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~EE COUNTY 
SOUTHWEST FLORIDA 

Zoning 

J 
Plan Amendme·~<! 

tr<>·•· 

APPLICANT PLEASE NQTE: tl 
Answer all questions . complete y and acfour "" . 

' . .. . . ,., f:!,. !i:,1 

additional space is nee<;led, number and ~ttac "' 
sheets in . YC>Ur application is: tfi 

Lee County Board of County Commissioners 
Department of Community Development 

Division of Planning 
Post Office Box 398 

Fort Myers, FL 33902-0398 
Telephone: (941) 479-8585 

FAX: (941) 4 79-8519 

D 

type responses. If 
The total number of 

EPRESENTATIVE 

Lee County Comprehensive Plan Amendment 
App I ication Form (06/00) 
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I. APPLICANT/AGENT/OWNER INFORMATION 

~e.QC.h 'Roo.d be.velopmenf-- ~mpetn~) LLt 
APPLICANT 
345 i i3oo·,+o.. 60.1.1 Blvd , > Su.H·e. aod\ 

ADDRESS ' 

&ni+o. Springs FL 
CITY STATE 
( 941) 4q5_, 000 

TELEPHONE NUMBER 

-See attached list 
AGENT* 

ADDRESS 

CITY 

TELEPHONE NUMBER 

See o...{-tac.he<l list 
OWNER(s) OF RECORD 

ADDRESS 

CITY 

TELEPHONE NUMBER 

STATE 

STATE 

ZIP 

FAX NUMBER 

ZIP 

FAX NUMBER 

ZIP 

FAX NUMBER 

Name, address and qualification of additional planners, architects, engineers, 
environmental consultants, and other professionals providing information contained 
in this application. 

* This will be the person contacted for all business relative to the application. 

Lee County Comprehensive PI an Amendment Page 2 of 10 
App I ication Form (06/00) S:\Cornprehensive\P I anAmendments\Forms\Fina I RevisedCompApp 
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11. REQUESTED CHANGE (Please see Item 1 for Fee Schedule) 

A. TYPE: (Check appropriate type) 

[K] Text Amendment D Future Land Use Map Series Amendment 
(Maps 1 thru 19) 
List Number(s) of Map(s) to be amended 

B. SUMMARY OF REQUEST (Brief explanation): 
\he. o..ppl i c.0-nt is recwe.5tin<} o,o o.mendment -lo +h~ dD'J.O 

overlo..y Bes,dwtioJ Ac.,re Al/00+ion T0-6\e 10 provide suWici ent

o.\\oc.o..tiaos -6 o.c.comc<lcJ:e, +he 9<Ppose.d reslc\e,rmcd Compaoeot c£ 
-\-he. Pnoi+o.. :Bec\c..h &:od RPb. 

Ill. PROPERTY SIZE AND LOCATION OF AFFECTED PROPERTY 
(for amendments affecting development potential of property) 

A. Property Location: 

1. Site Address· llo350 Boni-to- Beach Rood SE 

2. STRAP(s)· 1-4~- d\Co- 00- 00001 .. 0000 > ol ~ t..t~ -.9.<o- 00- cxx:,ot. ODOD) 
a-LJ '6- d{:, -00- 000:::,1. I 000 

B. Property Information 

Total Acreage of Property_· _I _._di_C\_~_._9._?J ____________ _ 

Total Acreage included in Request-· _I ._a_C\-"8'-,_ci=3 __________ _ 

Area of each Existing Future Land Use Category- ~l..lr~ f 1 ~q <3 • ·~::, 

Total Uplands_· _\'-,JJ-'-15~\,.....,<h"-'?.>;;;..._ _______________ _ 

Total Wetlands,_· --"-\1-\-'--'l-'--------------------

Current Zonin
0
g,_: _A"""G'--~-c11...__ _________________ _ 

Current Future Land Use Designation·_ --'--'~-'-\A._,<1.,=-=-l __________ _ 

Lee County Comprehensive PI an Amendment Page 3 of 10 
App I ication Form (06/00) S:\Comprehensive\PlanAmendments\Fonns\Fina I RevisedCompApp 
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Existing Land Use· A3ricu.l+u.re > .. Voco..nf-

c. State if the subject property is located in one of the following areas and if so how 
does the proposed change effect the area: 

Lehigh Acres Commercial Overlay: N/A 
I 

Airport Noise Zone 2 or 3: N,_/A _______ . __ _ 
Acquisition Area: ___ Nj/t _________ _ 
Joint Planning Agreement Area (adjoining other jurisdictional lands): __ If/A · _____ _ 
Community Redevelopment Area: ti/A 

D. Proposed change for the Subject Property: 
~O~O Ovechy 

E. Potential development of the subject property: 

1. Calculation of maximum allowable development under existing FLUM: 

Residential Units/Density 

Commercial intensity 

Industrial intensity 

I du. /o.c.r-e • 

rJ/A 
N/A 

2. Calculation of maximum allowable development under proposed FLUM: 

Residential Units/Density ___,_N"-t/-'-A'--------------
Commercial intensity ---'-'tJ•/-'-A'--------------
lndustrial intensity _N ...... /_~-------------

IV. AMENDMENT SUPPORT DOCUMENTATION 

At a minimum, the application shall include the following support data and analysis. 
These items are based on comprehensive plan amendment submittal requirements 
of the State of Florida, Department of Community Affairs, and policies contained in 
the Lee County Comprehensive Plan. Support documentation provided by the 
applicant will be used by staff as a basis for evaluating this request. To assist in the 
preparation of amendment packets, the applicant is encouraged to provide all data 
and analysis electronically. (Please contact the Division of Planning for · currently 
accepted formats) 

Lee County Comprehensive Plan Amendment Page 4 of 1 0 
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A. General Information and Maps 
NOTE: For each map submitted, the applicant will be required to provide a 
reduced map (8.5" x 11'? for inclusion in public hearing packets. 

The following pertains to all proposed amendments that will affect the 
development potential of properties (unless otherwise specified). 

1. Provide any proposed text changes. 

2. Provide a Future Land Use Map showing the boundaries of the subject 
property, surrounding street network, surrounding . designated future land 
uses, and natural resources. 

3. Map and describe existing land uses (not designations) of the subject 
property and surrounding properties. Description should discuss consistency 
of current uses with the proposed changes . 

4. Map and describe existing zoning of the subject property and surrounding 
properties. 

5. The legal description(s) for the property subject to the requested change. 

6. A copy of the deed(s) for the property subject to the requested change. 

7. An aerial map showing the subject property and surrounding properties. 

8. If applicant is not the owner, a letter from the owner of the property 
authorizing the applicant to represent the owner. 

B. Public Facilities Impacts 
NOTE: The applicant must calculate public facilities impacts based on a 
maximum development scenario (see Part 11.H.). 

1. Traffic Circulation Analysis 
The analysis is intended to determine the effect of the land use change on 
the Financially Feasible Transportation Plan/Map 3A (20-year horizon) and 
on the Capital Improvements Element (5-year horizon). Toward that end, an 
applicant must submit the following information: 

Long Range - 20-year Horizon: 
a. Working with Planning Division staff, identify the traffic analysis · zone 

(TAZ) or zones that the subject property is in and the socio-economic data 
forecasts for that zone or zones; 

Lee County Comprehensive PI an Amendment Page 5 of 10 
App I ication Form (06/00) S:\Comprehensive\P I anAmendments\Fonns\Fina I RevisedCompApp 
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b. Determine whether the requested change requires a modification to the 
socio-economic data forecasts for the host zone or zones. The land uses 
for the proposed change should be expressed in the same format as the 
socio-economic forecasts (number of units by type/number of employees 
by type/etc.); 

c. If no modification of the forecasts is required, then no further analysis for 
the long range horizon is necessary. If modification is required, make the 
change and provide to Planning Division staff, for forwarding to DOT staff. 
DOT staff will rerun the FSUTMS model on the current adopted 
Financially Feasible Plan network and determine whether network 
modifications are necessary, based on a review of projected· roadway 
conditions within a 3-mile radius of the site; · 

d. If no modifications to the network are required, then no further analysis for 
the long range horizon is necessary. If modifications are necessary, DOT 
staff will determine the scope and cost of those modifications and the 
effect on the financial feasibility of the plan; 

e. An inability to accommodate the necessary modifications within the 
financially feasible limits of the plan will be a basis for denial of the 
requested land use change; 

f. If the proposal is based on a specific development plan, then the site plan 
should indicate how facilities from the current adopted Financially 
Feasible Plan and/or the Official Trafficways Map will be accommodated. 

Short Range - 5-year CIP horizon: 
a. Besides the 20-year analysis, for those plan amendment proposals that 

include a specific and immediated development plan, identify the existing 
roadways serving the site and within a 3-mile radius (indicate laneage, 
functional classification, current LOS, and LOS standard); 

b. Identify the major road improvements within the 3-mile study area funded 
through the construction phase in adopted CIP's (County or Cities) and 
the State's adopted Five-Year Work Program; 

Projected 2020 LOS under proposed designation (calculate anticipated 
number of frips and distribution on roadway network, and identify resulting 
changes to the projected LOS); 

c. For the five-year horizon, identify the projected roadway conditions 
(volumes and levels of service) on the roads within the 3-mile study area 
with the programmed improvements in place, with and without the 
proposed development project. A methodology meeting with DOT staff 
prior to submittal is required to reach agreement on the projection 
methodology; 

d. Identify the additional improvements needed on the network beyond those 
programmed in the five-year horizon due to the development proposal. 

Lee County Comprehensive Plan Amendment 
Application Form (06/00) 

Page 6 of 10 
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2. Provide an existing and future conditions analysis for: 
a. Sanitary Sewer 
b. Potable Water 
c. Surface Water/Drainage Basins 
d. Parks, Recreation, and Open Space. 

Analysis should include (but is not limited to) the following: 
• Franchise Area, Basin, or District in which the property is located; 
• Current LOS, and LOS standard of facilities serving the site; 
• Projected 2020 LOS under existing designation; 

. • Projected 2020 LOS under proposed designation; 
• Improvements/expansions currently programmed in 5 year CIP, 6-10 year 

CIP, and long range improvements; and 
• Anticipated revisions to the Community Facilities and Services Element 

and/or Capital Improvements Element (state if these revisions are 
included in this amendment). 

3. Provide a letter from the appropriate agency determining the 
adequacy/provision of existing/proposed support facilities, including: 
a. Fire protection with adequate response times; 
b. Emergency medical service (EMS) provisions; 
c. Law enforcement; 
c. Solid Waste; 
d. Mass Transit; and 
e. Schools. 

In reference to above, the applicant should supply the responding agency with the 
information from Section's II and Ill for their evaluation. This application should include 
the applicant's correspondence to the responding agency. 

C. Environmental Impacts , 
Provide an overall · analysis of the character of the subject property and 
surrounding properties, and assess the site's suitability for the proposed use 
upon the following: 

1. A map of the Plant Communities as defined by the Florida Land Use Cover 
and Classification system (FLUCCS). 

2. A map and description of the soils found on the property (identify the source 
of the information). 

3. A topographic map with property boundaries and 100-year flood prone areas 

Lee County Comprehensive Plan Amendment Page 7 of 1 O 
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indicated (as identified by FEMA). ·· 

4. A map delineating wetlands, aquifer recharge areas, and rare & unique 
uplands. 

5. A table of plant communities by FLUCCS with the potential to contain species 
(plant and animal) listed by federal, state or local agencies as endangered, 
threatened or species of special concern. The table must include the listed 
species by FLUCCS and the species status (same as FLUCCS map). 

D. Impacts on Historic Resources 
List all historic resources (including structure, districts, and/or archeologically 
sensitive areas) and provide an analysis of the proposed change's impact on 
these resources. The following should be included with the analysis: 

1. A map of any historic districts and/or sites, listed on the Florida Master Site 
File, which are located on the subject property or adjacent properties. 

2. A map showing the subject property location on the archeological sensitivity 
map for Lee County. 

E. Internal Consistency with the Lee Plan 
1. Discuss how the proposal affects established Lee County population 

projections, Table 1(b) (Planning Community Year 2020 Allocations), and the 
total population capacity of the Lee Plan Future Land Use Map. 

2. List all goals and objectives of the Lee Plan that are affected by the proposed 
amendment. This analysis should include an evaluation of all relevant 
policies under each goal and objective. 

3. Describe how the proposal affects adjacent local governments and their 
comprehensive plans. 

4. List State Policy Plan and Regional Policy Plan goals and policies which are 
relevant to this plan amendment. 

F. Additional Requirements for Specific Future Land Use Amendments 
1. Requests involving Industrial and/or categories targeted by the Lee Plan as 

employment centers (to or from) 

a. State whether the site is accessible to arterial roadways, rail lines, and 
cargo airport terminals, 

b. Provide data and analysis required by Policy 2.4.4, 

Lee County Comprehensive Pl an Amendment Page 8 of 10 
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c. The affect of the proposed change on county's industrial employment goal 
specifically policy 7.1.4. 

2. Requests moving lands from a Non-Urban Area to a Future Urban Area 

a. Demonstrate why the proposed change does not constitute Urban Sprawl. 
Indicators of sprawl may include, but are not limited to: low-intensity, low
density, or single-use development; 'leap-frog' type development; radial, strip, 
isolated or ribbon pattern type development; a failure to protect or conserve 
natural resources or agricultural land; limited accessibility; the loss of large 
amounts of functional open space; and the installation of costly and 
duplicative infrastructure when opportunities for infill . and redevelopment 
exist. 

3. Requests involving lands in critical areas for future water supply must be 
evaluated based on policy 2.4.2. 

4. Requests moving lands from Density Reduction/Groundwater Resource must 
fully address Policy 2.4.3 of the Lee Plan Future Land Use Element. 

G. Justify the proposed amendment based upon sound planning principles. Be sure 
to support all conclusions made in this justification with adequate data and 
analysis. 

Item 1: Fee Schedule 
Map Amendment Flat Fee $500.00 each 
Map Amendment > 20 Acres $500.00 and $20.00 per 10 acres up to a 

maximum of $2,255.00 
Text Amendment Flat Fee $1,250.00 each 

AFFIDAVIT 

I, Ni±.t.h.e.!-_..Y_y_tthcmf'f_ ___ , certify that I am the owner or authorized representative of the 
property described herein, and that all answers to the questions in this application.and any sketches, data, 
or other supplementary matter attached to and made a part of this application, are honest and true to the 
best of my knowledge and belief. I also authorize the staff of Lee County Community Development to 
enter upon the property during normal working hours for the purpose of investigating and evaluating the 
request made through this application. 

Signature of owner or owner-authorized agent Date 

Lee County Comprehensive Plan Amendment Page 9 of 10 
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Typed or printed name 

STATE OF FLORIDA) 
COUNTY OF LEE ) 

The foregoing instrument was certified and subscribed before me this ____ day of___ 19 ___ , 
by ____________ , who is personally known to me or who has produced 

(SEAL) 

Lee County Comprehensive Plan Amendment 
App I ication Form (06/00) 

____________ as identification. 

Signature of notary public 

Printed name of notary public 
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_VA_N_A_S_S_E_&_D_A_YL_OR_,_L_L_P ____ Jii1•] 
Planners • Landscape Architects • Civil Engineers • Environmental Scientists 

2020 Overlay Text Amendment 
Amendment Support Documentation 

For East Bonita Beach Road property 
Increasing the Available Residential Allocations Sufficient to Accommodate the Proposed Development 

IV. AMENDMENT SUPPORT DOCUMENTATION: 

A. General Information and Maps: 

A.1. Provide any proposed text changes: 

The applicant is requesting an amendment to the 2020 Overlay to increase the number 
of available residential acres, as reflected on Table 1 (b.). A copy of the proposed Table 
is presented below. 

Revised Table 1 (b.): 2020 Residential Allocations - Bonita Sprinqs Planninq Community 

Residential Use by Future Land 
Use Category 
Central Urban 
Urban Community 
Suburban 
Outlying Suburban 
Industrial Development 
General Interchange 

Wetlands 
Total Residential 

Allocation for Year 
2020 
239 

3,922 
530 

1,806 
15 
29 

30 
7,608 

Acreage 
Existing Available 

147 92 
3,481 441 
324 206 
659 1,147 
21 -6 
37 -8 

52 -22 
5,359 2,263 

Source: http://www.lee.fl.us/dcd/ComprehensivePlanning/PlanningCommunties/pcbonita.htm 

See Section G of the Amendment Support Documentation for a detailed analysis of the 
proposed revisions to Table 1 (b.) 

A.2. Future Land Use Map: 

A.3 

While no amendment to the FLUM, densities or permitted uses are being requested, a 
copy of the Future Land Use Map showing the boundaries of the subject property, 
surrounding street network, surrounding future land use map designations, and natural 
resources is attached as Exhibit A.2. 

Existing Land Use Map: 

A map depicting the existing land uses on a recent aerial is attached as Exhibit A.3. The 
proposed 2020 Overlay amendment will not change the permitted land uses or 
maximum densities or intensities. The Amendment is being requested to accommodate 

I :\Projects\80355\CPA \Narrative 
February 21, 2001 

2020 Overlay Amendment - Planning Community 3 
Planning Justification 

Page 1 of 31 
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_VA_N_A_S_S_E_&_D_A_YL_O_R_, _LL_P ____ ~ffj1,] 
Planners • Landscape Architects • Civil Engineers • Environmental Scientists 

a proposed Residential Planned Development. The consistency of the proposed 
Planned Development with the adjacent uses are discussed in detail in the Planned 
Development Application, which has been submitted concurrent with this application. 

Consistency: 

The existing land use of the subject property is vacant, with approximately 74% of the 
subject property being used for agricultural activities - primarily truck farming. Both the 
subject property _and adjacent properties are currently zoned as agricultural, but the 
property to the west of the subject property is currently being evaluated for approval as 
an RPD/CPD. The properties to the north contain scattered low density residential, and 
the property to the east and south are undeveloped and in government control. 

The proposed development program will result in a mixture of residential types, 
significant recreational areas, open space and some community facilities uses, including 
some limited, ancillary commercial uses. The project may provide a variety of non-golf 
amenities, including a comprehensive trail system, tennis area, recreation center and 
other community facilities. 

All of the uses within the project have been sensitively located to ensure compatibility 
with adjacent neighbors, as has been extensively detailed in the Bonita Beach Road DRI 
ADA application. This is particularly true along the southern and eastern project 
boundaries, where buffers have been provided in compliance with the Final Order and 
Lee Plan Policy 1.4.1. Further, a preserve area is being retained along the southern 
property line to provide even greater compatibility with the natural areas to the south of 
the subject property. All uses, densities and intensities are consistent with the existing 
comprehensive plan and surrounding uses. A copy of the Final Order is attached to 
further document compliance. 

Because the proposed use is consistent with the existing Rural land use category, and 
no modifications are being requested in the FLUM, land uses or maximum permitted 
densities, there is not a consistency issue associated with this request. 

l:\Projects\80355\CPA\Narrative 
February 21, 2001 
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Lee County, 
Florida 

Future Land Use Map 
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.. ·INDUSTRIAL DEVELOPMENT 
~ PUBLIC FACILITIES 
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1111 AIRPORT 
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Vanasse & Daylor, LLP 

February 2001 

Data Source: Lee County GIS & Lee 
County Future Land Use Map 
Note: This map is for planning 
purposes only, based on available 
data at time of mapping. It is the end 
users responsibmty to verify the data. 
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VANASSE & DAYLOR, LLP 
Planners • Landscape Architects • Civil Engineers • Environmental Scientists 

B. 

A.4. Existing Zoning: 

A map depicting the existing zoning of the subject property and surrounding properties is 
attached as Exhibit A.3. A summary of the adjacent zoning is presented below: 

Zoning: 
North: 

South: 
East: 
West: 

AG-2 

A (Agriculture) 
A (Agriculture) 

Land Use: 

AG-2 (RPD Proposed) 

Future Bonita Beach Road Extension, 
Vacant Land 
CREW Preserve, Collier County 
CREW Preserve, Collier County 
Agricultural (proposed Golf Course 
Community) 

A.5. Legal Description: 

A.6. 

ALL OF SECTIONS 1 AND 2 TOWNSHIP 48 SOUTH RANGE 26 EAST LEE COUNTY 
FLORIDA; 

CONTAINING 1298.2 ACRES OF LAND MORE OR LESS; SUBJECT TO EASEMENTS 
AND RESTRICTIONS OF RECORD; 

Deeds: 

The developers of the subject property are contract purchasers. Copies of the 
ownership information on the applicable parcels have been provided in the appendix. 

A. 7. Aerial Map 

An aerial map is integrated into Exhibit A.3, which also depicts the current zoning and 
existing land uses. 

A.8. Authorization: 

Authorizations forms are attached. 

Public Facilities Impacts: 

B.1. Traffic Circulation Analysis: 
A detailed traffic impact statement has been submitted as part of the East Bonita Beach 
Road Residential Planned Development application and the DRI TIS. Prior to the use of 
any of the amended 2020 Overlay Allocations, the project will have to demonstrate that 
the project is consistent with the Lee Plan, as well as demonstrating Traffic concurrency. 
The project must be consistent with the transportation concurrency regulations at both 
the zoning and development order review phases. 

l:\Projects\80355\CPA\Narrative 
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VANASSE & DAYLOR, LLP 
Planners • Landscape Architects • Civil Engineers • Environmental Scientists 

B.2 Project Infrastructure: 

a. 

b. 

c. 

d. 

Sanitary Sewer Analysis: 
Water and Sewer service is being provided through cooperation between Bonita 
Springs Utilities and the applicant. This effort will be coordinated through the 
projects Community Development District, or other appropriate entity, in compliance 
with the Privately Funded Infrastructure Overlay designation on this property. A 
letter of willingness to provide service has been obtained from BSU. 

Because the amendment does not result in an increase in land use density or 
intensity, and because there are coordinated activities sufficient to ensure 
adequate infrastructure to accommodate the proposed Bonita Beach Road RPO, 
no additional documentation is necessary to accommodate this amendment. 
Similarly, this amendment will not require any revisions to the sanitary sewer 
sub-element or CIE. 

Potable Water Analysis: 

No improvements in the system will be required that require amendments to the 
potable water sub-element or CIE will be required. 

Drainage/Surface Water Management Analysis: 

The proposed surface water management system is designed to mimic the function 
of the natural system. This is achieved by the integration of littoral zones, provision 
of flow ways designed in conjunction with the water management district, the 
integration of natural features into the surface water management plan. This is 
particularly evident in the southern portion of the site where the water management 
system will ultimately connect with the existing wetland system as part of the 
projects outfall. 

The proposed project will require approval from SFWMD and also compliance 
with Lee County's Level of Service Policy 70.1.3 for storm water management 
facilities. This amendment will not require any revisions to the surface water 
management sub-element or to the CIE. 

Parks/Recreation/Open Space Analysis: 
The project will comply with Lee Plan standards (particularly Policy 1.4.1 (a)(2)), 
and no changes to the Lee Plan or FLUM are being requested that would change 
that commitment. To that end, a minimum of 40% of the property shall be 
allocated to Open Space. This may include natural areas, buffers, lakes, parks, golf 
courses, nature trails, retention areas, conservation areas, scenic resources, green 
belts, wetlands and other similar areas. By applying the required 40% open space 
requirement to the 1,298 gross acres, a minimum of 519.2 acres must be in open 
space. Of the required 519.2 acres, golf course fairways shall account for no more 
than 50% (259.6 acres) of the required open space. The project is proposing to 
provide well in excess of 519.2 acres of open space. Based on this calculation, the 
proposed project is consistent with this provision. 
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The proposed amendment will not increase the permitted density over what is 
currently allowed. Further, the proposed project's internal recreational amenities 
will more than off-set any recreational demand created by this project. For this 
reason, the project will comply with the required "Desired" Level of Service 
Standard. Therefore, no amendments to the Parks and Open Space or CIE 
element are required. 

B.3. Letters of Willingness to Provide Service: 

a. Fire Protection with Adequate Response Times: 

b. 

c. 

d. 

e. 

f. 

The subject property is located in the Bonita Springs Fire District, and is within 6 
miles of the existing fire station. A new fire station is currently being proposed 
closer to the site along Bonita Grand Road that will improve service to this area. 
A letter from the Bonita Springs Fire District has been requested. 

Emergency Medical Service: 
The subject property is located in the Bonita Springs Fire District, and is located 
within approximately six miles from the nearest EMS Station. A letter from Lee 
County's EMS Program Manager is attached in Appendix B3. 

Law Enforcement: 
The subject property is located in Unincorporated Lee County where the Lee 
County Sheriff's Office provides law enforcement. A letter of willingness to 
provide service has been requested. 

Solid Waste: 
Lee County began operation of the Waste-to-Energy Facility on August 24, 1994. 
All combustible waste is sent to this facility. The remaining residue is transported 
to the Gulf Coast Landfill on State Road 82. 

The Gulf Coast Landfill will continue to receive construction and demolition 
material for the next 3 -4 years, after which time, the Lee/Hendry Disposal 
Facility will be available for use in the year 2002. 

The capacity of the waste to energy plant and landfills exceed the standard of 7.0 
pounds per capita established by the Lee Plan. 

Mass Transit 
There is currently no mass transit service in this area . 

Schools: 
The proposed development is anticipated to be a high-end residential 
development, which typically generates minimal demand on school resources. 
Further, the anticipated product type is expected to range from a low of $350,000 
- $1,000,000 and higher. Because of the increase in property values and the low 
generation of school demand, it is anticipated that the project will have a positive 
net impact on the school system. 
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C. Environmental Impacts: 

D. 

C.1. FLUCCS Mapping: 
The subject property is predominated by agriculture or impacted FLUCCS categories, 
with minimal wetland areas. A copy of the FLUCCS Mapping prepared by Passarella 
and Associates it attached as Appendix C.1. A detailed environmental evaluation will be 
submitted as part of the Bonita Beach Road Residential Planned Development. 

C.2. Soils: 
The proposed amendment will not have any adverse impact on the Soils of the subject 
property, nor will it allow development of greater intensity or density than is already 
approved. 

If necessary, site-specific information, such as soils, has been provided during the 
Beach Road Residential Planned Development Application and ORI submittal process. 

C.3. Topographic Map: 
Map C.3. contains information prepared by Agnoli, Barber and Brundage. This exhibit 
depicts the general topography for the subject property and surrounding areas. This 
information is preliminary in nature, but identifies that the subject property is outside of 
the 100-year flood plain and Category 3 Storm Surge Zones. 

C.4. Wetlands, aquifer recharge areas, and rare and unique uplands. 
The proposed amendment will not result in any changes to the Lee Plan that would allow 
new, unanticipated impacts. The proposed development plan and Master Concept Plan 
will be submitted as part of the proposed Beach Road Residential Planned 
Development. 

C.5. Protected Species: 
The proposed amendment will not result in any changes to the Lee Plan that would allow 
new, unanticipated impacts. The proposed development plan, Master Concept Plan and 
Protected Species Survey have been submitted as part of the proposed Beach Road 
Residential Planned Development. The ORI ADA documentation demonstrates that the 
proposed development will have negligible impacts to wetland habitat, and is preserving 
all native, non-degraded wetland areas. 

Impacts on Historic Resources: 
In March, the Archaeological and Historical Conservancy (AHC) examined the parcel of land on 
behalf of Beach Road Development Company, LLC. A total of three targets were identified for 
shovel-testing. All of these features were slightly elevated live oak/cabbage palm hammock 
areas. All three were within two hundred feet of a seasonal water source such as a cypress 
strand/dome. A total of eight 40 cm. by 40 cm. shovel tests were dug at the targets. These test 
holes were dug to what was believed culturally sterile strata (usually 50-60 cm. depth), or until 
marly limestone caprock was encountered. All dug soil was screened through ¼ mesh steel 
screen and the remaining contents examined for archaeological evidences. 

Of the three targets, only the first target yielded archeological material. This target was in the 
northwestern portion of the parcel and was expressed as a linear formation of three moderately 
large live oaks (Quercus virginiana) and numerous cabbage palms (Sabal palmetto) very close 
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E. 

to the dike/irrigation ditch of the field to the north. To the south approximately 200 feet from the 
target is the head of one of three very extensive cypress sloughs. The first shovel test {ST#1) 
yielded eight to ten fragments of sand-tempered plain ceramics, and faunal bone (snake and 
turtle) beginning at a depth of 20 cm. and continuing to a depth of at least 40 cm. The 
archaeological concentration seems to be found at the interface of a gray sand (aeolian) 
overburden with a tan sand substrate. The material recovered was a moderately heavy 
concentration for an interior campsite. The site appears to be less than an acre in size but its 
exact boundaries need to be determined. 

As detailed in the attached Archaeological Report, it is anticipated that there may be a site of 
local significance. The site, is less than an acre in size, and will be included in the preserve 
areas of the development. · 

Internal Consistency with the Lee Plan: 
The proposed amendment is consistent with the following goals, objectives and policies of the 
Lee Plan, the State Comprehensive Plan, and the Strategic Regional Policy Plan. 

The Bonita Beach Road RPO is consistent with the Lee County Comprehensive Plan. In addition, 
the proposed development will be consistent with all applicable land development regulations 
required for the construction of the community. 

The Lee Plan: 

The Lee County Comprehensive Plan provides a geographic framework for growth in the County. 
The Comprehensive Plan provides strategies to protect the wetland resource systems, coordinate 
the use of land and public facilities, attain a high quality of urban design, and protect private 
property rights. The Community's goals are implemented through a framework provided within 
broad land use categories. These categories are used as a guide to decision-making, to assure 
that proposed projects meet the fiscal and programmatic needs of the community. They also most 
directly control the location, type, intensity and timing of new development. Submitted below, is a 
detailed evaluation of how the proposed development is consistent with the Lee Plan. 

• Policy 1.4.1: Rural Land Use Category 
This property is located in the Rural land use category, and is further covered by a Final Order, 
which is outlined in Policy 1.4.1. The Rural category can be characterized as a low-density 
residential area, allowing only minimal commercial uses. The residential densities are limited to 
one dwelling unit per acre. The proposed low-density golf course community is consistent with this 
land use category and the density limitations. 

However, the Final Order provides additional requirements for Sections 1, 2 and 3 of Township 48, 
Range 26 East. The proposed development is also consistent with these performance standards, 
as depicted on Map H, and outlined below: 

a. Residential Development: 
45% of the gross property may be allocated to residential uses. By applying the permitted 45% 
to the 1,298 gross acres, a maximum of 584.1 acres may be allocated to residential home site 
acreage. The proposed master concept plan is consistent with this requirement. 
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b. Open Space: 
A minimum of 40% of the property shall be allocated to Open Space. This may include natural 
areas, buffers, lakes, parks, golf courses, nature trails, retention areas, conservation areas, 
scenic resources, green belts, wetlands and other similar areas. By applying the required 40% 
open space requirement to the 1,298 gross acres, a minimum of 519.2 acres must be in open 
space. Of the required 519.2 acres, golf course fairways shall account for no more than 50% 
(259.6 acres) of the required open space. While the proposed development has more than 
259.6 acres of golf course, it does meet the required open space of 519.2 acres without 
including the additional golf course acreage. Based on this calculation, the proposed 
development plan is consistent with this provision. 

c. Non-Residential Development: 
A maximum of 15% of the property may include non-residential uses, including vehicular and 
pedestrian areas, institutional uses, clubhouses and associated facilities, maintenance areas, 
tennis courts and other similar uses. This provision allows for 194. 7 acres to be utilized for 
various non-residential uses. The proposed development plan is consistent with this provision. 

d. Wetlands: 
All naturally occurring wetlands, which have not been significantly degraded, shall be 
designated as preserve areas. The subject property has approximately 147 acres of SFWMD 
jurisdictional wetlands. These wetlands are being integrated into the project's open 
space/preservation system. The Mater Development Plan (Map H) demonstrates consistency 
with this provision. 

e. Connectivity: 
Where feasible, open space shall be designed to provide connections between wetlands, 
preserve areas, and buffers. As illustrated on the Master Development Plan (Map H), several 
significant corridors have been provided that connect wetlands, lakes, and preserve areas 
through the golf course, lakes, flow ways and project buffers. Because of these connections, 
the project fully complies with this requirement. 

f. Open Space Design: 
1. The surface water management system mimics the functions of the natural 

system. This is achieved by the integration of littoral zones, provision of flow 
ways designed in conjunction with the water management district, the 
integration of natural features into the surface water management plan. This 
is particularly evident in the southern portion of the site where the water 
management system ultimately connects with the existing wetland system as 
part of the projects outfall. 

2. Natural trails, boardwalks golf courses, interpretive facilities and other similar 
uses have been integrated into the functional open space system. 

3. A comprehensive landscape program will be integrated into the development 
of this project. Demonstration of compliance with this provision will be 
addressed in the submittal of the landscape plans required for issuance of a 
Lee County development order. Specifically, this project will comply with the 
following landscaping requirements: 
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g. Buffering: 

• 75% of required trees shall be indigenous 
• 50% of the required shrubs must be indigenous 
• Plant material used for revegetation will conform to the standards for 

Florida Number 1, or better. 
• Exotic species as identified in Policy 1.4.1 will be removed in 

conjunction with the development of the site. 

The proposed Master Concept Plan is consistent with the following three buffer zones: 

1. Zone 1 - Which is depicted on the Master Concept Plan - is a minimum of 
100 feet wide and runs along the eastern and southern property line. This 
buffer will consist of native upland forest plant species or wetland forest 
species, as appropriate. 

The uses contained within this zone include water management reservoirs located along 
the southern boundaries, and passive recreational uses. No new berms or ditches are 
permitted within this zone. 

2. Zone 2 - also depicted on the Master Concept Plan, extends an additional 50 
feet inward from Zone 1. Generators, pumps and other fixed motors, as well 
as lights, fences, pools and sheds will be prohibited within this zone. Home 
sites may extend into this zone, provided no structure is located within the 
zone. Similarly, passive recreational uses and golf courses are allowed within 
this zone, as is infrastructure, provided it is buried. 

3. Zone 3 - as shown on the Master Concept Plan - is an additional 1 DO-foot 
wide band consisting of all of the permitted uses in Zones 1 and 2, as well as 
residential structures. Illumination within zone 3 is limited to directional 
lighting (away from preserve areas), reduced height light supports, and other 
light abating technology. 

As fully depicted on the Master Development Plan, the proposed development is consistent 
with these provisions. 

h. Infrastructure: 
The project is located in a Privately Funded Infrastructure Overlay, and will provide all 
necessary facilities and services at no expense to the County. The project will be serviced by 
public water and sewer, and will be coordinated with the planned expansion of these utilities. 

i. Lake Design: 
The lakes shall be sinuous in configuration, and shall integrate littoral zones with appropriate 
native landscaping. The landscaping shall include a minimum of four plant species, with at 
least one plant per linear foot of lake shoreline. As generally depicted on the Master 
Development Plan, the lakes conform to this design objective. Details related to the 
landscaping of the littoral zones will be provided in conjunction with the Development Order 
submittal for the proposed project. 
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j. Golf Course Standards: 
The golf course will integrate best management practices to address potential issues of 
pesticide and chemical pollution of surface and ground water. These practices shall generally 
conform to the Goals of the Audubon Cooperative Sanctuary Program, and include the 
following: 

1. Use of slow release fertilizers; 

2. Implementation of an Integrated Pest Management program to control various 
pests. This shall include targeted use of pesticides, and the prohibition of 
widespread application of broad-spectrum pesticides. Further, application of 
pesticides within 25' of any CREW, or other adjacent public preserve lands, is 
prohibited; 

3. Coordination of the application of pesticides with the irrigation practices; 

4. The utilization of a licensed golf course manager; and 

5. Incorporation of best management practices related to the storage, mixing 
and loading of fertilizer and pesticides. 

The proposed project will be developed in conformance with these requirements, and will 
adopt specific conditions as part of the ORI Development Order. 

k. Development or Regional Impact: 
The project is being reviewed as a Development of Regional Impact, which is in compliance 
with the Final Order requirements contained in Policy 1.4.1. 

As outlined above, and as illustrated in the supporting documentation, the subject property is in full 
compliance with the provisions of this Policy, as well as the unique performance standards adopted by 
the Final Order for Section 1, 2 and 3 of Township 48, Range 26. 

• Policy 2.1: Development Location 
This proposed development is located in an area that has been identified for low-density 
development. Currently, all property located south of Bonita Beach Road, between the subject 
property and 1-75, has either been approved, or is being reviewed for development. Based on this, 
the location of the project is contiguous to other development areas, and is consistent with the 
Future Land Use category. Moreover, the subject property has been found appropriate for 
development as a result of a Final Order issued by the Florida Department of Administrative 
Hearings. For theses reasons, the project as proposed, is consistent with Policy 2.1. 

• Policy 2.1.3: All development must comply with the 2020 Overlay. 
According to the Division of Planning, there is currently insufficient allocation of residential acres to 
accommodate the entire proposed residential component. While the approval of the ORI ADA 
would not result in the project being immediately inconsistent with the 2020 Overlay, the applicant 
has submitted a privately initiated amendment to the 2020 Overlay concurrent with the DRI 
review to reflect the increased development activity in this rapidly developing area of Lee County 
and to provide for reasonable growth within the Planning Community. 
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• Policy 2.2.1: New development must have or provide all required infrastructure. 
All necessary infrastructure will be provided in accordance with the Privately Funded Infrastructure 
Overlay. The applicant is currently working with Bonita Springs Utilities on making the necessary 
system improvements to provide sufficient service for the project. Similarly, the necessary road 
improvements will be provided according to the ORI TIS and ORI Development Order. 

• Goal 3: Privately Funded Infrastructure Overlay. 
The property owner will establish the necessary funding district to ensure provision and 
maintenance of the required infrastructure. Further, it is acknowledged that issuance of 
development orders shall be granted only upon a clear showing that the development shall not 
cause the mandatory levels of service in Policy 70.1.3 to be exceeded. 

• Policy 4.1.1: Requires developments to be well integrated, properly oriented and functionally 
related. 

The Master Concept Plan demonstrates that the development areas have been sensitively located 
on the site to minimize impact to wetlands, topography and adjacent uses. Further, significant 
perimeter buffers have been provided to ensure compatibility with the natural areas to the east and 
south, while flow ways have been integrated into the design to address regional water 
management issues. 

The design of the project is consistent with the detailed performance standards adopted through 
the Final Order, and contained in Policy 1.4.1. 

• Goal 5: Residential Land Uses: 
The proposed design, land uses and densities of this project have all been established with the 
goal of protecting the character and integrity of the proposed and existing communities. This has 
been accomplished by the integration of open space, buffering, land use placement, and sensitivity 
to natural features. 

• Policy 5.1.2: Prohibit residential development where physical constraints or hazards exist. 
The proposed development has been sensitively designed to ensure that exposure to physical 
constraints or hazards are minimized. The Master Development Plan generally reflects the 
creation of residential pods in smaller "neighborhoods" to ensure that environmentally sensitive 
areas are preserved, and that adequate drainage is provided. Further, all of the proposed 
buildings will be constructed at appropriate elevations to minimize the risk of floods or hurricanes. 

The development will be serviced by public facilities, and will have access to Bonita Beach Road 
SE. The project will be designed to minimize the fill requirements, and incorporate natural drainage, 
thereby reducing the risk of flooding. No harmful adjacent uses, or aircraft noise zones exist such 
that would have any negative impact on the proposed residential component of this project. No 
non-residential uses are proposed that would have any adverse impact on adjacent residential 
uses, or that would resulting in conflicts with physical constraints. 

• Policy 5.1.5: Protect existing and future residential areas from uses that are destructive to 
the character and integrity of th'e residential environment: 
The proposed development is compatible with the residential uses proposed on Section 3, located 
immediately to the west of the subject property. All non-residential/community uses are carefully 
located to be compatible with adjacent development, or to be inwardly oriented. With the exception 
of the maintenance area, which will be appropriately buffer, no non-residential uses are located on 
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the project perimeter. Because of the sensitive location of uses, and the provision of significant 
areas of open space, the proposed development will not have any negative impact on adjacent 
residential uses. 

• Goal 6: Commercial Land Uses 
There are no commercial uses being proposed as part of this development. 

• Policy 6.1.6: Commercial LDR's: 
While no commercial uses are being proposed, certain ancillary non-residential uses will be part of 
the development program. These include a clubhouse, recreational facilities, sales center and pro 
shop. These uses will be appropriately integrated into the design of the project, and will provide all 
necessary buffer, as determined at the time of development order. 

• Goal 11: Water, Sewer, Traffic and Environmental Review Standards 
The proposed development is proven to be consistent with Goal 11 through the provision of letters 
of willingness to provide service from the water and sewer providers, in addition to the provision of 
a TIS and an environmental assessment that examines the existing conditions, impacts and 
required mitigation. 

Further, it is acknowledged that the subject property is located within a Privately Funded 
Infrastructure Overlay (Map 1 of the Lee Plan). Inclusion in this Overlay requires that the provision 
of additional infrastructure be provided by a private association, taxing district, or other similar 
benefit unit. 

• Objective 41.2: Mimicking the Functions of Natural Systems 
The proposed development has integrated existing natural features into the surface water 
management system. This is particularly evident in the southern portion of the site, where the 
water management system is designed to slowly release water into the existing wetland area. 
Further, the project provides a flow way system of integrated lakes and wetland that will provide a 
connection through the subject property. This system is being designed in conjunction with input 
from the SFWMD. Further, all lakes will be designed with landscaped littoral zones to provide 
further mimicking of the natural system and provide additional wildlife habitat. 

• Goal 52: Park Development Requirements 
This proposed development exceeds the requirements of this Goal through the provision of the golf 
course, private park and other community open space areas. 

• Goal 77: Resource Protection 
The vast majority of the site has been cleared of all vegetation as a result of the historic agricultural 
activities. However, the proposed development has demonstrated compliance with this Goal 
through the submission of the environmental analysis and protected species survey. As a result of 
this analysis, the proposed development is preserving essentially all of the viable, naturally 
occurring wetland that still exist on the property. Further, the developer will be undertaking a 
management program to remove exotics and maintain the site in that condition. The proposed 
development meets or exceeds all provisions of the Land Development Code as it pertains to the 
protection of natural resources. 
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• Objective 77.3: Wildlife 
The proposed development is providing areas of upland preservation in an around preserved 
wetlands. These areas are integrated into the perimeter buffer requirements, golf course and flow 
way features of the project. 

Further, the golf course, as a result of compliance with the Audubon International Signature Series 
standards, will be managed to provide additional habitat for wildlife. 

• Goal 84: Wetlands 
The proposed development is preserving virtually all of the naturally occurring wetlands remaining on 
site. These wetlands will be integrated into the preserve/open space system, and where feasible, will 
be connected into the water management system. 

In review of these policies, the proposed use is consistent with the intended uses and density, 
results in a minimal impact, is compatible with adjacent uses, protects the existing environment, and 
preserves water quality. Therefore, the proposed use is in compliance with the provision of the Lee 
Plan. 

Regional Plan Compliance: 

Housing: 
The Regional Plan Housing Goals encourages a wide variety of housing types to accommodate all 
segments of society in both rural and urban areas. The proposed project is adding to the existing 
wide variety of housing found in the region and is consistent with the Plan. 

Economic Development: 
The Economic Development Goals encourages public facilities to be properly financed and 
maintained to keep abreast with growth demands and meet on-going maintenance needs. The 
proposed project will be built on a roadway that is being privately funded and constructed. This will 
assist in the provision of adequate infrastructure in the area. In addition, the Economic 
Development Goals desire the creation of jobs in the region. The development of a golf course 
provides economic benefits to the community by addressing the additional recreation demands of 
the residents, is likely to provide ad valorem revenue in excess of demands and assist in the 
economic output of the region, thereby being consistent with the Plan in this matter. The Economic 
Development Goal also states that expansion of future residential areas will be balanced by 
expansion of trade and service areas that serve the populations of those residential areas. The 
commercial growth in Bonita Springs and North Naples has been significant, and the development 
of this project can be adequately served by the commercial uses proposed in Section 3, and other 
commercial uses within the Bonita Planning Community. 

Emergency Preparedness: 
The Emergency Preparedness Goals of the Plan relate mostly to governmental activities intended 
to increase public safety and welfare by creating shelters, identifying evacuation plans and 
increasing public awareness. The project is not located in a FEMA 100 year flood prone area or a 
Category 1, 2 or 3 SLOSH zone, but to the extent that the project can participate with these 
programs, the proposed community will be consistent with the Plan. 
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Natural Resources: 
The Natural Resources Goals in the Plan speak to the many and varied natural systems found 
throughout Southwest Florida. These resources include coastal water body features such as 
Charlotte Harbor and Estero Bay, wetlands, wildlife and vegetation, water resources, agriculture, air 
quality and mineral resources. The proposed project is not located on a natural water body and will 
not impact those resources. However, the project is adjacent to some Regionally Significant natural 
resources, and will be providing significant buffers and transition areas to ensure protection of those 
resources. These design objectives will reflect the requirements of the specific Lee Plan provisions 
for this property, as well as the input of the SFWMD as it relates to flow ways through the site. 

The highest quality wetlands on the site will be preserved and enhanced by the removal of exotics 
and the reestablishment of their historic hydroperiods. They will also be reconnected and 
integrated in the areas overall wetland systems to the extent possible. 

The development site has very little wildlife currently utilizing the remaining forested areas on the 
property. Most of the site has been disturbed due to historic and ongoing agricultural activities. 
The project will actually enhance habitat for wildlife within the development due to the vegetation 
added to the site via the proposed golf course. The removal of exotic species from the existing 
wetlands will also enhance the wildlife habitat on the property. 

The site is not located on a river or designated groundwater recharge area. By converting this 
property from a historic agricultural use to a carefully designed planned development, it is 
anticipated that the treatment of surface water quality and quantity will be improved, and significant 
areas of the property will be revegetated and carefully managed. This is likely to improve overall 
surface water management, reduce groundwater withdrawals, and improve wildlife habitat. 

Agriculture: 
The existing agricultural activities on the property will be eliminated by this project. However, the 
small scale of the property, and other adverse agricultural factors has rendered this site 
inappropriate for continued agricultural use. This condition is fully documented and accepted in the 
Final Order issued on this property. Therefore, its removal will not effect the overall regional 
agricultural production. 

Attached are copies of excerpts of the Final Order Transcripts, which fully document the information 
presented above. 

Air Quality: 
The ambient air quality of the region will not be specifically impacted by this development. In 
addition, the project will not impact any mining interest in the area. 

Transportation: 
The Regional Transportation Goals is intended to provide the residents of Southwest Florida variety 
of transportation modes including air, water, bus and automobile. Based on the in-depth analysis of 
the transportation impacts of the project, the proposed community will not substantially impact the 
regional transportation network. 
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State Plan: 
The proposed development will meet goals and policies contained in the State Comprehensive Plan 
(Chapter 187, F.S.), including, but not limited to, the goals addressing the following issues: 
Housing, Water Resources, Natural Systems and Recreational Lands, Land Use, Public Facilities, 
and Transportation. 

Given that the State Plan was not written with the intent to assess individual projects, the discussion 
that follows responds to the extent possible. 

Housing 
The State Housing Goal basically describes the housing desires for both public and private housing. 
A review of the policies for implementation, however, deals only with public sector actions. These 
policies include: 1) eliminating discrimination, 2) providing undetermined incentives to the private 
sector in order to increase the housing supply, 3) reducing the use of institutionalized housing, and 
4) eliminating unnecessary regulations that increase the cost of housing. 

The applicant does not discriminate based on religion, sex, race, handicap, age or any other basis. 
The applicant supports local governmental activities that encourage the public sector to supply low 
and moderate-income housing. The applicant supports the concept of eliminating the use of 
institutions for warehousing people. And the applicant strongly supports the elimination of 
unnecessary regulations, which add to the cost of housing. 

Water Resources 
The State policies concerning water resources are aimed primarily toward public sector actions. 
The Lee County Comprehensive Plan implements the State Plan policies to the extent possible, 
given the present role of the South Florida Water Management District (SFWMD). The 
development of this property is compatible with existing and local water supplies. Bonita Springs 
Utilities will provide potable water for the project. The project is not located near a water supply 
source utilized by the public. 

Based on the location of the proposed development, the development will not dam or channelize 
any natural riverine system and is not adjacent to any natural body of water. In fact, as a result of 
this project, the creation of flow ways and other surface water systems can result in improvements 
over the existing conditions. To this end, the developer is coordinating with the SFWMD to identify 
opportunities to reduce the historic impacts that have been created by the long-term agricultural 
use. 

Natural Systems and Recreational Lands 
The State Plan in Policy (b) 1 and 7 requires the protection and preservation of we·tlands. The 
highest quality wetlands located on the site will be preserved and protect as required by the State 
Plan policies. (A review of Question 13 provides additional detail concerning this subject). 

Policy (b) 13 encourages the creation of State and local recreational opportunities. The Bonita 
Beach Road RPO development will provide golfing opportunities to the golf clubs members and 
guest and is therefore consistent with this policy. 
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F. 

Land Use 
The State Plan addresses land usage through a variety of policies. Most of these policies focus on 
desired governmental actions and speak to the development of programs, regulations and 
implementation systems. The applicant will comply with all duly adopted regulations. The 
proposed project will be consistent with Policy (b) 3 of the State Plan in that the development of this 
community will enhance the livability and character of the area through the encouragement of an 
attractive and functional mix of living and recreational activities. 

Public Facilities 
Policy (18)(b) 1 requires that the public sector provide incentives to develop land in a way that 
maximizes the use of public facilities. The Bonita Beach Road RPD project has been designed in a 
way to efficiently utilize public facilities. The project will be located on and accessed by the future 
Bonita Beach Road. This roadway will provide access to 1-75, US 41 and the proposed CR 951 
corridor. The appropriate potable water and wastewater infrastructure will be located in this road's 
right-of-way. 

Transportation 
State Plan Policy 20 (b) 1. requires the coordination of the transportation improvements with State, 
Regional and local plans. The proposed project will be consistent with the transportation provisions 
of the local plan and the MPO pan adopted by the regional authorities. 

Additional Requirements for Specific Future Land Use Amendments: 
The proposed amendment does not contain any provisions that require additional information 
under this section. 

G. Planning Justification: 

See the Attached Planning Narrative. 
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Exhibit IV-G: Planning Narrative 

Bonita Beach Road DRI ADA 

Introduction: 

2020 Overlay Amendment 
Planning Community 3 

The subject property, commonly referred to as the East Bonita Beach Road property, is located 
in Planning Community 3 (Bonita). The project is ideally located in located in the high growth 
area of South Lee/Bonita Springs, on approximately 1,298 acres. The project is a short 
distance from 1-75, and in the center of Bonita Springs. Access to the property will be from 
Bonita Beach Road, approximately 4 miles east of 1-75. 

The subject site is located in the Rural land use category. The Rural land use category reflects 
areas that will be predominantly low-density residential or agricultural areas. Further, this category 
allows for a mix of residential dwelling units, up to a maximum gross density of 1 dwelling unit per 
acre. Final Order DCA99-GM-012 also addresses the subject property. 

Beach Road Development Company, LLC, a subsidiary of the Bonita Bay Group is developing 
the subject property. An application for a Residential Planned Development has been submitted 
concurrent with this application to allow a maximum of 1, 158 residential units on the subject 
property. The resulting gross density of the project will be less than .9 dwelling units per acre, 
which is clearly consistent with the existing land use category, as well as the surrounding 
residential uses. 

In conducting the due diligence for the subject property, it was identified that the 2020 
allocations needed to be adjusted to accommodate the proposed development density that was 
supported by the Final Order. Because this property has clearly been identified for low density 
residential development, and because the proposed uses are consistent with the Lee Plan 
densities and intensities, and because the requisite urban infrastructure will be provided in 
accordance with the Privately Funded Overlay, this application has been prepared to provide 
the data and analysis necessary to support an amendment to the 2020 Overlay. 

Overview of the Proposed Development: 
The proposed development is expected to provide a highly desirable community experience in 
the greater Bonita Springs community. The project will contain a variety of residential products; 
up to 36 holes of championship golf; a village center that may contain a clubhouse, recreational 
amenities, cultural opportunities and meeting areas. The following Table details the 
development program requested in the ORI ADA application for the subject property. 
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Table 1: 
Bonita Beach Road DRI ADA Proposed Development Program: 

Property Acreage: 
Maximum Residential Units: 
Estimated Maximum Density: 
Golf Holes: 
Other: 

Current Status of the Property: 

+/- 1,298 acres 
1,158 dwelling units 
.9 dwelling units per acre 
18- 36 Holes 
Ancillary Community Amenities 

The subject property is currently zoned AG-2, and is surrounded by Agriculturally zoned land on 
all four sides. However, the property to the west has recently submitted an application for 
review as a CPD/RPO (DCl-2000-00070). The adjacent application requests 5 acres of 
commercial land uses and up to 644 dwelling units. 

A ORI ADA application has been submitted to Lee County for the Beach Road RPO to request 
approvals to allow development in conformance with the program outlined in Table 1. It is 
anticipated that this application will be presented to the Hearing Examiner in the late summer of 
2001, with final approval from the Board of County Commissioners being considered in early 
spring 2002. 

Background Data: 
This study includes a comprehensive review of numerous documents that have been used to 
support or illustrate the applicant's position that Planning Community 3 has not been allocated 
sufficient acreage to accommodate the projected growth within this area of Lee County, or to 
further the Goals, Objectives and Policies of the Lee Plan. These documents include the 
following: 

• Final Order DCA-99-GM-012 
• The Beach Road ORI ADA 
• Surrounding Zoning Applications (Appendix G.1) 
• The Lee Plan's 2020 Overlay and Allocation Tables (Appendix G.2) 
• The Lee Plan 
• PAM/T 96-13 - Selected Attachments (Appendix G.3) 
• Lee County Conservation and Land Acquisition Advisory Committee (CLASAC) 

(Appendix G.4) 
• 1990 Census Data and Population Projections (Appendix G.5) 
• ACOE Draft Environmental Impact Study 
• Department of Community Affairs Community Planning Memorandums 
• Recent 2020 Overlay Amendments 

Background Data: 

A. Consistency with the Lee Plan Land Use Categories: 
As outlined in Section IV-E, the underlying land use category is not being amended. The proposed 
development scenario is consistent with the anticipated densities and intensities of this area, and 
the Beach Road Property ORI ADA illustrates how the proposed use is compatible with adjacent 
uses. 
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The approval of the 2020 Overlay Amendment will actually further implement the Final Order and 
the Lee Plan by allowing development to occur in areas designated for development. Further, 
Bonita Springs Utilities will provide all potable water and sanitary sewer service, under the 
coordination of the project's Community Development District, or other similar entity. 

B. Consistency with 2020 Overlay Concept: 
The primary concept of the 2020 Overlay was to "designate future land use patterns to reflect the 
goals, objectives, and policies of the Lee Plan." This concept was required by the Department of 
Communities Affairs in the 1989 Settlement Agreement to ensure that the Future Land Use Map 
reflected the anticipated population, while also ensuring that the overlay also directed growth to 
those areas that were adequately serviced by infrastructure. 

As presented above, the subject property is located in an area designated for development 
consistent with the patterns seen along Bonita Beach Road, which will be serviced by all requisite 
infrastructure, and is adjacent to existing or proposed development on the western boundary. More 
importantly, this project was covered by the Final Order, which found that development at this 
intensity was "consistent" with the Lee Plan, and further determined that the 2020 Overlay should 
be re-evaluated in 2001. 

Development of this property (as outlined in the ORI ADA application) is clearly consistent with the 
goals, objectives and policies of the Lee Plan, as well as the Future Land Use Map. However, 
because the current 2020 Overlay allocations did not anticipate the incorporation of the City of 
Bonita Springs, and the shift in development to the Beach Road Corridor, the 2020 allocations are 
insufficient to allow development consistent with the Lee Plan. 

This amendment is also consistent with the compliance agreement, which provides a general 
indication that a 2020 amendment could not be filed prior to the EAR. The EAR has occurred, and 
staff did not incorporate an adjustment to the 2020 overlay because it was their understanding that 
DCA wanted the amendment to be an individual amendment. As a result, the applicant is 
submitting a privately initiated amendment, consistent with Staff's interpretation of the Compliance 
Agreement, providing the necessary adjustment to the 2020 Overlay to accommodate the approved 
densities on Sections 1 and 2. 

It is also imperative to understand that based on a detailed evaluation presented in PAT 98-08, 
which was subsequently adopted by DCA, that there are no other large scale properties in the 
Bonita Springs area that are of sufficient size and comprehensive plan designation to accommodate 
a golf course. development. For this reason, there is a demand for this property to be fully entitled 
through the 2020 Overlay to avoid the conversion of land from lower Lee Plan classifications. 

Based on the compliance with the Lee Plan, Future Land Use Map, lack of large parcels, and the 
intent of the 2020 Overlay, this amendment should be approved to accommodate the anticipated 
development within this designated development area. 

C. Consistency with Lee Plan Growth Management Provisions: 
Goal 2 of the Lee Plan specifically addresses growth management. As outlined in Section IV-E, the 
proposed development is clearly consistent with the Growth Management provisions of the Lee 
Plan, as well as accepted community-planning standards. Further, by not increasing the 2020 
allocations, significant opportunities for creation of water management flow ways, wildlife corridors 
and other environmentally beneficial improvements will not be realized. Further, the denial of this 
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amendment is likely to lead to the property being developed smaller, piecemeal projects in reaction 
to the limited 2020 allocations. The result of not increasing the 2020 allocations for this Planning 
Community would be inability to comprehensively address water management goals by providing 
desired flow ways, and the inability to further the goals, objectives and policies of the Lee Plan due 
to the piecemeal ownership patterns. 

A smarter development approach would be to encourage the master planning of larger tracts in 
order to preserve natural systems, retain open space, provide mixed use development, provide a 
variety of housing types, provide recreational opportunities and comprehensively address the 
provision of and impact to infrastructure. This approach is clearly outlined in Policy 1.4.1 and the 
Final Order, and the proposed application is being developed consistent with these standards. 
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PART TWO: Specific Amendments to the 2020 Overlay 

A. Existing Allocations: 
Based on the August 18, 2000 update of the 2020 Overlay, Planning Community 3 can 
accommodate less than 399 acres of residential development in the Rural land use category over 
the next 20 years. It is important to note, that this allocation is insufficient to accommodate The 
Brooks, which has an expected buildout within the next 5 years. The Developer of the Brooks has 
formally requested the County to amend this Planning Community's 2020 allocations, as they were 
required to do as a result of the approval of The Brooks DRI Development Order. A copy of this 
correspondence is attached. As a result of.this current deficit, the 2020 allocation do not provide for 
any residential development in the Rural land use category within the Bonita Springs Planning 
Community over the next 19 years. A detailed summary of the current allocations for the entire 
Planning Community is presented below: 

Table 2: 2020 Residential Allocations - Planning Community 3 (8/18/2000) 

Residential Use by Future Land 
Use Category 
Industrial Develo ment 
Central Urban 
Urban Communit 
Suburban 

Total Residential 

Allocation for Year 
2020 

15 
239 

3,922 
530 

1,806 
29 
i@S~,,.:, 
30 

7,608 

Acrea e 
Existing Available 

21 
147 

3,481 
324 
659 
37 

2,263 
Source: Lee County Department of Community Development Website. 

For comparison, Table 3 has been provided to illustrate the consumption of residential acreage in 
Planning Community 3, since the Overlay program was modified by PAM/T 96-13. As clearly 
depicted by this table, there have been minimal changes in the allocated acreage over the last two 
years, but many of the categories were already under allocated, or are rapidly approaching under 
allocation. This is particularly true of the Rural category that is required to support The Brooks, as 
well as other platted lots and development parcels on Beach Road. 
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Table 3: 2020 Residential Allocations - Planning Community 3 (6/14/1998) 

Acrea e 
Residential Use by Future Land Allocation for Year Existing Available 
Use Category 2020 
Industrial Develo ment 15 15 0 
Central Urban 239 97 143 

3,923 2,481 1,442 
530 215 315 

1,806 512 1,294 
30 30 0 

Wetlands 30 30 0 
Total Residential 7,611 3,756 3,855 

Source: PAM/T 96-13 - Support Documentation 

While a comparison of these Tables supports an increase in the amount of residential allocations, it 
is even more important to evaluate them against recent development applications and activity that 
have occurred within Planning Community 3. Presented below are some of the more recent 
applications. 

Project: Submittal/ 
HEX Date: 

Corkscrew Growers RPD: 10/5/2000 
Bonita Beach Road DRI ADA2/15/2001 
The Brooks: N/ A 
Totals: 

Acres: 
649 +/-
1,298 
2,532+/-
3,181 +/-

Units: 
644 
1,158 
5,200* 
4,718 

Net Density: 
.9 Du/Ac 
.9 Du/Ac 
2.05 Du/Ac 
1.3 Du/Ac 

2020 Ac. 
260 
370 
590 
1,220 

These applications clearly demonstrate that since the 2020 allocations were evaluated for 
modification through PAM/T 98-13, growth has shifted to this portion of the county, and that there is 
barely enough allocations to accommodate development in the Brooks, not to mention the vested 
lots in San Carlos Estates, and Sections 1, 2 and 3, which are covered by the Final Order. The 
activity in these areas is due, in part, to the fact that the property has minimal environmental 
limitations, the availability of public services, lack of available land, and changing market forces that 
are demanding additional residential areas in the Bonita Community. 

It is also important to note that the Lee Plan's Vision Statement indicates that the subject property 
was included in the Bonita Springs Planning Community because its characteristics were more in 
line with the Bonita Planning Community than the Southeast Lee County Planning Community. 
Further, the Vision statement acknowledged that the Bonita Planning Community is "one of the 
fastest growing communities in Lee County and is expected to nearly double in population between 
1996 and 2020." The Vision Statement continues, "the pressure to incorporate Bonita Springs will 
continue and will likely succeed during the life of this plan." While that statement is an accurate 
statement, it occurred in the year 2000, well before the termination of the life of the Lee Plan (2020). 
Lee County even acknowledged that if the city were to incorporate, the Planning Community should 
be amended. To date, this adjustment to reflect the newly incorporated City of Bonita Springs in the 
Planning Community Map has not occurred. 
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B. Proposed Allocations: 
In order to more effectively accommodate the anticipated residential component of the Bonita 
Beach Road ORI ADA property (which is located wholly within Planning Community 3), the following 
allocations are proposed: 

Table 4: 2020 Residential Allocations - Planning Community 3 (2/15/2001) 

Residential Use by Future Land 
Use Category 
Industrial Develo ment 
Central Urban 
Urban Communit 
Suburban 

. • :r; ' 
Wetlands 
Total Residential 
Source: Vanasse & Daylor. 

Allocation for Year 
2020 

15 
239 

3,922 
530 

1,806 
29 

., I·:·,. 
30 

8,108 

Acrea e 
Existing Available 

21 -6 
147 92 

3,481 441 
324 206 
659 1,147 

-8 

-22 
5,359 2,763 

Based on preliminary development plans, approximately 370 acres of residential are planned for the 
Bonita Beach Road ORI ADA property. This acreage has been reflected in the Development chart 
on Page 24, and accommodated in the allocations in Table 4, above. However, it is important to 
note that there are other significant projects that have been proposed in the Rural land use category 
in Planning Community 3, and the adjustments reflected in Table 4 provide some accommodation 
for those residential acres as well. Because of this significant projected growth, and the growth in 
the Bonita Beach Road Corridor, additional residential allocations are justified within this Planning 
Community. 

C. Justifications: 
The following pages outline alternative justifications and potential sources for the increase in the 
residential allocations for Planning Community 3. These justifications accommodate the desired 
amendment while still maintaining the population accommodation thresholds, which are the basis of 
the 2020 overlay. 

1. Unutilized CLASAC Allocations: 
Lee County Ordinance No. 96-12 created the Lee County Conservation Land Acquisition and 
Stewardship Advisory Committee (CLASAC). The purpose of the CLASAC program is to 
acquire, preserve and restore environmentally critical or sensitive lands within the County. As of 
8/8/2000, Lee County has acquired almost 500 acres, and most recently negotiated the 
acquisition of an additional 1,600 acres (See Appendix G-4). 

One of the main criteria in the evaluation of these parcels is development pressure. Projects 
that are located in urban land use categories have intensive zoning, or development orders are 
given higher consideration for acquisition. Once acquired, the County has never adjusted the 
2020 Allocations to redistribute 2020 acreage from the acquisition parcels to more appropriate 
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locations. This process is significant in light of several acquired or pursued properties, as 
outlined below. 

While many of the potential dwelling units are estimated for each parcel, and not all of the units 
may be immediately deductible from the 2020 Overlay Allocation table, there is clearly a source 
of additional allocations resulting from the continued acquisition through the CLASAC program. 
For example, Parcel 108 is an approved Planned Development (River Run - #Z-93-052), which 
is approved for 1,598 dwelling units. These units are in a slightly more intensive land use 
category than the Bonita Beach Road ORI ADA project, but are in a more environmentally 
sensitive area. If you were to simply convert these units to Planning Community 3, additional 
acreage would be available without adjusting the capacity of the Future Land Use Map. 

Table 5: CLASAC/2020 Land Acquisition Programs 

Property Acres STRAP Land Use Planning Potential 
I.D. Community Units 
4 39 30-43-27 Central Urban 4 · 115 
55 157 4-44-22 Wetlands 16 0 
57 132.29 32-43-27 Rural 4 4 
58 39 7-43-23 
62 175 DRGR 18 1.75 
66 82.93 12-46-24 Suburban 13 497 
69 39.51 30-45-25 Out. 11 120 

Suburban 
73 66.55 8-44-26 Rural Comm. 20 66 
75 38 17-43-23 Open Lands 6 3 
77 55.45 32-45-24 Urban Comm. 12 120 

Wetlands 
78 75.26 29-45-24 Urban Comm. 15 300 

Wetlands 
79 8.7 20 & 21-43-26 Rural 1 8 
81 47.58 32-43-27 Wetlands 3 2 
82 52.4 29 & 32-43-25 Suburban 19 120 

Wetlands 
91 5.2 13-43-22 Outlying Sub. 6 15 
92 80 22-45-22 Wetlands 16 4 
93 233.68 21-46-27 DRGR 18 23 
95 5 13-43-22 Outlying Sub. 6 10 
96 10.42 13-43-22 Outlying Sub. 6 20 
99 15.67 13-43-22 Outlying Sub. 6 30 
102 83.02 8-43-23 Open Land 5 8 
107 66.01 5-43-23 Open Land 5 6 
108 1,115 Numerous Outlying Sub. 19 & 1 1598 

Suburban 
Wetland 

Totals: 2,622.67 2951.75 
Source: County Lands, with estimates by Vanasse & Daylor 
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Step 1: 

Step 2: 

Step 3: 

1,598 units* 2.50 pph (persons per household in North Fort Myers - PAM/T 96-
13, Attachment 9) = 3,995 people accommodated 

3,995 people/ 2.29 pph (PPH in Bonita Springs - PAM/T 96-13, Attachment 9) = 
1,744 units in Bonita 

1,744 units/ 2.43 du/ac (Historic DU/AC in Rural land use category in Planning 
Community 3- PAM/T 96-13, Attachment 4) = 718 acres of Rural allocations in 
the 2020 Overlay. 

Based on these calculations, an additional 718 acres of 2020 residential allocations could be 
made available to the Rural Land Use Category of Planning Community 3, without making any 
modifications to the countywide population accommodation. 

2. Permitted 25% Allocation Buffer 
As a result of reducing the population projections from the BEBR high-range to the BEBR mid
range (see Appendix G.5 - BEBR Population Projections), Lee County applied a 25% "buffer'' to 
the difference between the current population and the projected population. This "buffer" 
concept is based on accepted community planning literature, and was accepted by DCA in 
reviewing PAM/T 96-13 (Appendix G.3). However, since adoption of the latest 2020 
Amendment, DCA has issued technical memorandums indicating that the 25% buffer may be 
applied to population overall, not just the projected growth. Because DCA has allowed for a 
greater portion of the population to be used for the buffering calculation, but Lee County based 
their buffer on a significantly smaller component, the 2020 Overlay should be adjusted to reflect 
a 25% buffer based on the total population, not just the incremental growth. 

As indicated in PAM/T 96-13, the 1996 Population was estimated at 394,244, while the 
projected 2020 Population was 602,000. Utilizing these figures, Lee County incorporated a 25% 
buffer on the 207,756-person difference, equating to an additional 51,939 people. However, if a 
2% buffer (in addition to the 15% that was added to accommodate changes in Planning 
Community 4 - for a total of 17% - well below the accepted 25% buffer) were applied to the 
updated BEBR mid-range projections, an additional buffer of 12,040 people could be provided. 
This approach would provide for additional flexibility in the planning of the Bonita Beach Road 
corridor, and have a negligible effect on the total countywide population accommodation. This 
approach would also continue to accommodate the unique "vested community" status of Lehigh 
Acres, and accommodate the proposed development activities in other growing parts of the 
county. 

For instance, if the difference between the buffer provided by PAM/T 96-13, the 15% buffer 
requested in CPA2000-02, and the additional 2% buffer for the entire population were applied to 
the county's Planning Communities Map, at an average of 2.29 people per unit, there would be 
enough allocations to accommodate the anticipated growth in both Planning Communities 3 and 
4, as well as shortages in other faster growing Planning Communities. This is outlined below: 
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Step 1: 

Step 2: 

Step 3: 

50,401 people (102,340 - 51,939) / 20 Planning Communities= 2,520 people 

2,520 people / 2.29 pph (for Bonita Springs) = 1,100 dwelling units 

1,100 dwelling units/ 3 units per net residential acre (anticipated rate for 
residential development in Planning Community 3 for Rural)= 366.6 Acres in the 
Rural land use category in Planning Community 3. 

It is important to note that this calculation is extremely conservative, in that it only applied a 17% 
buffer to the overall population, rather than the accepted 25%, and it distributed the allocations 
evenly to the 20 Planning Communities. In reality, a number of the Planning Communities 
currently have adequate allocations, and do not require additional acreage. 

3. Under Estimation of County Growth 
PAM/T 96-13 details that the population projections used as the underpinning of the 2020 
Overlay were based on BEBR mid-range projections for the year 2020. As outlined in this 
report, those projections showed a population of 602,000 by the year 2020. Since these 
projections were done, BEBR has updated its projections, and now shows a 2020 population of 
605,900 (See Appendix G.5). This results in an unallocated population of 3,900. 

Because the growth in Lee County is primarily in the unincorporated areas, and because 
Planning Community 3 is under allocated, the following analysis investigates the potential 
impact this variation would have on the 2020 allocations if a portion of it were applied to 
Planning Community 3. 

Step 1: 

Step 2: 

Step 3: 

Step 4: 

Apply Flexibility Factor of 125% 
3,900 * 1.25 = 4,875 people 

Calculate Dwelling Units: 
4,875 people/ 2.17 people per household (PAM/T 96-13 -Attachment 9) 
2,246 dwelling units 

Allocate to Various Planning Communities 
50% to Planning Community 3 (due to significant under allocation) 
.5 * 2,246 dwelling units = 1,123 dwelling units available to Plan. Com. 3 

Calculate Acreage within Rural Land Use Category 
1,123 du/ 2.43 du/ac (PAM/T 96-13 -Attachment 4) 
462 Acres of Rural Allocation 

The result of this analysis demonstrates that simply by adjusting the 2020 Allocations to reflect 
the increase in the BEBR mid-range projections, between 462 and 693 acres (75% of available 
dwelling units) could be allocated to the Rural land use category of Planning Community 3. 
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4. Final Order: 
Final Order DCA99-GM-012 finds that development at 1 dwelling unit per acre is consistent with 
the Lee Plan, supported by data and analysis, and appropriate on the subject property. It 
further finds that environmental improvements resulting from the conversion of the agricultural 
fields would offset and override the potential impacts of low-density residential development. 
The administrative law judge and DCA also found that development as permitted by Policy 1.4.1 
and the Final Order does not "constitute urban sprawl", and is in fact, consistent with good 
growth management practices. 

The Administrative Law Judge acknowledged that the 2010 Overlay was adopted to ensure that 
development is not premature, and is implemented consistent with available infrastructure. As 
indicated herein, the infrastructure has been committed, and will be in place coincident with the 
development of this project. Therefore, the 2010 (now 2020) Overlay, can reasonably be 
amended to allow for this growth. 

The Final Order included as "Findings of Fact" that the growth rate of the Bonita Springs area 
approaches double the growth rate of Lee County in general. It also stated that residents of the 
Bonita Springs area have a well defined sense of community, and that the Lee County 
Comprehensive Plan predicts that Bonita Springs will incorporate by 2010. Finding of Fact 7 
continues that, "As much as 75% of the recent residential development in the Bonita Springs 
area consists of second homes for seasonal residents ... . these residents contribute more in tax 
revenues than they consume in the cost of government services." 

Finding of Fact 24 provides that "the subject property is well situated for the extension of potable 
water and sanitary sewer services along Bonita Beach Road. The Property is located near 
treatment facilities to the west." 

Finally, the Final Order found that the development of the subject property at one dwelling unit 
per acre (1 du/ac) was consistent with all provisions of the Lee Plan, including Objectives 2.1 
and 2.2. 

Based on these findings, and the available capacity outlined above, an amendment to the 2020 
Overlay allocations for the Rural land use category in Planning Community 3 is justified. 

5. Re-evaluation of The Brooks 
The Brooks was approved in 1997, and amended in 1999. This project is a 2,532-acre mixed
use development, approved for 5,392 dwelling units, and 45 acres of commercial uses. The 
current land use designation on the property is Rural, however, the density was approved at 
approximately 2.2 dwelling units per acre through the Planned Development District Option 
(PDDO). The land use category of the property to the north and west is primarily urban in 
nature, and is fully serviced by existing infrastructure. · 

In short, the existing Brooks development is more closely aligned with the Outlying Suburban 
land use category than the Rural land use category. This is important in light of the current 
2020 allocation, presented in Table 4, above. This table demonstrates that there are over 1,100 
acres of 2020 allocations available in the Bonita Planning Community for the Outlying Suburban 
land use category. If the Brooks were redesignated to Outlying Suburban to more accurately 
represent the actual density and intensity of the development, and additional 500 acres (2020 
acres required of the Rural allocations to accommodate the remainder of the Brooks 
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development) could be made available to Sections 1 and 2. More importantly, this adjustment 
would provide adequate allocations to accommodate the proposed development in Sections 1 
and 2, as well as the currently approved developments in the Outlying Suburban. This 
adjustment is further simplified because the developers of The Brooks are the same as the 
developer of Sections 1 and 2. 

6. Artificial limitation on low density development 
The regulatory component of the 2020 Overlay is the allocation of acreage. As a result, Lee 
County tracks Development Orders to monitor acreage from the 2020 Allocation Table. Actual 
deductions are made upon issuance of a building permit. While this approach was designed to 
facilitate tracking, it is not the most accurate measure of impact. 

Under the current approach, the 2020 Overlay converts population projections to anticipated 
numbers of units. Based on the projected unit counts, the County generates acreages based on 
anticipated densities within Future Land Use Categories and Planning Community districts. 
While this process is documented in PAM/T 96-13, it is extremely complicated, and virtually 
impossible for a layperson to actually evaluate. Beyond being complicated, this approach 
discourages low-density residential developments, whereas higher density residential 
developments with greater impacts are encouraged. For Example: 

Bonita Beach Road DRI ADA Scenario: 
Assume the property has 1,000 net residential acres. According to Lee County, 
residential development in the Rural land use category within Planning Community 3 
typically occurs at a density of 2.43 units per acre. Based on that ratio, a total of 2,430 
dwelling units should be anticipated. 

However, if that same 1,000 net residential acres requests only 1, 158 dwelling units in 
order to maintain the character of the community, from a 2020 Overlay perspective the 
draw on residential allocations is the same, even though the actual impact on 
infrastructure is less than half. 

Another way to look at it is that the Rural land use category in Planning Community 3 
has an "available" allocation of 399 residential acres (however, that "available" acreage 
is required to accommodate The Brooks - an approved ORI). Based on the County's 
unit per acre projection (2.43 du/net acre), that 399 acres would normally accommodate 
969 dwelling units. However, a development containing 399 dwelling units at a net 
density of .75 units per acre (requiring 532 net acres) would be prohibited, even though 
the impact on infrastructure is less than half. 

The reality of this scenario is that even though the proposed density is well within the permitted 
density range for the Land Use Category, appropriate buffers and preservation areas are 
accommodated, and all requisite infrastructure is available, the 2020 Overlay precludes this use. 
The alternative is for development to be pushed to coastal areas, or other Planning 
Communities where the infrastructure is not in place. 

7. Modifications due to Bonita Incorporation 
Given the recent incorporation of Bonita Springs, it is mandatory that Lee County re-evaluate its 
2020 Overlay program. One of the primary directives of the new Town Council is to provide 
greater limitations on new development. This trend is likely to significantly reduce the need for 
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the residential acreage that was previously allocated to the Bonita Springs Planning Community, 
but push it just beyond the City boundaries. Because this Bonita Springs has not completed its 
Comprehensive Plan, it is difficult to specifically identify what modifications will be required to 
the 2020 Overlay. However, any additional acreage should be considered for allocation in the 
under-allocated communities such as the Bonita Planning Community. 

D. Reservation of Allocation: 
Currently, the 2020 Overlay is allocated on a first come, first serve basis, with the actual "draw" 
being taken at the time of building permit. This approach allows for more flexibility in the distribution 
of 2020 acreages, but provide no assurances for larger projects that have a longer-term build-out. 

For example, a large-scale project could obtain approvals for 1, 158 dwelling units. At the time of 
zoning approval, there are sufficient 2020 acres to accommodate the project, but the project has a 
9-year build out. At year 3, two smaller projects ( each having 400 dwelling units and 3 year build 
out) obtain approvals and begin developing. By the time the first project reaches its seventh year, 
all of the entitlements are gone, leaving it under allocated until additional acres can be placed into 
the Planning Community. 

As part of this amendment, it is requested that allocations be reserved, on a project-by-project 
basis. This is particularly true, given that the proposed project is a Development of Regional 
Impact, with a ORI Development Order tying the project to a given time frame. These allocations 
must be tied to a development schedule to ensure that the project doesn't get drawn out, tying up 
the 2020 allocations so other timely projects can't proceed. A second approach would be for the 
County to accept the responsibility to automatically update the 2020 allocations for larger projects, 
in accordance with the development timetable established during zoning or Development Order 
Approval. This approach would give developers of larger projects a higher level of certainty, while 
not unfairly limiting smaller projects. 

E. Summary: 
Based on the information presented in this application, as well as the support documentation, there 
is more than sufficient data and analysis to support an amendment to the 2020 Overlay, Table 1 (b), 
to provide sufficient residential allocations to accommodate the proposed Bonita Beach Road DRI 
ADA development. 

I :\Projects\80355\CPA \Narrative 
February 21, 2001 

2020 Overlay Amendment - Planning Community 3 
Planning Justification 

Page 31 of 31 

12730 New Brittany Blvd., Suite 600, Fort Myers, Florida 33907 • Telephone 941-437-4601 • Fax 941-437-4636 



'. i 

Final Order No. DCA99-GM-012 

STATE OF FLORIDA 
DEPARTMENT OF COMMUNITY AFFAIRS 

RESPONSIBLE GROWTH MANAGEMENT 
COALITION, INC., 

· Petitioner, 

vs. .. · .. 

DEPARTMENT OF COMMUNITY AFFAIRS 
and LEE COUNTY, 

Respondents, 

DC' Ct:,-/1 ,~ ., r- - r• , ,; 
IIL.. v::_,: :: .'J l~jr.9 1,-. . 

DOAH Case No. 92..:6i55QM 

I . : and 
i , .. : 

NATIONSBANK TRUST COMPANY, 
Trustee; NT GARGI{JLO, INC.;. 
J. KENT MANLEY; and CORKSCREW 
GROWERS, INC., . 

Interv~nors. 

-----------------'' 

FINAL ORDER 

An Administrativ~ Law Judge (hereinafter "ALJ") of the Division of Administration 
- . , . 

Hearings (hereinafter "DOAH") has entered a Recommended. Order in this proceeding. A copy 

of the Recommended Order is attached to this Final Order as Exhibit A. 

BACKGROUND 

This is a proceeding to determine whether comprehensive plan amendments Nos. 91-14 

and 97-17 (hereinafter "the Plan Amendments") adopted by Lee County (hereinafter "the 

County") are in compliance with the Local Government Comprehensive Planning and Land 
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Development Regulation Act, Chapter 163, Part II, Florida Statutes ( 1997) (hereinafter the 

"Growth Management Act" or the "Act"). · 

The procedural history of this case is described in pages 2 through 8 of the 

Recommended Order. To summarize, the County adopted comprehensive plan amendments 

. . 
which were found not "in coi:npliance" by the Department. Many of the disputed issues were 

settled by the County and the Department in a Compliance Agreement as authorized by . 

Subsection _163.31'84(16), Fla, Stat. As contemplated by the Compliance Agreement, the County 

adopted .remedial plan am~ndment 97-17 .. 

Responsible Growth Management Coalition, Inc., (hereinafter "RGMC") file_d an 

Amended Petition realignin~ the partie~ and cha'llenging the Plan Amendments (amendment Nos. 

· 91-14 and 97-1 ?). The ALJ co~ducted a final hearing on April 14 through 16, 1998, ~d ·issued a · 

Recoffi!Ilended Order. The Judge made detailed findings of fact and conclusions of law in his 

Recommended Order and recommended the entry of a··final order finding the Plan Amendments 

to be not "in compliance." The parties filed numerous pleadings regarding the Recommended 

Ord~r; including Exc.epti6l1s filed by the Depa~me~t and RGMC, and a Request for °Judicial 

Notice filed by the County. 

THE ROLE OF THE DEPARTMENT 

Representatives of the ·Department appeared a_t the hearing to support the determination 

that the Plan Amendments .in question are "i.n compliance." The Department ~d the County 

were co-respondents before the ALJ, with the Department presenting evidence and filing a 

Proposed Recommended Order in support of the Plan Amendments. 
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Once the ALJ issued the Recommended Order, the Department assumed dual roles in this 

matter .. First, the attorneys and staff who advocated the Department's position of "in 

compliance" throughout the proceedings reviewed the Recommended Order and filed Exceptions 

to the Recommended Order. Secondly, the Secretary and staff of the Department who took no 

.part in the pro~eedings have reviewed the ·Recomm~nded Order in light of the record, the 

Exceptions, and the other pleadings filed by the parties. Based upon that review, the Secretary of 

the Department must either: submit the Recommended Order finding the Plan Amendments not 

"in compliance" to the Administration Commission for issuance of a Final Order, pursuant to 

Subsection 163 .3 l 84(9)(b ), Florida Statutes; or reverse the Recommended Order by issuing a 

Final Order finding the Plan Am~ndments "in compli.ance." 

After a ·careful. consideration of the Recommended Order, the record, Exceptions, 

Responses to Exception, the Request for Judicial Notice and the responses thereto, the 

Department has determined that the Plan Amendments are "in compliance." 

STANDARD OF REVIEW OF FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Some of the Exceptions request changes to ·findings of fact in the· Re~ommended Order. · 

Subsection 120.57(1 )(I), Florida Statutes (Supp. 1998), states in part that, 

The agency may not reject or modify the findings of fact unless the agency 
first determines from a review of the complete record, and states with 
particularity in the order, that the findings of fact were not based upon 
competent substantial evidence.... · 

As the First District Court of Appeal stated in Heifitz v. Department of Business 

Regulation, 475 So.2d 1277 (Fla. 151 DCA 1985), 
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It is the hearing officer's function to consider all the evidence presented, 
resolve conflicts, judge credibility of witnesses, draw permissible inferences 
from the evidence, and reach ultimate findings o fact based upon competent 
substaptial evidence. State Beverage Department v. Emal. Inc., 115 So.2d 
566 (Fla. 3rd DCA 1959). If, as often the case, the evidence presented supports 
two incon~istent findings, it is the hearing officer's role to decide the issue 
one way or the other. The agency may not reject the hearing officer's finding 
unless there is no competent substantial evidence from which the finding could 

-not be reasonably inferred . . The agericy is not authorized to w:eigh the evidence 
presented,judge the credibility of witnesses, or otherwise interpret the evidence 
to fit its desired ultimate conclusion. Heifitz, at 1281. 

The Department must also comply with the portion of Subsection 120.57(1)(1)~ Florida 

Statutes (Supp. 1998), which states.that, 

. Rejection or modification of conclusions of law may not fonn the basis for 
rejection or modification of findings of fact. 

Alth~ugh an agency has ~?lY limited authority to reject an ALJ's findings of fact, an 

agency is free to change c~nclusions oflaw. Subsection 12057(1)(1), Florida· St~tutes (Supp. 

1998); Seiss v. Department of Health and Rehabilitative Services, 468 So:2d 478 (Fla. 2nd DCA 

1985); Reedv Creek Improvement District v. Department of Environmental Regulation, (486 · 

So.2d (~la. 151 DCA 1986)~ Jacob v .. School Board of Lee Countv, 519 So.2d 1002 (Fla. 2nd DCA 

1988); Bustillo V. Department of Professi~nal Reguiation, 561 So.2d 6 IO (Fla. 3rd DCA 1990) . 

. The D_epartment rnay reject the Recommended Order's conclusions oflaw "without limitation." 

Alles v. Department of Professioi:ial Regulation,· 423 So.2d 624, 626 (Fla.5th DCA 1982). 

The hearing officer's legal conclusions, as opposed to factual . 
determinations, come to the agency with no equivalent presumption 
of correctness. Instead, the final decision as to the applicable law rests 
with the agency, subject, of course, to judicial re_view. Manasota 88. Inc. v. 
Tremor, 545 So.2d 439,441 (Fla. 2nd DCA 1989). 
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The label assigned to a statement is not dispositive as to whether that statement is a 

conclusion oflaw or finding of fact. Sapp v. Florida State Board of Nursing, 384 So.2d 254 (Fla. 

2nd DCA 1980); Leapley v. Board of Reeents. 423 So.2d 431 (Fla. 1 s1 DCA 1982); Heifitz y. 

Department of Business Regulation. 475 So.2d 1277 (Fla.- 151 DCA 1985); Kinnev v. Department 

of State, 501 s·o.2d 129 (Fla. 5th DCA 1987).' Conclusions C>f law, even though stated in the 

findings of fact portion of the Recommended Order, can thus be considered under the same 

standard as any other conclusion oflaw. 

THE PLAN AMENDMENTS 

Amendment 91-14 is a Future Land Use Map (FLUM) amendment to change the land use 

designation of approximately I, ~20 acres from Density Reduction/Groundwater Resource 

("DR/GR") to Rural. DR/GR permits a density of 1 dwelling unit perl0 .acres and the Rural I.and 

· ·use d~signation allows a density of one dwelling unit per acre; an~ in certain circumstances, six 

· dwelling units per acre. Finding of Fa~t 48. The subject property consists of three separate 

. • ' 

parcels: Sections 1, 2. and :3 of Township 48 South, Range 26 East, Lee County. Fi.ri~ling of 

Fact 12. Collectively, all ·Intervenors OW11 the subject property. 

Amendment 97-17, amending Policy 1.4.1 of the Lee County Comprehe~sive Plan, 

: applies to all three sectiops of the subject property, and adds certain provisions to the Rural 

design~tion, but only as it is applies to the subject property . 

. :: i 
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RULINGS ON EXCEPTIONS TO FINDINGS OF FACT 

DCA Exceptions One and Eleven and RGMC Exception Fourteen 

The Department contends that Finding of Fact 7 improperly infers that "residents who do 

not reside in the [Bonita Springs] area during the hotter part of the year," but who occupy 

"expensive hoines served by private utilities," contribute "more tax. dollars than they consume in 

the cost of government services. 11 The Department and RGMC contend that the ALJ draws a 

similar improp~r inference, in Finding of Fact 123, regarding "excessive revenues" that would be 

generated by the development of the subject property. 
:-'. :~ 

There is no basis in the record supporting the above inferences. The record is silent as to . 

projected costs for roadway imp~ovements, stormwater.facilities;emergency services and public 

schools utilized by these reside·nts . 

.. . . DCA Exceptions One.and Eleven and RGMG Exception Fourteen are GRANTED in 
. . . . . 

paragraphs I.A. and 1.G. of the Order below. 

DCA Exception Two and RGMC Exception Five 

The t::>epartment c'.ontends that Finding of Facn O contains a typographi.cal errbr. The . 

competent, substantial evidence in .th~ record indicates that the -road between U.S. Route 41 and 

Old U.S. Route 41 is Bonita Beach Road, not Bo~ita Bridge ~oad. 

RGMC contends that Bonita Springs is not a~ incorporat~d city and that it does not have . 

a central business .district, contrary to Finding ofF~ct 10. There is no competent substantial 

evidence showing that Bonita Springs ~s an incorporated city, or thatit_has a central business 

district. 
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DCA Exception Two is GRANTED, but is rendered moot, because RGMC Exception 

Five is also granted by Paragraph l.B. of the Order below. 

DCA Exception Three 

The Department contends that Finding of Fact 25 and Finding of Fact 131 incorrectly 

state that a slo~gh is located in Sections 1 and 2 of the subject property. The.Department 

contends that the slough is really located in Sections 2 and 3 of the subject property. 

Testimony at Tr. 88-89 states," ... the two easterly sections were more than half wetland 

before they were cleared for agricultural purposes .... 11 The two easterly sections of the subject 

property are Sections 1 and 2. Testimony at Tr. 135 states, " ... the easterly sections ... had 

. . 
been a major wetland flow way.· .. .. " Testimony at Tr. 257 also points to the fact that the historic 

natural flow way was across Sections 1 and 2 of the subject property . 

. ... · Competent and substant_ial evidence supports the ALJ's F:indings of F:act 25 and 131 that 

the slough is located in the two eastern most sections of the subject property, Sections 1 and 2. 

DCA Exception Three is DENIED . 
. . 

· RGMC Exception Six 

RGMC claims that Finding o{Fact 30 which states in part that, "As a result of ... 

intensive agricultural activity, the habitat value of the· three sections borders on nonexistent," is 

not supported by competent substantial evidence. 

Although RGMC can point to other findings of fact which are not totally consistent with 

Finding of Fact 30, the Intervenors can point to the testimony of several witnesses which support 
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the finding of fact. Two witnesses in particular addressed the issues raised in this exception. Mr. 

David A. Maehr testified in part, 

Q. How would you characterize the hab_itat on this site with regard to 
its value or utility to large animals? · 

A. . With the exception of the remnant patches of forest that exist on the 
south side of the property,! would say that it's basically us"eless for large 
~ammals. (Tr._ at 486) · · 

* * * 

Q. · .Now, from a habitat picture, how would you characterize the habitat 
on these three sections of land? ... 

A: I'll reiterate that for large mammals it's basically no habitat'at all. The 
wildlife ... has been primarily birds, species that are typically.associated with very 
open and simple landscap\!S and habitats ... _. (Tr. at 493) 

Mr. Maehr went on to state that the majority of the birds seen on the subject property are there 

mainly ~n a temporary basis_. . (Tr. at 496). · · 

As far as .h~bitat for the Florida panther, the subject property has not been designated 

"critical habitat." (Tr. at 498). Even though Petitione~ emphasizes the_ fact that the property has 

been designated a Priority·~ habitat ·area for the panther, it shouid.be noted that the Priority ·2· ·. · . . . . . 

designation refers to lands of low quality native habitat that may contain more developed areas 

including buffer zones, with the land owner's preference _dictating the use of the property. 

(Testimony of Mr. William D. Key, Jr., Tr. at 448) Also, there has been only one questionable . . . . . 

sighting of a panther on the subject property, which occurred approximately ten years ago. (Tr. 

at 502) 
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With regard to the site being viable habitat for various animal spe~ies, Mr. Key testified 

in part that, 

[D]ue to the nature of the activity on the site, it's pretty much a year-round 
activity by the growing of tomatoes, the constant tilling, herbicidjng it, 
adding pesticides, fertilizers and I would say that the habitat on those 
three sections is not real good. (Tr. at 431) 

,,, 

Mr. Key, an expert in Ecology, also testified that with the extensive use of buffer zones in the 

development of the subject property, the site would have a more regular hydroperiod, thus 

creating a positive impact on the habitat of the subject property. 

RGMC Exception Six is DENIED. 

RGMC Exception Seven · 

RGMC claims that Finding of Fact 45 should be held legally irrelevant because, 

" . .- . there is no competent substantial evidence that any regulatory agency is proposing such a 

restoration p~oject [of the land around th_e dredged Caloosahatc·hee River]." Finding ofFact',45 

merely states tha~ Professor_ Maehr has suggested that, " ... _quality habitat could be tripled by 

restoring a landscape linkage across the dredged Caloosahatchee River." The ALJ made no . . . ·..... . . . . . . 

finding as to any regulatory agency adopting such a restoration project. In any event, the 

Department cannot reject a finding of fact based upon a rejection or modification of a conclusion 

of law, as RGMC requests . Section 120.57(1) 1., Fla. Stat. (Supp. 1998). 

RGMC Exc_eption Seven is DENIED. 
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RGMC Exceptions Two and Eleven 

RGMC contends that there is no competent, substantial evidence to support the portion of 

Finding of Fact I 07 that states, "it is reasonably likely that Mr. Depew's analysis correctly 

asswnes that the Plan was in balance at the start of this five year period (August 1992 to August 

·-1997). 11 RGMC objects to Finding of Fact. I 08 for similar reasons. RGMC states that the 

County's FLUM (Map 1) is overallocated, and not "in balance." 

The ALJ°agreed with RGMC, and stated that FLUM (Map 1) is overallocated. Findings 

of Fact 82 through 84. However, the ALJ recognized that the FLUM (Map 1) allocation is 

limited by the 2010 Overlay, which is also part of the FLUM series. Findings of Fact 52 through 

66. When the 2010 Overlay is cop.sidered in conjunction with the County's FLUM (Map I), the 

plan is not overallocated. 

RGMC Exc~ptions Two and Eleven are DENIED . . 

RGMC Exception Three 

RGMC contends that Findings o_f Fact 89-94 are not supported by competent substa_ntial 

evidence, btit provides no basis to support the co~tention . . Inste'ad, .RGMC c~nte~ds thai'the ALJ 

should acknowl~dge other immediate .effects of the Plan A~enciments, and has requested that the 

Department remand· this to the ALJ for further fact finding. 

RGMC Exception 'J:rree is DENIED. 
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RGMC Exception Twelve 

RGfy!C claims th~t Findings of Fact 112-121 and 124-127 should be deemed irrelevant 

because both DR/GR (the designation before adoption of the Plan Amendments) and Rural (the 

designation adopted by the Plan Amendments) allow intense agricultural uses. These findings of 

fact deal with the net environmental benefits of the change in land use on the subject property · 

from agricultural to low density residential. Even·if the Department accepted RGMC's legal 

objection to these findings of fact, rejection of the ALJ's legal view of these facts cannot form 

the basis for rejecting the findings of fact. Section 120.57(1)(1), Fla. Stat. (Supp. 1998). 

Also, these findings are supported by policies in the County's plan. For example~ Policy 

1.4.1 of the County's plan· provid~s for natural vegetation restoration, natural-like stormwater 

management and buffer zones when the subject property is developed. (Jt. .Exhibit 7). · 

.RGMC Exception Twelve is DENIED. 

DCA Exceptions Eight. Twelve and Thirteen 

· The Department contends that Findings of Fact 112, 116, 117, 133, 134 and -13 7 ai:e not 

supported by competent substantial evidence: The ALJfound that the Plan Amei:idments are "in 

compliance" at a density ·of one unit per acre, but that the Plan Amendments are not "in 

compliance." at a density of 6: 1. The Department contends that no evidence was offered by any 

party concerning the implications of the increased density of 6: 1. RGMC concurs in• its 

Response to Exceptions that all of the testimony addressed development of the subject property 

. at a density of 1 :1. 
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Since this Final Order grants the Request for Judicial Notice, infra, and ultimately 

. concludes that the ALJ's findings concerning the detrimental effects of the 6:1 density formerly 

allowed under the PDDO have been mooted by the deletion of the P,PDO from the Lee County 

c;omprehensive plan, these Exceptions are moot. 

- . 
· · In any event, the fact that the residential density of 6: 1 was available for the subject 

property under the Lee County comprehensive plan was in the record, since the Plan itself was 

accepted int~ evidence. ·While the ALJ may have been zealous in considering an aspect of the 

comprehensive plan which was not raised by the parties, the Department does not agree that the 

ALJ was barred from making any findings of fact concerning the detrimental effects of 

re~idential_ density of 6:1, merely because the testimony offered by the parties discussed only a 

density of one unit per acre. 

.. ' 

DCA Exceptions Eight, Twelve and Thirteen are· DENIED .. 

DCA Exception Nine 

The Department.contends, and RGMC agrees, that in Finding of Fact 11.5 the ALJ . . 

misconstrued the rerriediar"Plan Amendments and miscalculated 'the ope_ri space requirem~nts. 

For example, the Zone 1 open spa~e· should not be· included in the open space .calculations for 

areas to be developed for residential homesites. 

· Since Finding of Fact 115 is not crucial to the outcome of this case, the Departm~nt will 

not attempt a more accurate calculation of the precise acreages which will be preserved. 

DCA Exception Nine is GRANTED by Paragraph 1.F. of the Order below. 
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DCA Excention Fourteen 

· The Department contends that Conclusion of Law 155 contains a typographical error. 

RGMC agrees with this exception, and the citation in the Recommended Order is clearly a 

typographical error. 

DCA E'.x°ception·Fourteen is GRANTED by Paragraph 1.H. ofthe Orcier below: 

RGMC Exception Ten 

RGMC raises an objection to Finding of Fact 101~ which appears to be an observation on 

the quality of the case presented by the p~ies rather than a true finding of fact or conclusion of 

law. There is no basis for the Department to modify or reject Finding of Fact 101. 

RGMC Exception Ten is DENIED. · . 

RGMC Exception Fifteen 

RGMC.claims that there is no competent substantial evidence to suppon: Findings of Fact . . .. 

129 and 130, both of~hich de_al with the consistency of the plan amendments with Objective 2.2 

ofthe County's plan. 

OBJECTIVE 2.2: DEVELO}:>MENT TIMTNG. Direct new growth to those 
portions of the Future Urban Areas where adequate public facilities exist or 
are assured and where compact and contiguous development patterns can be 
created. Development orders and permits (as defined in F.S. 163.3164(7)) shall 
be granted only when consistent with the provisions of Sections 163 .3202(2)(g) · 

· and 163.3180, Florida Statutes and the County's Concurrency Management 
Ordinance. ·(Jt. Exhibit 1) · 

In his Recommended Order, the ALJ stated, in part, that: 

129. Petitioner has failed to prove to the exclusion of fair debate that the Plan 
Amendments are inconsistent with Objective 2.2 .... Here, developer-provided 
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public facilities are assur~d, and the development is contiguous to development to · 
the west. 

130. Although there is some question as to the compactness of the 
development of the subject property following the plan amendments, 
Petitioner did not prove to the exclusion of fair debate that, after clustering, 
some compactness would not follow. 

TheALJ essentially found -that RGMC failed to provide competent substantial evidence 

to prove the allegations ma~e in RGMC's First Amended Petition. 

RGMC Exception Fifteen is DENIED. 

RULINGS ON EXCEPTIONS TO CONCLUSIONS OF LAW 

RGMC Exception One 

RGMC claims that the ALJ erred in outlining the issues of this c_ase in Finding of Fact 23 . 

Finding of Fact 23 states, in part: 

23. . .. This case jnvolves the suitability ofreplacing not only this relatively 
low·density [of no more than 1 :10], but also existing intensive agricultural uses, ·· 

. · as described below, with densities of 1.:1 and 6:1 on the subject property:•which 
extends as a peninsula to the east into .preservation land, although the land use 
status 9f the land beyond one mile south in Collier County is somewhat uncertain. 
The subject property is .subject to consfderable development pressure due to its 
status as the largeit remaining p~cel .that is· available for residentia.l development 
east oflnterstate 75 in the Bonita Springs area. 

RGMC claims that the issues outlined in the Recommended Order are in error for three 

reasons. First, the correct issue is the effect of the land use .change from DR/GR to Rural. 

Second, the case should not involve the issue of the replacement of existing intensive agricultural 

uses, because these uses are permitted under both DR/GR ii.nd Rural. Third, the County's plan in . . 

14 

• 

; I . ' ,, 
l • • ·.1 

~-: -~ 

. ' 

.!: --~ 



, .. 'I ,. ' 
I 

. ' 
' ' 

Fina1 Order No. DCA99-GM-012 

August, 1997, did not permit any residential development on the subject property under the Rural 

land use designation. 

It is not error for the ALJ to summarize the points in contention which he feels are most 

relevant to the case. The ALJ is not required to recite every permutation of the facts and the 

legal issues in the Recommended Order. The Department ~ccepts the ALJ.'.s summary of the 

issues as expressed in Finding of Fact 23. 

RGMC Except_ion One is DENIED. 

RGMC Exception Eight 

RGMC objects to Findings of Fact 52, 66, 90 and 92 concerning the planni~g horizon of 

FLUM (Map 1); claiming that th~ ALJ repeatedly mentions a planning time frame of over 60 

years, extending to the year 2060. · In support of this exception, RGMC cites to a number of areas 

in the record wherein a planning time frame of approximately 26 y~ars, extending to the year 

2020, is mentioned. To some extent, RGMC's objection is addressed in the r~lings on 

. exceptions below . . 

However, it app'ea~i that the ALJ is referring to the "year 2060" in :the context of 

recognizing that the FLUM (Mapl) is extremely overallocated; an~ that the balanced allocation 

of the Plan is ·accomplished by the restrictions of the 2010 Overlay. 

RGMC Exception Eight is DENIED. 

DCA Exception Four 

The Department asserts that the portion of Finding of Fact 52 which states that," . . . the 

FLUM d~picts.the built-out condition of Lee County, which is projected to occur around 2060," 
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misconstrues the basic tenets of the County Future Land Use Map. The County has adopted a 

map series including both the FLUM and a 2010 Overlay. The 2010 Overlay," ... _limits the 

development potential of the base future land-use map." (Tr. at 701). See also, Sheridan v. Lee 

Countv & Department of Community Affairs, 16 FALR 654 (Fla. Admin. Comm. 194), and 

De·partment" of Communitv Affairs ·arid Responsible Growth Managerrient Coalition v. Lee 

Countv, 18 F ALR 4040_ (Fla. Admin. Comm. 1996). 

DCA Exception Four is GRANTED by Paragraph l.C. of the Order below. 

RGMC Exception Nine 

RGMC claims that Finding of Fact 61 is not supported by competent substantial 

evidence .. Fin~ing of Fact 61 states, in part: 

6l. ·. Contrary to Petitioner's contentions, Policy 2.2.2 does not permit 
Lee County to override the 2010 Overlay. Nothing in this policy or the 
P.lan ·suggests that zoning wiII override Plan design~tions.-·In general, ·zoning 
must conform to Plan provisions, so the more restrictive densities calculated 
under the Plan's four-step process control over more generous densities that . 
may be allowed under the County'~ land development regulations. 

. ' 

· Although RGMC.has phr:ased its objec;:tion in terms of an exception to a finding of fact; it 
. . . . .. . ' . . . . . . . . 

is clear that RGMC disagrees with the ALJ's legal conclusio~ con~erning the effect of Policy 

· 2.2.2 of the Lee County Comprehensi~e Pian. RGMC argues that Policy 2.?,·2 allows the .Board 

of County Commissioners to "authorize r_ezonings in excess of the acreage limitations of the 

2010 Overlay." Policy 2.2.2 states in part, 

POLICY 2.2.2: Map 1 of the Future Land Use Map series indicates the uses and 
density ranges that will ultimately be permitted on a given parcel. However, it is not a 
guarantee that such densities or uses are immediately appropriate, as the map provides for 
the county's gro...,vt_h over the coming 26 years. During the rezoning process the Board of 
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County C.ommissioners will balance the overall standards and policies of this plan with 
three additional factors: 

. . . whether a given proposal would result in unreasonable development 
expectations which may not be achievable because of acreage limitations on the "Year 
2010 Overlay." 

The Department accepts the ALJ's conclusion of law that Policy 2.2.2 does not authorize 
. ' . . ·. . 

the Board of County Commissioners to override the 2010 Overlay. 

RGMC Exception Nine is DENIED. 

DCA Exceptions Five and Six 

The Department contends that Findings of Fact 90 and 92 incorrectly conclude that in the 

year 2060, "the newly permitted land use will be allowed." The base FLUM is restricted by the 

2010 Overlay, and therefore the n~wly pennitted land uses can only be developed if the 2010 

Overlay is amended or replaced. Tr. at 702. Rule 9J-5, Fla. Admin. Code, the evaluation and 

- appraisal r~port process in Chapter 163, Florida Statutes, and testimony at the hearing 

demonstrate that the 2010 Overlay will be either amended or replaced before the.Overlay 

become:; obsolete. 

DCA Exceptions Five and Six are GRANTED by Paragraphs 1.D. and I.E.- of the Order 

below. 

DCA Exception Seven 

The Department contends that the ALJ improperly applied the "no net gain method" of 

analysis ofresidential need to perpetuate overallocation in Findings of Fact 1'02, 107, 108 and 

111 . The Department states. that the "no net gain method" should be used, 
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where you have a well-allocated plan, and that allocation is ... diminished below 
an appropriate level by a land purchase of some sort and that it would be appropriate 
if consistent with all the standards, to reestablish that allocation elsewhere in the 
jurisdiction. {Tr. at 689-690) 

The Department is correct that the "no net gain method" should not be used if the 

comprehensiv~ plan is overallocated. However, it appears that the ALJ's analysis did not apply 
_ , . :· . . . ' . ' . ' 

the "no net gain method" to an overallocated comprehensiye plan. The ALJ stated in Finding of 

Fact 107 that: 

107. Mr. Depew assumed that, in August 1992, the Plan was in_ balance in terms 
of designated -residential capacity versus projected popu_lation. As noted above, 
final orders in 1994 and 1996 required amendments to place the Plan in balance in 
terms of residential allocations.- Although not entirely free from doubt ... , it is 
reasonably likely that Mr. Depew's analysis correctly assumes that the Plan was 

• in balance at the start of this five year period .. 

. DCA Exception Seven is DENIED. 

DCA Exception Ten 

. . 
The Department_ cont~nds that Findings of Fact} 18, n 9, 120 and 121 are e_rr~:meous 

because they characterize the final order in Department of Community Affairs and Responsible 
. . 

Growth Management c 'oJiition V. Lee County. 18 FALR 4040_ {Admin. C~mm. 1996), and Lee 

County Co'r??,prehensive Plan Policy 2.4.3 as "data and analysis·." The final order is precedent, 

and the plan Policy may be used to judge internal consistency or some other measure of 

compliance, but the Department cannot agree in this order with the ALJ that these are·data and 

. . 
analysis. However, the Department has no basis to reject these findings of fact. -Section 

120.57(1)(i), Florida Statutes (Supp.1998). 

DCA Exception Ten is DENIED. 
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RGMC Exception Thirteen 

RGMC objects to Findings of Fact 122 through 127, claiming that neither the 

ALJ nor the Department applied the urban sprawl rules found in Rule 9J-5, Fla. Admin. Cod~, in 

reviewing the Plan Amendments. RGMC claims that the ALJ found the rules to be inapplicable. 

However, Findings of Fact' 122-125 include an analysis of the Pl~ Amendment~ 'under th~ ~rban 

sprawl rule in Rule 91.:.5, Fla. Admin. Code. 

Further, from testimony in the record, it is clear that the Department presented an urban 

sprawl analysis of the Plan Amendments at the final hearing. The Department's witness, Mr. 

Charles Gauthier, testified regarding the Plan Amendments and their relation to urban sprawl; 
·, . 

(Tr. at 691-712). Mr. Gauthier's testimony culminated as follows: 

Q. Given the absence_ of any identified potential adverse ·impacts, 
do you have an op'inion as to whether Amendments 91-14 and 91-17 · 
fail to discourage urban sprawl? · 

A. I think this one was a very hard decision, and I think it falls into 
the category of a debatable decision with substantial arguments, and my 
conclusion ultimately is this does not constitute ~prawl. (Tr. at 712) 

. . . 
RGMC Exception Thirteen is DENIED. 

RGMC Exception Sixteen and DCA Exception Fifteen 

RGMC contends that Conclusion of Law 156, which states the ALJ's ultimate conclusion 

that the plan amendments are "in compliance" if limited to a density of I: 1, should be rejected 

"because of the errors set forth above" in RGMC's Exceptions. The Department contends that 

Conclusion of Law 157, which states the ALJ's ultimate condusion thatthe plan amendments 
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are not "in compliance" if the density is 6:1 under the PDDO, should be rejected "for all of the 

. I 

reasons set forth above" in the Departmen.t's Exceptions. 

For the reasons _set forth above in _this Final ·order, RGMC Exception Sixteen and DCA 

. Exception Fifteen are DENIED. 

·RGMC Exceptions Four and Seventeen· 
·, .. , 

RGMC claims that ~he ALJ exceeded his authority by recommending that the County's 

plan could come into compliance by amending the comprehensive plan to prohibit, "any density 

increase for the s~bject property over the -1: 1 density allowed under rural without regard to the 

Planned Development District." Although RGMC ciie~ Department of Communitv Affairs, Hiss 

and Manasota-88 v. Sarasota County, 15 F ALR 830 (Admin. Comm. 1993), for the proposition 

that ALJs may not recommend remedial actions, that legal principle is not expressed in that final 

order. To the_contrary, the Hearing Officer .(now called an Adminis{rative Law J'udge) in Hiss 

did recommend remedial action_s (15 FALR at. 882) and the Administration Commission stated · 

that the Hearing Officer committed no error iri doing so (15. F ALR at 833). The Administi;ation 

Commission ~erely stated that Hearing Office~s ·do riot have a duty to specify rerriedial actions, 

not that Hearing Officers are forbidden from making such recommendations. 15 FALR at 833. 

RGMC Exceptions Four and Seventeen are DENIED .. 

RULING ON THE COUNTY;S REQUEST FOR 
JUDICIAL NOTICE OF PLAN AMENDMENT 

. . . 

The County's Request for Judicial Notice will be treated as a request for official 

recognition, as authorized by § l20.57(1 )(f), Fla. Stat. 
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One of the issues mentioned repeatedly in the ALJ's Recommended Order is the 

increased density allowed under the County's Planned Development District Option (hereinafter 

"PDDO"). The PDDO provisions state in part, 

OBJECTIVE 1.8: PLANNED DEVELOPMENT DISTRICT OPTION. 
ProvideJm option to landowners outside the Future Urban Areas to increase 
allowable densities for development that 'will be totally independent of 
countr-subsidized facilities and services .. 

POLICY 1.8.1: PURPOSE. The Planned Development District 
Option is presented as a mechanism for adding flexibility to this plan; 
it provides a means for increased residential density and ancillary 
development to take place in certain land use areas outside the Future 
Urban Areas . . ~ . . (Emphasis Added) 

The PDDO allows for an increased residential density on the subject property of six_ units per 

acre (6:1). It is undisputed that no.testimony was given at the hearing concerning de·velopment 

of the subject property under the PDDO at a density of 6: 1. The ALJ, however, based some of 

. . . 
his conclusions of law on the possibility that the su~ject property might be developed at 6: 1 

. . 
under the PDDO, rather than at the 1 :1 density assigned by the Rural land use designation .. The 

ALJ 1.1:ltimately concluded,.!hat, _ 

15 6. For the reasons noted above, the Plan Ame.ndments, if limited to I: I, 
are in compliance with the criteria of supporting data and anaiysis, discouraging 
urban sprawl, internal consistency, and consistency with the State Plan. 

I 57. For the reasons noted above, the Plan Amendments, if extended to 6: 1, are 
not in compliance with the criteria of supporting data and analysis, internal . -
consistency, and consistency with the State Plan because Petitioner proved to the 
exclusion of fair debate that the Plan Amendments are inconsistent with the · 
criteria of supporting data and analysis in terms of residential need and othe_r 
matters, internally incons1stent with Objectives 77.3 and 77.4 and Policy 77.2.10, 
and inconsistent with Sections l87.201(10)(b)3. and (16)(a) of the State Plan, 
when considered as a whole. 
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Subsequent to issuance of the Recommended Order, the County requested that the 

Department take official recognition of a recently adopted plan amendment (hereinafter 

"Request"). As part of its Evaluation and Appraisal Report Addendum Amendments (hereinafter . 

"the EAR-based Amendments"), the County deleted Objective _ 1.8 and all attendant policies from 

its Comprehensive Plan. The EAR-based Amendments were not challenged, 'arid ·became final 

' ' ' 

and effective on August 21, 1998 - several months after the conclusion of the final hec:iring. 

Thus, the possibility that the subject property might be developed at the increased residential 

density of 6: 1 under the PDDO has been eliminated. The County asks the Department to take 

official recognition of the ordinances approving the amendments that eliminate the PDDO. 

RGMC opposes the County'~ Request on several grounds. First, RGMC claims that the 

Request should be denied because the .amendment eliminating the PDDO was not part of the 

. . . . 
evidentiary record. Second, RGMC asserts that to take official recognition of the amendment, 

the Department would in essence be making a supplemental finding offa~t, which is not within . 

its juris'diction. Third, RGMC contends that the Department should not take official recognition 

of a remedial ·ameqdment:" Fourth, RGMC claims that the new· ~mendment· constitut~s "new : 

data" and thus should not now be considered by the Pepariment. Finally, RGMC claims that 

since it was not allowed to provide testimony regarding the County's June, 1998, amendments at 

the hearing, then the Department should not consider .the County's new amendment. 

The ·present language o_f the Lee County Comprehensive Plari is not "data." The. 

Department.herein cannot agree that taking official recognition of the elimination of the PDDO is 
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equivalent to a supplemental finding of fact. The sole purpose of the Request is to avoid 

directing the County to take remedial action that it already has taken. 

RGMC asks the Department to ignore the obvious. The ALJ concluded that the Plan 

Amendments, if limited to the 1: 1 density ordinarily available in the Rural land use designation, 

would be "in c~mpliance. 11 The ALJ furth~r concluded that the Plan Amendments are not "in 

compliance" because of the 6: 1 density available under the PDDO; and recommended a remedial 

amendment to prohibit development at any density over .1:l. The County has ·since adopted a 

:_: 

; new amendment which eliminates the PDDO policy from its plan . . Thus, the ALJ's 

·· •' 1 
• '•·., 1 ' 

. ·' 

recommended remedial action already has been implemented by. the County, and the density on 

the subject property accordingly is limited to I: 1 .. 

. that: 

except: 

The request for official recognition 'is GRANTED. 

ORDER 

Upon review and consideration of the entire record of the proceeding, ·it is hereby ordered 

1 . . The findings offact.~d co'n~lus.ions offaw in the Recommended Order are adopted, 

A. The last s~ntence of Findi~·g of Fact 7 is rejected; and replaced with: 

Lee County and Intervenors contend that these residents contribute more 
in tax dollars than they consume in the cost of government services . The 
record lacks a basis for a ·definitive finding or inference on this point. 

B. Finding of Fact IO is rejected. 
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C. The last sentence of Finding of Fact 52 is modified to read: 

Ho\vever, the FLUM is substantially overallocated and contains sufficient 
land designated for residential use to accommodate the projected 
population of Lee County through 2060. 

D. Finding of Fact 90 is modified to read: 

·. . 
'. Where; as here, the land use permitted by the FLUM is prohibited by the · 
2010 Overlay, it is necessary to analyze the FLUM amendment from two 
perspectives: the present, at which time no new land uses are permitted, 
and upon amendment or replacement of the 2010 Overlay, by which action · 
the newly permitted land use may be allowed. 

E. Finding .of Fact 92 is modified to read: 

However, the FLUM amendment ultimately expands upon the potential 
lands uses for the subject property;' upon amendment or replacement of the 
2010 Overlay, the Plan Amendments permit a density of 1 :1 as Rur~l and . 
6: 1 as a Planned Development District Option within Rural. 

F. Finding of Fact 115 is rejected. 

G. Finding of Fact 123 is modified to reacl.: 

123. On the other hand, the Plan Amendments would introduce 
residential uses that would not require public expenditures for those 

· public facilities that are capable of being provided by dev~lopers. To 
the contrary~ the Plan Amendments might result in development that·· .. 
would generate excess rev~nues with V·lhich.Lee County could attempt 
to offset the ongoing e:osts ofhi3torie urban sprawl in a:rcas such as Lehigh 
-Aeres. And, given· the fact that the effect of the 2010 Overlay limits this 
consideration of the FLUM amendment to buildout, there is no question 
of premature development or an absence of phasing .. 

. . . . 
H. The reference in Conclusion of Law 155 to Section 163 .3199, Florida Statutes, is 

changed to Section 163.31_91,"Florida Statutes. 
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2. · The Department of Community Affairs accepts the Recommendation of the ALJ 

that the Pl.an Amendments are "in compliance" if a remedial amendment is adopted, "which 

prohibits any density increase for the subject prope_rty over the 1: 1 density allowed under Rural 

without regard to the Planned Development District." 

3. ·:Sirice the County already has implemented the remedial action recommended by 

the ALJ, it is wmecessary to find the Plan Amendments not "in compliance." 

4. Ther~fore, the Department issues this final order finding the Plan Amendments 

: , i "in compliance:'' · 
! . i 

' . ! 

(·· : 
.:, , ! 
.•· .. , ' 

ANY PARTY TO THIS ORDER HAS THE RIGHT TO SEEK JUDICIAL REVIEW OF THE 
ORDER PURSUANT TO SECTION 120.68, FLORJDA STATUTES, BY THE FILING OF A · . 
NOTICE OF APPEAL PURSUANT TO RULE 9.110, FLOR.IDA RULES ·oF APPELLATE 

. PROCEDURE WITH THE AGENCY CLERK, 2555 SHUMARD OAK BOULEVARD, · 
TALLAHASSEE, FLORIDA 32399-7100, AND BY FILING A COPY OF THE NOTICE OF . 
APPEAL, ACCOMPANIED BY THE APPLICABLE FILING FEES, WITH THE 
APPROPRIATE DISTRICT COURT OF APPEAL. NOTICE OF APPEAL MUST BE FILED 
WITHIN 30 DAYS OF THE DAY THIS ORDER IS FILED WITH THE AGENCY CLERK. 
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Teresa Tinker 
Kenneth G. Oertel, Esq. 
Neale Montgomery, Esq. 
Timothy Jones, Esq·: 
Thomas W. Reese, Esq. 
Shaw P. Stiller, Esq. 

• 
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'STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

RESPONSIBLE GROWTH MANAGEMENT 
COALITION, INC., 

Petitioner, 

vs. ( .. 

DEPARTMENT ·oF COMMUNITY AFFAIRS 
and LEE COUNTY, 

) 
) 
) 
) 
) 
) 

. ) 

. ) . 
) 
) 

Respondents, - ) Case No. 92-6155GM 
) 

and 

NATIO~SBANK TRUST. COMPANY, 
Trustee; NT GARGIULO, INC.; 
J. KENT MANLEY; and .CORKSCREW 
GROWERS , . INC . , 

Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) ___________________ ) 

RECOMMENDED ORDER 

.Robert E~ ·Meale, Administrative Law Judge of the Division · 
... . . . 

of Administrative -Hearings, conducted the final_hearing in 

Fort Myers, Flo~ida, on April 14-16, 1~98. 

APPEARANCES 

For Petitioner: Thomas W. Reese 
Attorney 
2951 61st Avenue South 
Saint Petersburg, Florida 33712 

For Respondent Department of ~ommunitr Affairs: 

• 

Shaw P. Stiller 
-Assistant General Counsel 
Department of C9mmunity Affairs 
2555 Shumard Oak Boulevard 
Tallahassee, Florida 34108 

... . 



For Respondent Lee County: 

Timothy Jones 
Assistant County Attorney 
Lee County Attorney's Office 
Post Office Box 398 
Fort Myers, Florida 33902 · 

For Intervenors Nationsbank Trust Company; NT Gargiulo, 
Inc.; J. Kent Manley, Trustee; and Corkscrew Growers, 
Inc.: 

Kenneth G. Oertel 
.Oertel Hoffman 
Post oifice Box ~i10 
Tallahassee, Florida 32302-1110 . 

STATEMENT OF THE ISSUE 

The issue is whether Lee County comprehensive plan · 

Amendment's 91-14 and 97-17 are not in compliance _w_ith Section 

163.3184(1) (b), Florida Statutes, for the reasons set ·forth 'in 

the First Amended Petition. 

PRELIMINARY STATEMENT 

By Petition of the Depar~ment .of Community Affairs . dated . . •·, - ·•. . : .. . ' . 

September 30, 1992 .,· the Department .of _·C:ommunity -Affairs . 
• 0 • 0 M 0 

allege·d · that the .'plan amendments _- ad~pt~d __ by ,. Lee . . Count;:y in 
0# • ' • • • • • •• 

Ordinance Number 92-35 were not -i11 compliance f_o'r a v~:i;iety o~. 
. . 

reasons. . ~- .. -~ . -~- ···~ ..... . ~-

By ~otion for Leave to Intervene ·as P~titioner-in-. 

Intervention dated October 16, .1992, Responsible Growth 

· ManagPment Coalition, Inc. challenged the amendments 

challenged by the Department of Community Affairs, · on the same 

grounds ~s those · Esserted by-the ·Department of Communi~y 

Affairs, and challenged se·veral other .amendments, which it 

designated as Amendments 91-05, 91-12, 91-14, 91-21 1 91-26, 
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and 91-36. The motion states specific grounds for challenging 

each of these amendments. 

By Petition to Intervene dated November 2, 19.92, 

Intervenors requested leave to intervene·to defend the 

challenged amendments. 

By Mot:i,.on for Leave to Intervene as Petitioner-in

Intervention filed Nove~er 2, 19.92, Tesone Land Company 

requested leave to intervene to ·challenge c~rtain amendments. 
I 

In the ensuing four years, · other partie·s appeared and 

disappeared from the pleadings,· and related g:1'."owth-management 

litigation proceeded. By ·stipulation dated July 22, 1993, the· 

parties agreed to stay the proceedings for up ~o 17 months 

while Lee '. coun~_y prepa.-i:ed its _ev~luati~n and appraisal report. 

By Stipulation da~~d October 19, 1994, the parties, 

agreed that ·all ·i~sues.'regarding Amendments 91-0.5, 91-12, 

91-20~ 91-21, -91-24, and 91~36 were resolved in a separate 

growth-managemerit case; -~nd they as~ed the hearing office~ to 

· dismiss all chall~nges to these ame:i;idmen_ts. The Stipulation 
. . 

states that the only remaining . issues involve Amendments 91-14 
. 

and 91-26. By Order entered October 24, 19.94, the hearing 

offi~er ac~epted the Stipulation. 

The hearing officer reset the hearing for _early 1.995, 

but, at the request of I~.tervenors, · he later cancel le~ the 

hearing and abated the case to allow the par~ies more time to 

try to settle the remaining issues. 

By Compliance Agreement dated May 22, 1997, Intervenors, 

Lee . County, and the Department of Community Affairs, but not 
.. •.· 
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Petitioner, settled the remaining issues. Lee County later 

adopted additional plan . amendments in Amendment 97-17, as 

required by the settlement agreement. 

By Motion for Leave to File Amended Petition with 

Realigned Style of Case dated October 30, 1997, Petitioner 

requested leave, pursuant to Section 163 .3184 (16) (f) (1.-), 

Florida Statutes~ to fiie an amended petition t~ real~gn the 

parties and frame the remaining issues . . The administrative 

law judge g~anted the motiori. 

The First Amended Petition alleges that the subject 

·property consists · of three parcels owned by Intervenors. 

The First Amended Petition asserts that the land . . t~ the 

north of Intervenors' property is in Lee County, and the South 
. \ . . . 

Florida Wa.ter·· Manage·m~rit District proposes. to purchase _!=,his 

land f~;: .prese~at'ion purposes. - . The First ·Amended· Pt?.tit_ion . . . . . . ~ . . . 

allege~ ~hat ~his.land ~o~~ists ·6f ·fo~ested ~etiands ~ 

desig~-~~~a. ·' as· D~nsit.y ReductioniGrbundwater Resource wi~h . a . 

·maximum densi_ty of one unit p_er: ten acres, ·. whic;:h . Le~.· Cot.?,nt~ 

raised, · ii/ t994 :;- to oi:ie \.uiit .· per five acres .... ·. 

The First Amended Petition asserts that the land . to the 

east of Intervenors' pr~perty· is ·in Collier County~ and .the 
; . 

South Florida Water !·~anagement District proposes to purchase 

this land for preservation purposes. · To the east .of this 

land, allegedly, is the· western boundary of the Corkscrew 

Swamp Sanctuary. The .First Ameµded Petition .alleges tha,t the 

Collier County comprehensive plan designates the _square-mile 

parcel between· the Intervenors' property and the Corkscrew 
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Swamp Sanctuary as Agricultural/Rural with an overlay of Areas 

of Environmental Concern due to presence of wetlands, wet 

prairies, and low pinelands. The First Amended Petition 

alleges that the Collier County plan allows a maximum density 

on the square-mile parcel of one .unit per ·five a 7res .. 

. The Firs·t Amended . Petition alleges that the land to the 

south of Intervenors' property is in Collier County, and the 

South Florida Water .Management District proposes to purchase 

this land for preservation purposes. Collier County's plan 

allegedly designates this area as Agricultural/Resource with 

an overlay of Are·as . of Environmental Concern due to the 

presence of wetlands . . 
. , -

The First Amended Petition alleges that the land to the 

west of Intervenors' property is in ·Lee · county. The First 

Amended Petition alleges that a one-mile wide strip of land to 

the west is designated as . Outlying -Suburban wi.th · a maximum 

density of three units per acre. 

The First Amended Petition alleges that tne .three 

sections owned by Intervenors provid~ p~ime habitat for the 

Florida panther and, while flooded for agricultural purposes, 

feeding habitat for different bird species. 

The First Amended Petition alleges that Lee County raised 

the density for the three sections on August 7, 1992 ,· from 190 

units to 1900 unit~, but restrictions contained in the 2010 

Overlay prevent the construction of residences until 2010. 

The First Amended Petition alleges that, after 2010, the Lee 

• 
5 



Co~nty plan grossly over-allocates density for the subject 

property. 

The First Amended Petition notes that the Department of 

Community Affairs entered into a Compliance Agreement allowing 

a density of one unit per acre if Lee County amended the plan 

to impose certain restrictions--primarily open space and 

bu_ffer requiretl'\ents--on the development of land within the 

three sections in dispute. 

The First Amended Petition alleges that the amendments 

adopted pursuant to the Compliance Agreement did not resolve 

the issues initially raised by the D~partment of Community 

Affairs: lack of data and analysis ~upporting the need for 
. . 

additional residen.tial capac_ity, la.ck of data. ar;d analysls · 

concerning the suitabil:i.ty · pf .. the la.nd . for · residential 
. . . .: . . 

development, urban sprawl, lack of ~~~a·and ~nalysis 

coricerriing clustered ·development . on :Sec;:tion 3 (the western'!Uost. 
. . . .: . . . . . .. . . . . . ;: ~ .. : 

of the ·th'f~e sections),· ·and.adv.~rse. ·impac~_s _ on wi'ldlife 

· habi'tat . 

. Addre~sitig Af'11eJ!ldments.· :9l.-:-J.4 :apd _97-:-,17, the First Amended 

Petition ·alleges spe?ifically: 

· 1 . . The amendments are not supported by 
data and ·analysis, in violation of 
Sections 163.3177(8) and 163.3177(10) {e), 
F~.orida Statutes, and Rules 9J-5.005{2) 
and . 9J-5. 006 (2) (c) ;· Florida Administrative 
Code. · 

, 

2. The amendments fail to discourage 
urban sprawl, in .violation ·o£ Rule 
9J-5. 006 (5), Florida Administrative Code. 

3. The amendments are not supported by 
data and analysis concerning the 
suitability of land for residential 
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development, in violation of Rule 
9J-5.006(2) (b), Florida Admini~trative 
Code. 

4. The amendments are internally 
inconsistent with Lee County plan 
Objectives 2.1, 2.2, 77.3, 77.4, and 
77.11, and Policies 5.1.2, 77.2.10, and 
77.4.4. 

5. The amendments are inconsistent with 
~tate Plan provision~ at Sections .· 
18 7 . 2 0 1 ( 1 0) (a) , ( b) ( 3 ) , and ( b) ( 7) ; 
187 .201 (12) (b) (l) and (b) (6); 
187.201(16) (a); 187.201'(20) (b) (12); and.. 
187 .201 (22) (b) (3) -. . . 

The First Amended Petition concludes with requests that 

the Administrative Law Judge app_ly the preponderance-of-the

evidence standard ot proof to ·find that the challenged plan 

amendments are not in ,compliance. 

·By Response to Motion to Amend Petition dated November 7, · 

19.97, Intervenors requested . an order d~term:i:ning that the : 

First Amended Petition seeks to ·raise time-barred claims .. and 

invites the appl_ication of a standard of prq~f ·in derogation 

of th~ p~ovisions of Sections 163.3184 (9). 
' .. ~• ... ..... ~ .. 

· By Orde·~ entered April . 9,' .1998, the· administrati-;e law 

judge ruled that the Petitioner's claims. were not untime°ly, 

but that tpe proper standard of proof is evidence to the 

exclusion. of fair debat~, not _a preponderance of the evidence. 

At the hearing, P~titioner called four witnesses and. 

offered into evidence nine exhibits. Lee Cou:1ty called no 

witnesses and offered into evidence no exhibits. The 

Department of Community Affairs called one witness and offered 

into evidence one exhibit. Intervenors called eight witnesses 

and offered into evidence 18 exhibits. The parties jointly 
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offered into evidence six exhibits, and the administrative law 

judge admitted into ev1dence one additional exh'ibit, which is 

the Collier County comprehensive plan. All exhibits were 

admitted. 

Each of the parties filed a proposed recommended order, 

except Lee County adopted Intervenors' proposed recommended 

order. The .court .repo~ter filed the transcript on June 15, 
. . . . . . . . . 

1998. 

FINDINGS OF FACT 

I. Background 

1. Petitioner is a not-for-profit Florida ·corporation 

with mem.berf:l res_;i.din?. _and owni~g pro~erty in Lee County. · 

Petitioner conducts business operations and education·a1 

progra~s .~n -Le.e .County - as part of it;s t;:'~stomary ·activities.·· 
"": . . •, ~ . . ... . . . 

. · ··· . .. ... 
Petit~oner .tim~ly.su~mitted objectioris to both ~mehdme~ts that 

._ . . . . . . . . . . . . . . . . . . . .. ~- . ,' . 
. . ·• .. . 

are the. subject .of this case. . . . 

• • • • ' .. ··. : • • ·.·.: .. .. ·1 : ' -.- •• . .. • • • 

. · 2. _: :· Lee County. is . _located in Southwest Florida: .. It 
. . .. . . . 

borders the Gulf of Mexico on the .west, ·charloi:°t~ Courit:.y dn· 

the north, · .. Hendry .and Collier counties 0~ _th~ ·.~)~st, and . . . :··· . 

Collier County on the sou½h. Fort Myers is the principal city 

of Lee County. 

3 . . Lee County contains three municipalitie~ beiides Fort 
. . 

Myers .: Cape Co~al, Sanibel, and Fort · Myers Beach. The 

Caloosahatchee River,. which serves as the western portion of 

the waterway connecting the Atlantic Ocean and the Gulf of 

Mexico, runs through the northern porti?n of Lee County. 
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~. Cape Coral occupies the land to the north and west of 

the lower reaches of the river, and Fort Myers occupies the 

land to the south and eas~ of the r iver a short distance 

upstream from Cape Coral. Sanibel is situated on th~ eastern 

part of a ?arrier island lying immedi~tely opposite the mouth 

. of the river . Fort Myers B~ach is located on another barrier 

island a short·distan~e southeast of the mouth of the 

Caloosahatchee River. This barrier island ·is seaw~rd of the 

Estero Bay State Preserve and, farther south, the northern 

half of Esterd Bay. 

5. The Caloosahatchee River and ali of the 

municipalities are in the _northern and central parts of Lee 

County . · The subject property is in the Bonita Springs area, 

which is in the southernmost part 9f L~e C?~nty. Located in 

..... , the southeast corner cif Lee County, the s~bj ect _property abuts 

Collier County, ori its south and east side, along half of.the 

property's eight-mile perimeter. 

6 . .. The gro~_th rate . of t~e Bonita . Springs area approaches 

double the growth rate of Lee .County in ge~eral. Residenti ~f · 

the Bonita Springs area have a well-defined sense of 

comm.unity, and · the Lee County comprehensive plan (Plan) 

predicts that Bonita Springs will incorporate by 2010. 

7. · As much as 75 percent of the recent residential 

!_j development in the Bonita Springs area consis·ts of second 

homes for seasonal residents whp do not ~eside in the area 

during the hotter part of .the year. This development consists 
largely of expensive-to-moderately expensive homes served.by 
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private utilities. Many of these residents are retired or 

employed elsewhere; many of them are 11 empty-nesters. 11 

Although the record lacks a basi~ for definitive factual 

finding on this point, Lee County and Intervenors have reason 

to contend that these residents contribute more in tax 

revenues ~han they consume in the cost of government services . · 

8.. Two north- south roads are prominent in Lee County :_ 
. ,: 

U.S. Route 41, which _p~rallels the coast and runs ·through For~ 

Myers, and Inter$tate 75, which parallels U.S. Route 41 to the 

east. Most of the major east-west roads in Lee County, 

in~luding_State Road 82, are north of the Bonita Springs ~rea. 

The major east-west road :1-n ' the Bonita Springs area is Bonita 

Beach Road, which runs frori( th~ beach_ at . the southern end of 
. . -· 

Estero Bay . east across~U .. S . . R.out;:e 4i; · old u . s·.·-1foute .4J. (whi~h 
. . . ., . • ' . ... ' . . ' 'i : . . . . . 

is only six miles · long arid runs_ between U ~S. Route . 41 and 

-· ... · .. .. ... · :··· .. ' · 

9 . A~·:·ag~it~ : B~ach Rci~a, -fhe di'stance betweem ,u .. s~ 
Route 41 and Interstate 75 is i.~~ -~il~s ... . Boriit~ Beach Road 

' • ' 
. ·:·.... ., 

.is paved to a point .. one. ·mil~ west · of the. ,northw.est qorner of . - . . . . . . . . . 

the subject prop~rty. ,, At "this ·point' "tJ::ie road continues I • 

unpaved, along the north.boundary of the ·subject property to a 

point at or near its no'rtheast corner, where the unpaved road 

ends. 

10. The area along Bon~ta · Bridge Road between U.S. Route 

4~ and Old tr.s. Route 41 ricinstitutes the central business 

district for th~ Bonita Sp.rings · area~ This district features 

commercial and residential uses. 
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11. Limited ·commercial uses exist at the intersection of 

Bonita Beach Road and Interstate 75. These include a Publix 

food · store at the southeast corner of this intersection, which 

is planned to receive additional commercial development. 

12. The subject property qonsists o~ three separate_ 

parcels: Sections 1, 2, an~ 3 of-Township -48 South, Range 26 

East, Lee County. Section 1 is ·the easternmost of these 

parcels. Different persons own Sections 1 and 3. The _owner 

of Section 1 owns half of Section 2; a ~hird person or group 

of persons owns the other half of Section 2. · cumulatively, · 

however, Interveriors represent all of·the owners of the _three 

sections, and Intervenors timely submitted comments to both 

amendments that ·are the· sul:iject of this case. 

13. The three sections form .a .rectangle measuring three 

miles east-west by one mile .north-south·. •. Land to the north 
. . .. . . 

and east is generally undeveloped, and land uses in these 

areas are generally .preservation, a~though there is some 

agricul"fural · and minor . residential _to the_ nor.th. Land uses to 

the west are urban or . urbanizing. 

14. Land uses to the south are preservation for one 

mile. Farther south, land uses are urbanizing, although the 

land uses for some of these parcels ·are or likely will be 

subject to litigation. Some of these parcels be·ar · Collier 

County designations of Agricultural with overlays of Areas of 

Environmental Co~cern, and some of these parcels are subject 

to long-standing development approvals . 
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15. As amended through October 1997, the Collier .County 

Future Land Use Map designates the .la11.d surrounding the 

subject property to the south and eas~ as Agricultural/Rural 

Mixed Use District. The land immediately south of Section 3 

bears this designation without ·any overlay. The land south of 

Sections 1 and 2 and the land east of Section 1 bear this 

designation, but with an overlay _9f Areas of Environmental 

Concern. Also, approximately one section of land ~pposite the 

northeast corner and one . section of land _oppo_site the 

southeast corner of Section 1 are designated Conservation with 

an overlay of Areas of E.rivironmental Concern. The. -northeast 

corner of the Col~ie~ .County urb.an boundary lies .oppo_site the 
. . . . 

southwest corner of Section 3~ 

16. Collier Coiip½y Future •Land -use Desig11.at;:i..on . 

Description Sect~ori II ·describes· the Agricultural/Rural-~_Mixed 

Use Di~·t.ric't d~sig~atio~ ~:s· limited to'. a . gro~s ·.d~_nsity of 1: S. 
' . . . 

(Al.l dens.ities iri .this ·re~ommeiided order · are .:e_xpre_ssed in a 

ratio with the numb~rof ·dwelling -units precedi,n,g _. th;e number 

o~ acres; · thus, this den.sit,y · i .!]. -.this cc:se is on~ . 9-\>iel,.l_ii:ig . unit · 

per five acres. All densities are -expr~ssed as maximum 

allowable densities.) 

17. To the northeast of the subject property, 

approximately 17 square miles -of Collier County comprise the 

Corkscrew Swamp Sanctuary. Start-ing c1.bout . one mile north of 

the subject property, t _he Flint -Pen Strand portion of the 

Corkscrew -Regionai -Ecosystem Watershed (CREW} occupies over 20 

square m:Lles of Lee County in an area south of Corkscrew Road 
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and east of Interstate 75. Existing agricultural uses extend 

easterly from Interstate 75 to the west border of the 

Corkscrew Swamp Sanctuary in Collier County; these 

agricultural lands separate this CREW area from the subject 

property. 

18~ There are some urb~nized uses in the vicinity of 

Corkscrew Road. The major development is ·the :re·cen:tly 

constructed Florida Gulf Coast -University, which is about ten 
' -

miles north of the subject property and just eas½ ·of 

Interstate 75. About three miles north of the . new -university 

is the Southwest Florida Region.al Airport, which is also just 

east of · Interstate 75 .. A couple .of miles north of "the airport. 

is the westernmost extent of Lehigh ·Acres. 

19. Far from built out, ·Lehigh Acres is a massive, . . 

predominantly residential.deveiopme~t in unincorporated Lee 

County comprising over 90 square miles. Lehigh Acres' densi_ty 

designations could -accornmodal::e the entire popula_tion growth 

for· Lee County . tlp::-ough _2020 . · ';rhese designati~ns are driven by 

land use approvals or at least pla·tting~ that _predate _ the 

comprehensive planning required by Chapter 163; Part II, 

Florida Statutes. 

20. The land immediately north of -the subject property 

contains scattered trailers used for hunting or residential 

purposes~ · The Plan designate_s th_is land as Wetlands arid 

Density Reduction/Groundwater Resource, ·which bear respective 

densities of 1:20 and 1:10. Although this land is largely 
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undeveloped, its fragmented ownership impedes its assembly for 

residential, preservation, or other purpo~es. 

21. In contrast to the land uses predominating to the 

north, east, and immediate south, the land uses to the west 

are urbanized and urbanizing. The west boundary of the 

subject property is 8.5 miles from the Gulf of Mexico. 

22. ~eve;-al Developments of Regional Impact (DRI) or· 

other large-scale developments occupy or will occupy the· 2.5 
. . 

miles separating the· western boundary of .the E;iubjeqt pr_operty 

from Interstate 75. Two DRis have been approved at 3:1 to 

4:1, but have not been construbted yet. -The qeveloper of one 

of these projects is _reguired to donate the land .for a fire 

st"ation, which wil,l probably·- be within one-half mile of- the 

subject property. The .-Plan 'designates the land . immedia.tely to 
. . . : ·· '. · .;· . . . :. . 

the west ·of the ··subje·ct property .as Outlying ~~burban wit_h a 

den~ity "·of 3; i "'-~ .:'although this'.:"land is ,;presently . devoted to . ' . ' . . ·: . ~ . ~.:•·. :- \ 

., :: ~ :: · .. 
. . . 

23. 
. ... . . . 

Urbaniz~d uses'with vested densities .of up to 4:1 · 
,·· 

thus extend . ·to tpe Je·st ·bou11dary of . the subject property, 
.. ' .·· :' . . ·•.· .. . . . • 

· which, prior· ·to the · subject · plan .amendn:ents; · had __ a density of 

no more . than 1: io. This ·case involves the . s1:,1Jtability of 

replacing not only this relatively .low density, but also 

existing intensive agricultural u~es, as d~scribed below, with 

densities of 1:1· and 6:1 on the subject property, which 

extends as a ·peninsula to the east into preserva~ion lanq, 

although the land use status of -the land beyond one mi~e so~th 

in Collier _County is somewhat uncertain. The subject property 
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is subject to considerable development pressure due to its • 

status as the largest remaining parcel that is available for 

residential development east of Interstate 75 in the Bonita 

Springs area:. 

24. In general, the subject property is. well situated 

for the_ extension of potable wa.ter and sanitary sewer services 

along Bonita Beach Road. The property is located near 

treatment facilities to the west .. 

25. The subject property -itself remained largely 

undisturbed until the 1970s when each .section was cleared for 

agricultural • purposes. ··Prior . to their deve;t.opment, the three 

sections were · forested wetlc1;nd_s with interspersed. uplands . . . A 

major slough ·crbssed s ,ections 1 and 2, rec;eiving water from 

what is now the Corkscrew. Swamp Sanctuary to ~he northeast and 

passing it: to the southwest into ·the Cocohatchee River ·and 

eventually Wiggins :Pass. 

26. Following-agricultural development of ~he three 

sections, the only. _remai_ning , wetlands _consist of. about 275 
• • • I o 

~cres straddiing the ·southern portions ot Sections 1 ahd_ 2. 

Agricultural development included the construction .of dikes 
. . 

running the perimeter of the subject prope_rty. These dikes 

range from five to seven feet high .a·nd twenty-fiv:e to thirty 

feet wide. A 41-acre retention pond occupies the northwest 

corner of Section 2~ 

27. The three sections have been used for the production 

of tomatoes for at least the last ten years. The owners of 
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the parcels have the necessary environmental ~esource permit:-s 

for the pres~nt agricultural operations . 

28. Tomato farming on the subject property is a highly 

intensive agricultural activity that involves the addition of 

fertilizer and pesticides and alteration of historic ~urface 

water flows and groundwater levels. To grow tomatoes on the 

subject . property, . the farmer digs ditches about 75 feet apart . . . . . . . . 

in the freshly.turned sandy soil, adds fertilizer,.an~ applies · 

~ong sheets of plas~ic. To sterilize tpe soil, . the_ farmer 

·pumps methyl _bromide under the plastic . . From mid-August to 

mid-January, the farmer plants the tomatoes about two feet 

apart in long rows; harves.ting takes place from mid- No_ve.~er · 

through. Apri.l. . Year~ · of fa:rrning have reduced the historic_ 

~~ganic conten·t~ . -~f tl.i,~ · soils on · the· subject prop¢r_ty_~- . _. .. 

29 ~ 
. ·: ··.·: .: . . ·. .• . . . . . . . 
During the planting, ·which includes part . -of _the • wet 

. . . ·. . . 

season, the't°arme; must'rnaint'~in a · constant .water table a .few . . . . . . . . . . . . . ., ~ ·. 

inches from the root zone . D~ring .the wet mont~s, ~h~ _~;~~mer 

mainta~ns the distant€ betwee~ the water .table and . th~ r6ot 

.zone _by pumpi~g · groundwater . into .. the. dit_ches, · w_hich lead . to . . . ·. ' 

drainage outfalls . o~f the property' . .. Thr_ee ·of the. ·_present 
. . 

drainage outfalls from the subject property are designed -~nd 

permitted to release a total of three million gallons~per hour 

of runoff from the ·subject property.· Over 10 wells ~n the 

subject property penetrate mostly the water table· aquifer, 

which in Lee County is anywhere from ground surface to 40 feet 

below ground, but also the Lower Tamiami Aquifer, which in Lee 

County is between 65 to 150 feet below ground. 
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·30_ ·As a result of this intensive agricultural activity, 

the habitat value of the three sections borders on 

nonexistent. Wading birds may take a~vantage of the land 

during the several weeks between early May and mid-July that . . 
the land may lie flooded, .but, at most, the alte~ed land 

serves as i~~idental habitat. Nothing in the rec~rd supports 

the inference that, when flooded, .the land serves as c·ritical 

habitat for wading birds . . Nor is the altered land of much use 

to migratory.birds, which do not return ~o the area until 

September.· 

31. Important sources of data and analysis includ·e a 

report of the Florida Game and Fresh Water Fish Commission 

entitled, Closing the Gaps in Florida's Wildlife Habitat 
~ 

Conservation System (1994) ·(closing the Gaps) and a 

publication of .the u. s .. Fish · and Wildlife .Serviqe, National 

Park Service, Florida Game and Fresh. Water Fish Commission, 

and Department_ of Environment Protection entitled, F
0

lorida 
. . 

Panther: Habitat Protection Plan·-~outh Florida Poptil~tion 

(November 1993) (Panther Habitat Protection Plan). 

32. Closing the Gaps identifies Sout·hwest Florida as 

11 the most important region in Florida" for "maintaining 

several wide-ranging spec_ies that rilak~ ·up an important 

component of wildlife diversity in Florida . 11 Closing 

the Gaps, p. 1.73. For this report, Southwest Florida 

comprises Sarasota, Charlotte, Lee, Collier, Hardee, ·and 

Glades counties. However, the ~ubject property hosts only 3-4 

"focal ·species, 11 although the subject property is surrounded 
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to the north, east, and south by land hosting more than 7 

11 focal species." 

33. Closing the Gaps breaks down Southwest Florida into 

several areas. The area containing the· subject property is 

"one of the more important wildlife are~~ remaining in 

Florida." Closing the Gaps, p. 174. 

34. Closing the Gaps identifies "Strategic Habit~t 
•,. . ·. . . 

Conservation Areas 11 as lands "needed .to meet minimum 

conservation goals" for, a~ong othe'r things, · 30 species of 

wildlife "inadequately protected by the current system of 

conservation lands." Closing the Gaps, p. 1. The report 

adds: "These lands are es_sential to providing some of [the] 

state 1 s rare~t .: anima~s,._ plants; and ~atural comm"Linities with 
. . . . 

the land bas_e .. ·~~c-~,~~~fY.' ·Eo · sus.ta.in · popu'iations·. into· the . :: , 
. - . . . . -

·future." 
" 

Preserving ail of "these· ·,strategic ·· Habitat ·.:. · . . . · ... .. .. .. · . --~ 
•· .. , 

• ,• ,. 

Conserva~ion Areas would acid ·_4. 82 million acr_es. :to the · ~ .·95 .. ·: . 
.. .. .. 

million · acres alr~ady .p.rese·rved ··i _n · 'Florida. ,.'.· ·; ·;·_ -: ·~. 
' .. --- . :' . ·. : : . . . ~ 

35. Closing the Gaps. rec6gn~z-es that · public entities. 

lack th~ f~~d~ ·t~':'pui~has~ ali of ._.:_the ·. Strategic . Habitat ···: .. ~ ,':•'-:- . . 

Conservation Areas. Notin.'g thci.t. some ·of ::thes·e lands are in .. 

nonintens.i ve agricU:1 t~ra.".L use·s, such as s·il vic.ulture and .. 

native rangel~nd; the repo~t - notes that ·governm~ntal ·entities 

should encourage private landowner~ to .assist in habitat 

preservation through sound wildlife management· practices, tax 

incentives, conservation easements,. and cooperative 

agreements. 
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36. Closing the Gaps identifies the subject property as 

occupying a strategic habitat area for the American swallow

tailed kite, Florida black bear (only the easternmost extent 

of the subject property), the Florida panther (only the 

easternmost extent of the subject property), and possibly the 

limpkin (if _any part of the subject property, only it~ 

northeasternmost extent). 

37. The Panther Habitat Protecti0n Plan recognizes that 

11 [h] ardw·ood hammocks and pine flatwoods" ·are "the most 

preferred of all panth~r habitats. 11 Panther Habitat 

Protection Plan, page 6. According to the Panther Habitat 

Protection Plan, there are 30-50 adult panthers . in the South 
. . . 

Florida population, and-- a self-sustaining population requires 

at least 50 adults. 

38. Acco.rding . to the Panth~r ·Habitat 'Protection .'Plan, . 

Lee County is one of four Florida counties-· the others being 

' Collier, · Dade, and Hendcy~--ho~ting a d~cumerited, reproducing 

·•·· , . ' 

. . 
p~nther popµlatio~~ ·The privately ~eid lands in the-northern 

. ·,: ' 

half of the panthe·r Is South ._.F'iorida range provide th~ most 

suitable habitat in terms· of forests and soil alkalinity. The 

plan also stresses the importance of priva~ely held land to 

the survival of the Florida panther; . only four panthers range 

exclusively on publicly owned land, and 14 panther spend more 

than half of their time on private~y owned land. 

39. The Panther Habitat Protection Plan suggests that 

South Florida may be nearing its carrying capacity for 

panthers, so that further habitat loss means ·further ·panther 
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loss. The Panther Habitat Protection Plan cites urban and 

agricultural development as two major threats to panther 

habitat. 

40. As for row crops, the Panther Habitat Protection 

Plan states: 

Land cleared for row crops generally lacks 
adequate cover to support panther use. 
However, pantqers will .use forested 
strands . . .. · running through open fielqs, 
and have been documented crossing · 
vegetable fields under cover of darkness. 
. . . ;t:..,and put into vegetable produc_tion 
may not impact panther survival if 
designed properly as part ·of a .habitat 
niosaic. 

Panth~r Habitat Protection Plan,. pa~e 18. 

41~ The Panther Habitat Protection ·Plan offers little in . . : 

the -way of de.t:ails as : _to the 'prop~r. sca•ling ~f an . ~g~icultural 
" . . . . . ' •. .. . . ,. . 

, ', •, . ' . ,_ . . 
mosaic. For citrus, 'the report suggest·s a "mosaic rather . th~n · · 

uninterruptE?_g. .,miles of grove. monocultures. II' . Panther Habitat 
0 o - 0 • 0 0 • • • ', • : ,,• 0 • • •, .. 0 • 0 0 ~ - , ; < • • 0 • 0 • • 0 0 • 0 " 0 'M • • • . • o, ' • 

Protection . Plan, :page ~7. 

42. The ~anther Habitat Protection Plan ~den~ifies 

suitable Florida pant_her habitat. · Priority 1 _h~bitat is 
. . . . . ·-: 

11 1"ands t:I_lOSt fr~quently used by : the ·pa~ther ~nd/or ·1ands o·f 

high quali~y native habitat II .Panther Habit.at 

Protection Plan, p. 34. l?rio:tity 2 habit.at is "lands less 

frequently used by the panther and/or lands of 1( :er quality 

native habitat interspersed with "intensive agriculture .. · . , " 

which "serve as buffer .zones to urban development and other 

farms of undes.irable encroachment . . II . Id. 

43 . . The Panther Habitat Protection Plan ideniifies the 

subject property as Pr~ori.ty 2 habitat. Id. The plan 
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identifies the land north, south, and east of the subject 

property as Prior~ty 1 habitat. The subject propert·y occupies 

the westernmost extent of the largest contiguous panther 

habitat, which runs east through a corridor to the largest 

block of habitat, which is in central Hardee County southwest 

of Lake Okeechobee. The same corridor also connects a large 

b~ock of Priority 1 habitat farther south in central Collier ·. 

County. 

44. In a draft article, "The Florida ·Panther in Modern 

Mythology," Professor David S. Maehr notes that the quality of 
. . 

Florida .panther habitat in South Florida declines from the 

northwest to .the southeast. Agreeing that an important 

feature of panther 1?,abitat is forest cover, Professor Maehr 

reports that Florida p~nthers avoid u~forested landscapes such . 

as the Everglades... Professor Maepr reasons that ongoing 

efforts 'to restore .the historic ·hydroperiod in the southern 

;' ' part of the panther'.s range •in South . Florid~ may ·reduce the 

attractiv'eness of this ·grassland-dominated ecosystem as 
,' ., . . . . ' . . . .• .. - . ... . .· ' . . . · .. 

·panth~r habitat .. 

45. . Professor Maehr recognizes that'" the Florida pant.her 

needs more habi~at,. but suggests that the. amount ·of good 

quality habitat . could be tripled by. -restoring a landscape 

linkage across the dredged Caloodahatch~e Ri~er. This ·dredged 

barrier, which has existed for about 100 years, is a 

substantial, although probably not absolute, barrier to 

panther dispersal to prime panther habitat to ·the north . 

• 21 



46. Closing the Gaps, the Panther Habitat Protection 

Plan, and other evidence in the record present a clear picture 

of the subject property in terms of its habitat value. Prior 

to its conversion to intensive agricultural uses, . the subject 

property provided excellent habitat for a variety of species, 

probably including the panther. Upon conversion of the land 

· .· to intensive agriculture, its µitural habitat value has .been 

almost entirely eliminated, despite its proximity to 

undisturbed areas to the north, south, and east. 

47. The subject property is not presently within an area 

of relatively high recharge to any aquifer. The . subject 

property is the site of artificial discharge when agricultural 

operations demand re.duction in the lev~l of the water ·table. 

The ~ubj e'ct property,, is ~ot ;th~ "site ~f an:y . recharge when ·. 
. . . . .. .. :: -· . .. . . . . -, . . . . 

· agricultur~\ operations ai'1m/ \:he 'subject' .·prop"e~ty to remain 

flooded .. . ... , . 

discharge/recharge characteristics· of th~·.:subjecf: ·p~oper~y . . 

much bf the time, . th~ reco;ai _.d:~e-~ na''t pe'rmit ·a.· finding that, 
.. . -. -· . 

if. the · agricultural.· oper~ti.on~ c~a:s~·a_,. the· area would be : .· . 

chcl,racterized as an area of relatively high natu·ral .·aquifer · 

recharge. 

II. Challenged ~Jan Amendments 

48. Lee County adopted Plan ·Amendment 91-14 on August 7, 

1992. This amendment changed the .designation of the subject 

property on the Future Land Use · Map (FLUM) from Density· .. 

Reduction/Groundwater Resource to Rural, which allows a 
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consistent with the following conditions, 
but need not implement them until 
aoplication is made for a development _ 
order that would authorize physical, on
the - ground development on the Property. 

a. The Property, or any part of it, 
shall only be developed as a Planned 
Development, as defi~ed bv Chapter XIV ·of 
the Lee County Comprehensive Plan at page 
XIV-6. Should development occur in a 
series of increments by different . 
developers, each development must receive 
planned development approval. Residential 
development shall be clustered in order to 
maximize opportunities to provide open 
spaces and natural areas. A maximum of · 
five acres of the p[sic]roperty shall be 
reserved for commercial uses of the t·~ 
which serve neighborhood needs. 
Commercial development mav be aggregated 
on any portion of the Property. 
Clustering .shall be achieved by requiring 
homesites to be platted or designed in 
contiguous groups, adjacent to open 
spaces. Clustering of residential 
development shall also be achieved by 
limiting the' areas on the Property 
available for residential homesites in the 
following fashion. 

(i). Residential developm~~t. 
Single and/or multiple family homesite 
acreage may account for no more than 45% 
of the gross area of the Property . . 
Homesite acreage includes the entire site 
for all single family houses, multi-family 
dwellings, and any other residential .. 
structure, including the house or building 
pad, the yard, and any driveway, parking . :· 
areas, landscaped areas, and the like upon . 
the homesite. 

· 5As;:.. °f-~. 

L JM,7 ~.:;>~e.14 iz. 

~~;:,._ 

/46, '· ~ .. ~ 
:::-Z 6S 1:>e / ~ 7 ~ 

(2). Open spaces. These areas 
shall include preserved natural areas, 
buffers, lakes, parks, golf crursesi 
nature trails, retention areas, 
conservation areas, scenic resources, 
green belts, wetlands and associated areas 
and shall account for a minimum of 40% of 
the Property. Golf course fairways shall 
account ·for no more than fifty percent 

4o'/ f' C>/S ~ l~v"\.JU~'e.S. 

~/L>4~~'----

~~f' . c.~-w. '\JP~ 

X:)~~~ 

r:so I ~ ~~ 
(50%) of the open space of the subjebt 
property. 

(3). Non-residenti~l Development .. 
These areas shall include vehicular and 
pedestrian ways, commercial and 

24 . 
• 

- ~~ " 
C,·-it-f ~ 1 ~~ 



density of 1:1 and, under the circumstances described below, 

6: 1. '.l'his amendment is referred to as the ·FLUM Amendment. 

49. In October 19.92, DCA issued a Notice of Intent to 

Find Plan Amendment 91-14 not in compliance due to the impact 

of the redesignation on natural resources--e~pecially the 

panther and be·ar and ·their habitat - and the effect of the 

redesignation in encouraging urbcln .·sprawl. 

50. In May 1997, · after the .present litigation commenced, 

Lee County, DCA, and Intervenors entered into· a Compliance 

Ag_reement. As a result of this agreement, on August .· 26 , _ ~9.97, 

Lee· County adopted Plan Amendment 97-17, . which applies to the 

.three · Sections. This amendment _adds m.im_~_rous provisions to 
•: . 

the Rural designation, ·but only with res~ect _·t.o, _the :/subject 
·: , \ . ... . . ... ~ . ~ .: . 

property. With the amendments underlined!·. Poli~y· -:i.\'·4 .·J. now 

· provides: 
.. • . '.J . :· · 

,•,•,· 

The Rural areas are to remain . . . · · ·· > '· .. , -:.: 
predominantly rural-~that. is,· l~w de~s.ity·\ 
residential, _agriculturc1:l us~~,-::·and '. ,·· ··. ' · 
minimal pen-residential ·land·ti~~s -tha~ ·-are 
needed .t,o -serve the rural _ community.· : . · ··. 
These ai·eas are ·not _to be programmed. to .'~:::~
recei ve urban-type ca.pi tal imprcivem·en_ts ,· · · 
and they can anticipate a continued levei 
of public services below that of the urban 
areas. Maximum dens·ity in th_e Rural a:i::ea 
is one dwelling unit per acre (1 du/acre), 
except as may be· permitt~d- under the 
Planned Development Dist~ict ·option . 

. The property . consi~tihg 6f Sections 1, 2, 
and 3, Township 48 South, Range ·26 East · 
shall be developed only in accordance with· 
the following standards: 

1. The ·Property may be developed only in 
accordance with the following · conditions. 
Pre-development activities such as 
rezonings, zoning permits, certifications, 
special exceptions, and variances must be 
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institutional areas, club houses and 
associ~ted facilities, utility buildings, 
maintenance areas, tennis courts and 
associated non-residential uses and shall 
be a maximum of 15% of the Prooerty. 

b. All natural occurring wetlands, 
which have not been significantly 
degraded, Si'ie:.l l b2 c~.s :..a::1?.:. ::;d 2.s ureserve 
areas and shall be subject to a 
conservation easement similar to that' set 
forth in Section 704.66, Florida Statutes. 
Limited uses in preserve areas such as 
nature trails, bike paths, cart paths, 
boardwalks and the like shall be allowed 
when permitted by appropriate State~and 
Federal agencies. The use of wetland 
areas for water management, to the extent 
allowed by law, shall not be precluded. 
Wetland areas being used as water 
management areas on the Property may be 
relocated if(l) all approvals are obtained 
from appropriate State and Federal. 
agencies and (2) where the affected 
wetland functions are replaced on the 
Property. 

c. Where feasible, open space areas 
will be designed so as to provide 
connections between wetlands, preserve 
areas, and buffers on the Property. The 
design of these open space areas shall 
seek to provide areas which will be·· 
integrated with on-site and adjacent 
preserve properties so as to enhance· 
habitat for small mammals and wading 
birds. Golf courses, when constructed and 
maintairi~d in compliance with this .· 
paragraph shall be considered to be 
functional open space to the extent set 
forth above. 

d. The design of the functional open 
space area shall incorporate the following 
design features: · 

(1). A surface water management 
system that mimics the functions of the 
natural system, in accordance with 
Objection (sic] 39.2 of the Lee Plan; 

(2). For those areas that drain to 
the Imperial River Basin, a surface -water 
management system that is consistent with 
the Kehl Canal/Imperial River basin study 
prepared for the SFWMD [South Florida 
Water Management District], and adopted by 
the BOCC pursuant to Policy 38.3.2 of the 
Lee Plan; 
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(3). Uses including, but not 
limited to, picnic areas, trails, benches, 
boardwalks, golf courses, water management 
systems, biking/jogging/equestrian 
trails[,] vita courses, bird viewing 
blinds/tower and interpretative facilities 
shall be permitted within functional open 
areas; 

(4) . The ooen space areas shall be 
reolanted with vegetation after 
construction. Seventy five percent of the 
total number of required trees used in 
buffers, and landscaping must be 
indioenous, and fifty percent of the 
shrubs must be indigenous; 

(5). Plant material used for 
revegetation must conform to the standards 
for Florida Number 1, or better as given 
in Grades and Standards for Nursery Plants · 
1973, and Grades and Standards for Nursery 
Plants, Part II, Florida Department of 
Agriculture and Consumer Services 
Tallahassee; 

(6). Australian pine, cajeput, . 
Brazilian pepper, -downy rose myrtle, Cuban 
laurel, melaleuca, bishopwood, castor · : . · ... :· : · 
bean, commor'i' papaya, common snakeplant ,· ·· .·, .,. 
day j essamine, hunters robe, queens land ::::: · · 
umbrella tree, trailing wedelia may not ··be ' 
used as part of the revegetation of th~ ~~
p[sic]roperty after development . Any ·such ~ 
plants that exist on the site at ·the tim·e · . 
of the issuance of a development order: '-: ~· .: .... 
shall be removed; and · · ·. · ·= . 

(7) ~ The vegetation th~t surrourids·; ·: 
or is within the ooen space areas should ~ 
have the capacity to provide habitat for ·~ 
diversity of wildlife. . 

(e) Development shall provide a buffer 
to protect adjacent natural areas from the 
impacts of development . The purpose of 
the buffer is to protect adjacent natural 
resources from the activities and impacts 
of development ~n the Property. 

:· . . , 

'?,\ 
.. ·1 I 

;.d / 

' 

(1). All development shall 
incorporate buffers, as follows, in three 
zones: 

Zone 1 will be a minimum of lOO ' feet 
wide and will extend completely along ~11 
portions of the eastern and southern 
boundary of the property. These are the 
areas of the Property which are adjacent 
to the Collier County Line: The buffer 
will consist of selected native upland 

kP" t=-~. ~cs ,,~ 
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forest Plant sp~cie·s stit:h as south Florida 
slash pine, li[v]e oak, laurel oak, and 
saw palmetto. Selected species will be 
tolerant of drought conditions, and will 
not require fertilizers and pesticides to 
promote growth and survival. Exotic plant 
species will be controlled by the periodic 
aoolication of herbicides and mechanical 
removal . Wetland forest species will be . 
used in situations where wetland functions 
remain on the property and where soil and 
moisture conditions are suitable . 

Zone 1 will incorporate the exis.ting 
water management reservoirs which are 
located along the southern boundaries , of 
Sections 1 and 2. These reservoirs will · 
not require additional buffering. There 
will be no structures erected in Zone 1, 
however, passive recreation such as 
hiking, birdwatching, and nature-study 
will be permitted. Construction of lakes · 
in Zone 1 shall be allowed. Existing 
berms and ditches shall be allowed to . 
remain in Zone 1 . 

Zone 2 will be adjacent to Zone 1 
. and will encompass an area that is at ·. 
least 50 feet wide. This area will be ··. ·. 
free of lights and other structures such ·.· 
as fences, pools, ·and sheds .. The . 
permanent placement of generators, pump's, · . 
and other fixed motors will be prohibited > 
Homesites may extend into Zone 2, but no 
portion of the residence itself may extend. 
into this zone. If residential lots are · 
incorporated into this zone, those . _ . 
portions of 11 yard 11 acreage will be planted 
and maintained in a fashion similar to · 
that proposed for Buffer Zoner. Passiv~ 
recreation such· as hiking, jogging, 
biking, and walking will be allowed alon~ 
desighated trails and boardwalk system. 
Golf courses and lakes may extend into 
this zone, but may not incorporate lights . 
or structures other than drainage 
structures and cart paths. All golf ·. 
course acreage in Zone 2 will be free of 
lights and structures, and the use of golf 
carts will be nermitted. If water, sewer, 
or electrical lines are placed in Zone 2 
they shall be buried . 

Zone 3 will be parallel [to] Zone 2 
and will consist of residences and other 
infrastructure development in a 100-foot 
wide band . Exterior lighting in this zone 

• 27 

.. ~~ .,, 



may not project toward adjacent preserve 
land . · Measures such as directional 
lighting, reduced-height light supports,. 
and other light abatement technology will 
be used. 

The buffer zones shall not preclude 
gove1:nmental entities from constructing 
public road~,ys that are currently 
depicted on Lee County 2020 Traffic 
Circul~tion Plan Mao through these zones; 
as long as other State and Federal permits 
are obtained. 

f. The Property must be served with 
all necessary facilities and services at 
no expense to the County (including 
central water and sewer). Uniform 
Community Development Districts an[d] anv 
special taxing districts may be utilized 
to achieve this standard. The Property is 
presently within the Lee County Privately · 
Funded Infrastructure Overlay (PFIO) . . -
This Overlay requires that all development 
within these areas pay for the ··· 
construction and extension of public . 
services to all properties that seek to ·· . 
develop to a different land use. Should 
at the time ·when the Property begins t'b"' _,,_.. . 
develop, the . PFIO no longer applies to ~ 
this area, all development will still -~e :~ 
required to pay for its infrastructure ~·:/:'.;: .. _ 
costs. All development must comply· ~iith·.; ,·: · 
the Lee County Goncurrency Management :.:-,. ~.·:_··.·:·.· 
Plan. The owners of the -property and ,,\~'-;:_·:.· 
their successors in interest shall not•:_ .~::"·->· 
withdraw from or opt out of the PFio .. : _: 

g. Develooment must · be on central'·'·. 
water and sewer or the extension of su~h ·· ~ 
and other utilities must be planned · to·/.:.::·.· '. 
coincide with the development of the ·._. · 
Property. Bonita Beach Road improvements . 
must have been extended w[e]st ·to the ~ 
planned development, or its extension ·must 
be committed to occur in pace with the· 
planned development. 

h. The shorelines of any storrnwate·r 
management lakes shall be sinuous in·· 
configuratio~, and shall be sloped or .. 
bermed. The littoral zones around the . 
ponds shall be planted with native wetland 
herbaceous plants, and trees or shrubs can 
be included within the herbaceous plants~ 
At least four species shall be planted: 
The minimum required number of plants 
shall be one plant per linear foot of lake 
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shoreline as measured at the control 
elevation water level. The littoral shelf 
should provide a feeding area for water 
dependent avian species. 

i. The owners will emoloy management 
strategies in and around any golf course 
to address the potential for 
pesticide/chemical pollution of the 
groundwater and surface water receiving 
areas. The owners will comply with the 
goals of the Audubon Cooperative Sanctuary 
Program for Golf Courses. The management. 
practices will include: · 

(1) . The use of slow release . 
fertilizer and/or carefully managed . 
fertilizer applications which are timed to 
ensure maximum root uptake and minimal 
surface water runoff or leaching to the 
groundwater. . 

(2). The practice of intergraded 
pest management when seeking to control 
various pests, such as weeds, insects, and 
nematodes. The application of pesticides 
will involve only the purposeful and 
minimal application of pesticides, aimed 
only at identified targeted species. The · 
regular widespread application of broad · 
spectrum pesticides is not acceptable. 
The management program will minimize, to 
the extent possible, the use of 
pesticides, and will include the use of . 
USDA-SCS Soil Pesticide Interaction -Guide 
to select pesticides for- uses that have a 
minimum potential for leaching or loss due 
to runoff depending o[n] the site specific 
soil conditions. Applications of . 
pesticides within 25 feet of any CREW, or· 
other adjacent public preserve lands, is 
prohibited. 

(3). The coordination of the 
application of pesticides with the 
irrigation practices (the timing ·and 
application rates of irrigation water) to 
reduce runoff and the leaching of any 
applied pesticides and nutrients; 

(4). The utilization of a golf 
course manager who is licensed by the 
State to use restricted pesticides and who 
will perform the required management 
functions. The golf course manager will 
be resoonsible for ensuring that the golf 
course fertilizers are selected and 
aoplied to minimize fertilizer runoff into · 
the surface water and the leaching of 
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those same fertilizers into the 
groundwater; and 

(5). The storage, mixing and 
loading of fertilizer and pesticides will 
be designed to prevent/minimize the 
pollution of the natural environment . . 

j. In order to minimize the adverse 
imoacts that construction may have on · 
wildlife, natural environmental values, 
and water quality, the developer shall 
institute appropriate measures such as 
full compaction of any fill material 
placed around newly installed structures . 

k . Any future individual development:·.· 
on the Property will be subject to 
Development of Regional Impact (DRI) 
review once it reaches ·the BO~ threshold, 
i.e., at BOO units such development will .. 
be presumed to be a DRI. r ·f two or more 
individual projects shall be developed on 
the Property, this BO~ threshold shall be 
applicable to each, and not applied in a 
cumulative fashion uniess subject to the · 
aggregation criteria in Rule 9J- 2, Fla. ·~ 
Admin. Code. ··· ·· · ,-. 

~ - ~ . . ' 

. ·.·u~ 
~ 

\-!;;, p 

' \ 
.-\Jf 

51 . Policy 1. 4. 5 defines Density Reduction/Gro~;i_dwater 
: ........ .. 

Resource as: ·•.'. \ . 
.. . · .. · ... 

areas includ'[ing] upland areas that _·::?~:"'' / .. · 
provide substantial recharge to aquif~,!~ · ·· ·. 
most suitable for future wellfield . ·>.···:· 
development . These areas also are the ·· · : .: 
most favorable locations .for physical .. · 
withdrawal of water from those aquifers ~ · 
Only m:i:-nimal pul:>lic facilities exist .·<?:P. 
are ·programmed. Land uses in these ·?!-i:'eas 
must be compatible with maintaini~g : ·-· .- · .
surface and groundwater levels at their · · 
historic level"s. Permitted land uses .-. · · 
include agriculture, mineral or limerock 
extraction and related facilities, _ . 
conservation uses, publicly owned gun 
range facilities, and residential uses ~t 
a maximun density of one dwelling unit per 
ten acres (1 du/10 acres). Individual 
residential parcels ~ay contain up to two 
acres of Wetlands without .losing the rig~t 
to have a dwelling uhit, provided that no 
alterations are made to those wetland 
areas. 
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III. Relevant Plan Provisions 

52. The Plan contains a typical color . FLUM, which 

identifies future land uses graphically. However, the FLUM 

depicts the built-out condition of Lee County, which is 

projected to occur around 2060. 

53. The Plan establishes a shorter planning timeframe 

through the device known as the "Year .2010 Overlay" (2010 

Overlay), which consists of two parts. The . first pai;t of the 

2010 Overlay is Map .16 of the Plan, which divides the County 

into J.-15 planning subdistricts. 

54. · The second part of the ·2010 Overlay is Map ~ 7 of the 

Plan. Map 17 ·contains a subpart for each of the 115 

subdistricts. Each of ·subp<!l,rt contains three items: a small 

map showing the location of the subdistrict, c3: par graph 
. . 

,showing acreage allocations within the subdistrict, and a p~e 

chart showing t ·h~ . subdist!ict •.s · acreag~ . aliocati~~s . by 

r : specific land use within · the subdistrict's total residential 

. acreage al_l~catioIJ: .. 

55. The subj~ct .property is in Subdistrict 814. The bar 

graph allocates the following acreages ·to· ~ub_district 814: 

total res·idential--672.8; commercial--58.37; industri~l--0; 

parks and public--0; active agriculture--2277~19; 

conservation--6251.17; passive agriculture--2286; and 

vacant--1109.01. The pie .chart br~aks down the totai 

residential acreage as follows: · Outlyi~g Suburban--489.45; 

Density Reduction/Groundwater Resource~-168.04; and Urban 

Community--15.31 . 
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56 . . ln other subdistricts, the pie chart includes an 

acreage allocation for land that is designated as Rural, 

although the record does not reveal if all subdistricts 

containing Rural received an allocation of some Rural acreage . 
. 

If so, Subdistrict 814 would be the first such subdistrict to 

receive no allocation of Rural acreage. Intervenors have 

contended at hearing and in the~r proposed r ecommended order 
' . 

that they ·are not presently entitled, under .the 2010 overlay, 

to develop the land to the 1:1 density allowable under the 

Rural designation or the_ 6: 1 designation allowable . under the 

Planned Development District option. · 

57 . Policy 1.1.1 establishes the role of the 201.0 

Overlay with respect to the FLUM: ·. 

The ·Future ·Land_.Use · Map contained in ·this 
. . element is he·reby , adopted as the pattern 
· for ·· future · ·development ·and s~bstantial . 
. redevelopment within the.unincorporated 
·portion. ' of ·Lee County :;~ Maps ·16 .. and .17 are · . 
. an integrai part of the Future Land Use 
· Map series· · (see· Policies 1 ~ 7 .. 6 · and ·~. 2. 2) ... .. 
T~ey depict the extent of development · · 

· ·' thro~gh the\ye~r · 2010. No. final · 
development orders or extensions to final 

. development ord~rs will be issued or : o .. 
appro·ved_ by. ~ee County which would :allow 

· the acreage totals for any land use .. . · 
category on these maps to be exceeded, · 

. · Residential densities are described 
in the following policies and summarized 
in Table 1 .... 

58. Policy 1.7:6 st~tes: 

The Year 2010 Overlay (see Maps 16 and 17 
and Policies 1.1.1 . and 2.2.2) depicts th~ 
proposed distribution, extent, and 
location of generalized land uses for the 
year 2010. Acreage totals are provided 
for land in each subdistrict in 
unincorporated Lee County . No final 
development orders or extensions to final 

32 
• 

~, 
:, J 

l ., 



59. 

development orders will be issued or 
approved by Lee County which would allow 
the acreage totals for any land use 
category on these maps to be exceeded. 
This policy shall be implemented as 
follows: . . . 

1. For each 2010 Overlay subdistrict, 
the County shall maintain or generate, as 
needed, records showing final development 
orders, building permits and certificates 
of occupancy issued within the last twelve 
( 12) months. · No ·later than September 3 o, · 
1994, the County shall have generated a 
baseline of existing developed acreage in 
each 2010 Overlay subdistrict. The 
baseline shall be periodically updated at 
least once every twelve (12) months for 
each 2010 Overlay subdistrict. The first 
comprehensive update shall occur on or 
before September 30, 1995. 

2. Project reviews for final 
development orders shall include a review 
of the predicted amount of existing 
Overlay capacity that will be consumed by . 
the development to be permitted at 
buildout. Subsequent to -the eff.ective .· 
date of this provision, no final 
development ·order, or extension of a final 
development order, shall be .issued or · · 
approved if the project acreage is grea~er 
than the acreage remaining in the updated 
2010_ Overlay ·subdistrict . (Maps 16 and 17} 
regardless of other project approvals in 
that overlay. subdistrict. · 

3. NQ later than the regularly 
scheduled date for submission . of the Lee · 
Plan Evaluation and Appraisal Report, and 
every five years thereafter, the.County_ 
shall -conduct a ·comprehensive evaluation 
of the 2010 Overlay system, including but 
not limited to, the appropriateness of 
land use .distribution in the Overlay, 
problems with administrative 
implementations, if any, and areas where 
the overlay system might be improved. 

Policy 2. 2. 2 states: . 

Map 1 of the Future Land Use Map series 
indicates the uses which will ultimately 
be permitted on a given parcel. However, 
it is not a guarantee that such den~ities 
or uses are immediately appropriate, as 
the map for the county I s g.rowt.h over the 
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coming 26 years. During the rezoning _ 
process the Board of County Commissioners 
will balance the overall standards and 
policies of this plan with three 
additional factors: 

* whether a give~ proposal would further 
burden already overwhelmed existing or 
committed· public tacilities such that the 
approval s~ould be delayed until the 
facilities can be constructed; and 
* whether a given proposal is for land· so 
f~r from existing development or adequate 
public facilities that approval .. should be 
delayed in an effort to encourage compact 
and efficient growth patterns; and . 
* whether a given proposal would result . 
in unreasonable development .expectations 
which may not be achievable because of · 
acreage limitations on· the 11 Year. 2010 · . 
Overlay" (see Policy 1.7.6 and. Maps 16 and . 
1 7) • 

60 . . Lee County's novel approach to designating future 

land uses necessitates ·_a _fou;-step proce~s .io ·determin·e the 
;: : . . .. :: . : ' . . ~ . ·._ '•• ' 

density l?res~ntly permitted, subject to conc:urrt;n_cy,. ~u~der the 
. · . . ...... · • ' 

Plan for a specific parce_l. First, the . F~UM _- ;:i,s~_i_g~s ;,~he_ 

p~rcel a: future land use catego:t;Y .. Sec~~~, -th~ ·:;:q_io:/~verlay 
. . . . .. .. . .. . ' 

assigns acreage li:rnit•ations by land use ·.cat~gor; :_-foi :_ ~ach 

subdistrict within the County. Third, ·a sour~~ :6ut~~de of the 

Plan, .through a pi-ocess .p.artially des~rib~o. . wit~in :the -Plan, 

inventories existing and approved land us~s ~ · by·.- future land 

use category, within each subdistrict so as t6 permit' the 

calculation of the acreage, by future land use category, . 

remaining within each subdistrict for development. Fourth, 

the P·lan assigns a density or intensity to each future land 

use category. 

61. Contrary to Petitioner's contentions, Policy 2.2.2 

does not permit Lee County to override the 2010 Overlay. 

34 · 

• 

l ._: I 



; ·;··., 

Nothing in this policy or the Plan suggests that zoning wi~l 

override Plan designations. In general, zoning must conform 

to Plan provisions, so the more restrictive densities 

calculated under the Plan's four-step process control over 

more generous densities that may be allowed under the County's 

land develop~ent regulations. 

62. Policy 1.1.1 clearly states that the County may not 

issue final development orders·resulting in development that 

would exceed the acreages permitted by the 2010 Overlay. This 

policy adds, again unambiguously,· that residential densities 

are c_ontrolled by the Plan policies, as summarized on Table 1. 

63. Table 1 lists.the maximum density for Rural·as 1:1. 

However, this future land use category allows.a developer tq 

use a Planned Development District in order to increase 

density, pursuan~ to the provisions of Objective 1.8. 

64. Table 1 refers to the Plan's Glossary for a 

definition of "density. 11 The Plan defines "density'.' as: 

The numb~r of residential dwelling or 
housing ·units -~ per · 'gross ·acre · (du/acre). 
Densities specified in this plan are gross 
residential densities. For the .purpose o~ 
calculating gross residential 9ensity, the 
total acreage of a development includes 
those lands to be used for residential 
uses, and includes land within the 
development proposed to be · used for 
streets ·and street rights of way, utility 
rights-of-way, public and private parks, 
recreation and open.space, schools, 
community centers, and facilities such as 
police, fire and emergency services, · 
sewage and water, drainage, and existing 
waterbodies which are entirely contained 
within the residential development. Lands 
for commercial, office, and industrial 
uses, natural, navigable w~ter bodies, and · 
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other non-residential uses shall not be 
inciuded. 

65. Objective 1.8 authorizes increased densities for 

"development that will be totally independent of county

subsidized facilities and services. 11 . Policies under this 

objective require financial self-sufficiency and prohibit 

harmful environmental impacts. Nothing in Objective 1.8 or 

its policies · suggests · that Planned Development Districts 

override the 2010 Overlay. Policy 1~8.2 provides that the use 

bf a -Planned Development District may increase the density to 

that allowed for Urban Com~unities, without density bonuses. 

According to Table l, _the maximum. density would thus be 6: 1. 
. ' . ,. . 

66. Policy 2. 2 .. 2 ~is states_ the planning timeframe of the 

FLUM wh~n it states that Map . l distributes the growth :aver the 
. . . " . . -: . . . . ... ... ' . ~ . . . . . . . . . . . 

next 26 yea~s; ?S _already noted, Map 1 distributes gr6wth over 
. .. • . . . . . :·. ......... : . . =·.. . .. _ . 

the n~xt 60-years . . H~wever~ this mis;tatement 'is.immaterial. 

Pol.icy· 2 ~ 2. 2, . w~ic~ i-~- ~~~er an :·;bj_e-~ti~~ _. titi~d~ ·. i,n-~;·elopment 
• . . . ,__ .. . • . : •• •. -• • : .. •.7 • : ' 

. . . .. . . 
Tim'i'ng, 11 · ·provides only that the County Commission, .in dealing .. . . 

with ~ezoning, will balarice the ~lan prov~sions Jith thr~e 
. . . . . . 

other factors, ... ·an¢1~ ·_the·· third ·. factor strongly. implies that · the 

. · restrictions of :th·e. 2010 ·Overlay control~ over any . grE:ater . . . ~ . . . 

densities contemplated by rezoniµg. 

67. Other Plan provisions cited by Petitioner ar~ 

Obj~ctives 2.1, 2~2, · 77.3, 77.4, and 77.ll, and Policies 

5.1.2, 7?°.2.10, and 77~4.4. 

68. Obje~tive 2.1 is: 

Contiguous and compact growth patte7ns 
shall be promoted through the rezoning 
proc~ss to · contain urban · sprawl, · minimize 
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energy costs, conserve land, water, and 
natural resources, minimize the cost of 
services, [and] prevent development 
patterns where large tracts of land are 
by-passed in favor of development more 
distant from ·services·and existing 
communities. 

69. Objective 2.2 is: "Direct new growth- to those 

portions of the Future Urban Areas where adequate public 

facilities exit or are assured and where compact and 
. . 

contiguous development patterns can be created. 

70. Policy 5.1.2 is: 

Prohibit residential development where · 
physical constraints or hazards exist, or 
require the density and ·design to be 

. adjusted accordingly. Such constraints or 
hazards include but are not limited to 
flood, · storm, or hurricane hazards; 
unstable soil ·or geologic cqnditions; 
environmental iimitations; aircraft noise; 
or other characteristics . that may. endanger 
the residential community. 

II 

71. Policy 77. 2 .10 is: "Development adjacent to aquatic 

~nd other nature preserves, wildlife refuges,·• and recre~tion 

areas shall protect the natura'i character aJ;'ld public Benefit 

of these areas inciuding, · but · not ·limited "to, ·scenic values 

for the benefit of fut'l,lre generations." 

72. Objective 77.3 is: "Maintain and enhance the fish 
. . 

and wildlife diversity and distribution within Lee Coun~y .for 

the benefit of a baianced ecological system." 

· 73. Objective 77. 4 is: "Lee County will conti-nue to 

protect habitats of endangered and threatened· species and 

species of special concern in order to maintain or enhance 

existing population numbers and distributions of listed 

species." 
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·74. Policy 77.4.4 is: 

Restrict the use of protected plant and 
wildlife species habitat to that which is 
compatible with the . requirements of. 
endangered and threatened species and 
species of .special concern. New 
developments shall protect remnants of 
viable habitats when listed vegetative and 
wildlife· species inhabit a tract slated 
for development, except .where equivalent 
mitigation is provided. · 

· 75. ·Objective 77.11 is:-. "County staff .shall develop 

measures to protect the Florida panther and black bear through 

greenbelt and acquisition 'strategies. 11 

IV. Relevant Provisions of the State Comprehensive Plan 

76-. Petitioner also cites the following provisions of 

the State Comprehensive Plan, S_ection :-187.20.1 et seq., ·Flori_da 

Statutes: Sec.tion~ 187 ~201 (10) (a), (b) 3 . , and (b) 7 ~; 
:-, .. 

187. 201 (12) (b) 1. and (b).6.; . ·197 • -201 (16) (a); 187. 201 (20) {b) 12.; . 
. . . . .,, . . 

and 18 7 . 2 o 1 ( 2 2 ) ( b) 3 . . . ·- : .. , . . .' .. : : ... 

· 77 ~ The relevant :~ortions . oi ·Section · 187.201(10) ~~tate : 

(a) ·· Florida-shall .protect ·and acquire 
unique natural habitats and ecological 
syste~s, £uch as wetlands, · trbpical 
.hardwooq hammocks, palm hammocks, and 
virgin .. l"ongleaf pine forests, and restore .· · 
degraded natural systems to a. functional 
condition. 

(b)3. Prohibit the destruction of 
endangered species and protect their· 

· habitats. · · 
(b) 7. .Protect and restore.· the ·ecological 
functions of wetlands systems to ensure 
their long- term environmental, economic, 
and r~creational value. 
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76. The relevant portions of Section 187.201(12) 

.prov;ide: 

79. 

80. 

81-. 

(b)l. Continue to reduce per capita 
energy consumption. 
(b)6. Increase the efficient use of 
energy in design and operation of 
buildings, public utility systems, and 
other infrastructure and related 
equipment. 

se·ction 18 7. 2 01 (16) (a) states: 

In recognition of the importance of 
preserving the natural resources and 
enhancing the <;tuality of life of the. 
state, development shall be directed to 
those areas which have in place, or have 
agreements 'to provide, t'he land and water 
resources, fiscal abilities, and service 
capacity to accommodate growth in an 
environmentally acceptable manner. 

Section . 187.201(20) (b)12. provi~es: 

Avoid ~ransportation improvements which 
encourage or subsidize increased · 
development in• coastal _high-hazard areas 
or in. identifi•ed environmentally sensit;.ive 
areas such as wetlands~ fl6odways, or. 
productive marine areas. 

Section 187.201(22) (b)3. states: .. 

· ! · Maintain, as one of the state's primary 
economic assets, the environment, 
including clean ~ir and water, b~aches, · 
forests, historic landmarks, . and 
agricultural and natural resources. 

V; Miscellaneous 

82. Since the inception of comprehensive planning under 

current Chapter 163, Part II, Florida Statutes, Lee County has 

twice unsuccessfully litigated whether its FLUM is in 

compliance. 
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83. In the first case, Sheridan v. Lee County and 

Deoartment of Community Affairs, 16 FALR 654 {Fla . . Admin. Cmn. 

1994}, the Administration Commission determined that the FLUM, 

which graphically portrayed land uses through buildout, or · 

2060, was not in compliance. Consequently, Lee Co~nty adopted 

the 2010 Overlay and adopted the Density Reduction/Groundwater. 

Resource designation to reduce densities and protect 

groundwater resources. 

84. In the second case, Department of Community Affairs 
. . . 

and Responsible Growth Management Coalition, Inc. v. Lee 

County, 18 FALR 4040 {Fl~ Admin. Cmn. ·1996} {Responsible 

Growth Management Coalition) , : the Adm.inistra_tion Commission 
. . . 

determined, by final order entered July 25, 1996, -· that .Lee . - . . . . 

County's repeal · of the· 2010 Ove.rlay left th~ FLUM. not in 
., ·- ... : . ~ . ., . . . ·. ' 

compliance. Con~eque~tly, . Lee Cou~ty readopted the ·2010 
.·. " •, ,' . 

Ov~rlay. 

85. 

.• t :•, · . ·' • .•. . ~:. 

·: .· ... . : .· .. . ., -~ : .. : 
In R·~sporisibl~-···Growth Management Coalition,· the·. 

••, .. ,· .. ··· •.· .. 

·. i :::• 

Administratipn Commission conside~ed ·the -r~deiignation from 

Density ReductioJ;i/Groundwater Resour~e-to Airport Commerce of 
,. . . 

a 1400-acre parcel kno~ as ·· the 11 Alico property. 11 The 
. . 

Administration Commission .expressly conditioned its approval 

. of this redesignation on the adoption of a Plan amendment "to 

include a policy or policies to dlscou ~age further land use 

map amendments in the southeast portion of the county." In 

response· to this ·recommendation, Lee County adopted Policy 

2.4.3. 
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86. Policy 2.4.3 states in relevant part: 

Future Land Use Map amendments to the 
existing [Density Reduction/Groundwater 
Resource] areas south of SR 82 east of 
I-75 ... which increase the-allowable 
density or intensity of land .use will be 
discouraged by the county. It is Lee 
County's policy not to approve further 
urban designat;:.ions . there for the same • 
reasons that supported its 1990 decision 
to establish [the Density 
Reduction/Groundwater Resource] category. 

87. In the Compliance Agreem~nt that settled DCA's 

orig'inal claims concerning the FLUM amendment, DCA, Lee 

County, and Intervenors agreed to addi.tional language to be · 

added to Policy· 1.4.1 in return f~r DCA dropping its challenge 

to the FLUM amendment. 

88. The three most material differences between the 
' . ' 

language from the Compliance Agreement and the addition to 

Policy · 1.4.1 are s~ated in thi~ paragraph. First, the 
' I 

k,,::; addition to Policy 1_.4.1 fails to incorporate after the last 

~entence 6f Pol~~i·i:4.i·~i.~ "the f~llowirig langfrage· f~6~ ·th~ 

Compliance Agreement: "Additionally, when·t;.he Property is 

developed, deed restriction~ will be placed on all residences 

which will require pets to be leashed or contained within 

enclosures." Second, the addition to Policy 1.4.1 fails to 

incorporate the requirement of installing an 80 percent opaque 

screen, upon request of a CREW manager. Third, the addition 

to Policy 1~4.1 fails to incorporate the assurance of 

Intervenors that they will not initiate an amendment to the 

2010 Overlay until the .next Evaluation and Apprais':'-1 Report is 
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due, which is projected to be 2001. However, these 

differences are not material to this case. 

VI. Ultimate Findings of Fact 

A. Two Preliminary Issues 

89. This case presents two preliminary issues. The 

first issue requires the determination of the effect of the 

Plan Amendments when the new land use is prohibited by the 

2010 Overlay. 

90. Where, as here, .the land use permitted by . the FLUM 

is prohibited by the 2010 Overlay, it is necessary to analyz'e 

the FLUM amendment from two perspectives: the present, at 

which time no new land uses are . permitted, and 2060, by which 

time the newly pe~mitted land use will be allowed. 

91. Beca{ise .the 2010 Overlay do'es . n.ot allocate any . 
residential acreage to Rural in Sub~istrict .814, the immediate 

impact of the Plan Amendments is . to res.trict, not liber.alize, 

land uses .for the .subject pr~·perty, as Intervenors point ou·t 

in their propos_ed recommended qrder. Designated Density 

_Reduction/_Groun°:w_~.t~r R~_source I . the subject prope~ty could 

take advantage of the allocation of 168.Q4 acres of 

residential acreage allocation·in Ma~ 17 - 814, assuming that 

this acreage, which represents only 1/12th of the area ·of the 

subject property, has not already been used in Subdistrict. . . . 

814. The Density Reduction/Groundwater Resou~ce designation 
. . . . 

also permitted mining, again assuming that one of the land use . 

categories shown in Map 17-814 actually permits mining and, if 

so, that the acreage allocation had not already been 
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exhausted. These residential and industrial uses are no 

longer immediately available under Rural in Subdistrict 814. 

92. However, the FLUM amendment ultimately expands upon 

the potential land uses for the subject property: no later 

than 2060 {or buildout), the Plan Amendments permit ·a density 

of 1:1 as · Rur,al and 6:1 as a Planned Development District 

within Rural. 

·93. Analysis of a deferred change in future land use, 

such as is typical in the case of Future Urban Area 

designations, requires separate analyses of the effect of t~e 

deferred change to the FLUM when it is first prop~sed and the 

effect of the.· change· to the .FLUM when it is implemented, such 

as through a change in the 2010 Overlay or its successor. 

(For reasons stated in the conclusions of law, the preceding 

statement assumes that th~ deferred effect cannot take ·place 

automatically -so as to preclude review by DCA and a plan

. ! amendment challenge at least by DC.A.) 
' 

,. I 

1 .. : 

,·, 

' 

94. The analX~is of the deferred effect of .a ·FLUM 

amendment cannot be as detailed as the ultimate analysis, 

which .. can take into consid~ration numerous ·factors not in 

existence at the time of the initial analysis . Similarly, Lee 
\ 

County will need to analyze considerably _more data and 

analysis when it amends the 2010 Overlay, or its successor, to 

implement the Plan Amendments . . Likewise, DCA and, if 

necessary, the Administration Commission will need to ·perform 

a mo.re detailed analysis to determine ii: the future Plan 

amendment j_mple~enting the present Plan Amendments is 
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supported by the available data and analysis. Examining these 

issues now, necessarily in .more .summary fashion, does not 

preclude or restrict more detailed examination of these issues 

later when Lee County amends the Plan to implements the Plan 

Amendments. 

95. The second prelimi~ary issue establishes the point 

of comp~rison to be _used.when . considering the immediate and 
\", 

ultimate effects of the Plan Amendments. Implicit in 

Petitioner I s 9ontentions concerning, for •example, supporting .· 

data and . analysis is that the comparison should be to the 

pris½-ine condition of the . sub5ect property ;prior to its 

conversion to intensive agricultural uses. However, on these 
. . 

f~cts, the_ proper po_int . of comparison is to .the land in its .. 

pres_ent condition, · not ·in some earlier, relatively 1,1ndisturbed . 

condition. 

96. · This :is an . issue · of some· importance because ,_of .. the 

exemption of ag~icultur~l :µses from·the definit~on .of 

"development" in Chapter 163, Part II, Florida · Statutes. :·· 

Where a local _govE;_rnment does not voluntarily attempt to 

include agricultura.l·dev~lopment within ~he-definition of 

development in its pla_n, this definitional' exclusion arguably 

permits· the agricultural development or agricultura~ 

redevelopment .of any land anywhere and anytime without 

subjecting the develop~ent proposal to compliance review µnder 

Chapter 163, Part II, Florida Statutes. 

97. Having converted land to intensive agricultural 

uses, arguably in ·a land use change that is exempt from revie~ 
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under Chapter 163, Part II, Florida Statutes, a developer 

might then seek a redesignation to a more dense or .intense use 

than would have been otherwise possible without the 

intervening intensive agricultural use. 

98. Different facts than those present in this case may 

require a c~mparison to the pre-agricultural use of a 

· particular site. For instance, the facts may reveal, directly 

or indirectly, that a conversion to an -interim agricultural 

use was for the sole purpo~e o~ obtaining an in-compliance 

determination on the ultimate conversion of the land to 

l residential or commercial use. Indirect evidence of such a 

, I 

' ' 

sham might consist ·of·a sho~t ·duration of _actu~l agricult~~~l 

operations, absence o-f. permits required to maintain . intensive . . . . . . . ' . 

agricultural operations, ·absence of ·relevant agricultural 
. . 

experience .at the operational level, , refusal to make typical . . ·. .. .· .... 

inves~ments in agricultural op~rations of the type claimed, or 

fai.lure to reach profitability. 

99. However, there is no question in th_e present case 

that the -intensive .agricultural us~s were legitimate and 

cannot be disregarded as a· sham. The land was devoted .to 

intensive agricu~tural for over 20 years, and the landowners. 

had sufficient permits to alter the surface water and 

groundwater regimes sufficiently to suit their agricultural 

needs. One of the Intervenors grows tomatoes in North Florida 

and operated a packing house for tomatoes in the Bonita 

Springs area until post-NAFTA Mexican competition forced its 

closure due to unprofitability . . 
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B. Supporting Data and Analysis 

100. . No party has raised· a question whether t _he 

immediate effect of the Plan .Arnendments--which is a reduction 

in density~-is supported by data and analysis. 

101. The parties instead litigated the ques"tion whethe·r 

the Plan ·.Arnendments, once ultimately implemented by a change 

in _the 2010 , Overlay or its successor, satisfy the criteria of 

supporting data and analysis. 

102. The first ~ssue of supporting data and·analysis 

.concerns whether Lee County needs the ·additional res.idential 

. u11its. The ·record does not establish or ev~n ·suggest any 

changes in population projections, so the issue .require~ 

consideration .of net ·changes in designate.d residential 

capacity · a.t. ' bulldout . . ..: . . .. ·., . . .. 

103 ~ · -±nterven6rs'• •, land use pla1.1ni,ng expert·;·,·: Dav.id . Depew, 

calcula.ted . tha't'·" the FLUM. amendment . wo'uld result in 'i a -net .. · · · · 

increas~ · of ··i4et:>'-; dw~ll
0

:i..ng ·· uuits ori .the subje·ct :pr6perty~· ··' Mr. '· · 

Depew calculated the ·units by starting with . a t~tal ' acreagi of 

1920 acres .. ·;_: Actu.~lly, _ Sections· 1 and 2 are· ~ach.· 650 acres, ·· . ' . . . . . . . . . . . ' . 

and Section· ·;3 ·i's 6,49. ·acres _-.. Howe-Ver, ·· 't::h:ts recorri~_ended order 

will follow tlie _. convention of 640 - ac;:re sec.tions. · · · 

104. Mr. · Depew cilculated that the 275 acres ' of Wetlands 

would receive a density of 1:20 ·urider the Pl~n~ ~nd the . . 

remaining 1645 acre~ of Density Reduction/Grou~dw~ter Resource 

would receive a density of 1:10. Thus, the Wetlands would 

support 14 units, and the Density Reduction/Groundwater 

Resource would support 165 units, for a total of 179 units. 
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105. Mr. Depew next calculated the units ·allowed under 

l:l. Again assigning the Wetlands 14 unit~, he determined 

that the remaining 1645 acres of Rural would receive a density 

of 1:1, or 1645 units. The total wou~d thus be 1659 units. 

The net increase, after reduction for the units previously 

allowed before the Plan Amendmepts, would be 1480 d~elltng 

units. 

106. Mr. Depew explained that this net increase of 1480 
. . 

dwelling units is more than offset by the_ loss of 3638 

dwe_lling units throughout Lee County from August 1992, when 

Lee County adopted the FLUM amendment, through August 1997, 

when Lee County adopted 1:,he addition to Policy 1~4.1. 

107. Mr. Depew assumed tha~,· in August 1992, the Plan 

was in balance in terms of designated residential capacity 

versus ·projected population. A~· noted above, final ·orders · in 

1994 and 1996 required amendments to place the Plan · in halance 

in terms df residential allocations. Although not entirely 
' . 

free from .. doubt, it appears that the components of the 3638 

units lost during this time were not reductions attributable 

to Plan amendments necessltated by these final orders, so it 

is reasonably likely that Mr. Depew•s analysis correctly 

assumes that the Plan was in balance at the s~art of this five 

year period. 

108. Mr. Depew's testimony shows that the 1:l density 

eventually to be allowed by Rural does n _ot represent a net 

increase in dwelling upits. This testimony is credited, and 

therefore, in terms of res.idential need, the ·data and analys_is 
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.support the Plan Amendments to the extent of the change .to 

1:1. 

109. Mr. Depew did not address a density of 6 : 1 under 

the Planned Development District option. The 1: 1 density is a 

tenfold increase on the 1:10 density allowed prior to the FLUM 

amendmeht. The 6:1 density is an increase of 60 ~imes over 

the 1 : 10 de;nsity previous_ly allowed.· Again calculating the 

density separately for Wetlands, the total units at 6:1 

reaches 9884, or an increase of 9705 units over the 179 units 

allowed prior to the Plan Amendments. 

110. Using a figure .of two persons per dwelling unit, 

which is . slightly less than the .. f°igure used by L_ee .. County, the 

populations would be roughly ~58 ·persons under the 1:19 and 

1: 20 in effect .before the Plan Amendments, .·3~18 persons under 

1 : 1 -and 1:20, and 19,768 persons -under 6:1 :·and 1:20~· Thus., 

the -chang~ to . 1:'1 adds only .:2960 _persons, ·but . .the :" c};lan.ge· trom 

1:1 to 6:1 ~dds another ·16~450 p~rsons over ,the 29~0.persons 

added l?Y the 1:1. 

111 . Petitioner has shown_ to .the exclusion .of fair ·.. .. . •: . :· . :" .. · . 

debate that the . data and a _nalysis, in .terms of . residential 

need, do not support an increase to· 6:1 . This failure is of . . 

such a , magnitude that the data· and analysis, in their 

entirety, do not support the increa~e to 6:1. 

112. Without r~gard t6 residential need, the data and 

analysis_ support a conversion of the subject property from its 

present inten~ive agricultural use to residential use, but 

again·only to a density of 1:1. Petitioner has shown to the 
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exclusion of fair debate that the data and analysis, even 

without regard to residential need, do not support a density 

of 6:1. 

113. The data and analysis support the conversion of 

intensive agricultural uses to 1:1 density becau~~ the 

conversion.would necessitate improvemen~s in open-space 
. . . . . . . . . . . 

stormwater management, eliminate disruptions of the water 

, table aquifer, and restore some natural habitat. The record 

does not permit a comparison of the differences in the amounts 

or types of -fertilizers and pesticides that would accompany 

intensive agricultural and residential uses. 

' 114. The additions . to Policy 1. 4 .1 require a restoration 

of natural-like ·stormwater management system £or the open 

areas and the restoration of . natural ·_vegetation iff the open 

areas, 'including the outermost buffer~ that are :ho·t ··go:Lf · 

courses or road~. - .. 

115. The· quantitative measure of these revegetation and 

stormwater r~quire~ents is :r:elatively easy to calculate. . 

Policy 1.4.1 requires that no less than 40 percent of . the 

acreage be open area. This represents 768 · adres. Policy 

1.4.1 prohibits the use of more than half of this open . space 

in golf courses, so the net acreage is 384. · The existing 

wetlands constitute 275 acres, so the net after this reduction 

is 109 acres. The first buffer, which must be substantially 

revegetated, represents 48.5 acres (one mile times three miles 

times 100 feet). The second buffer, for which there are no 

revegetation r .equirements, is 50 feet wide and thus less than 
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half the area of the first buffer . If the second buffer is 24 

acres, then the remaining open space is about 37 acres, which 

is almost equal to the size of the reten.tion pond on the 

northwest corner of Section 2. Although the revegetation and 

stormwater improvements most directly involve only the open 

space I the ces"sation of agricultural groundwater pumping and 

elimination_. of a sterile monoculture of· row crops also 

represent impo_rtant environmental' gains. 

, 116 . . However, to the· exclusion .of fair debate, . these 

environmental gains, which offset a density of 1 .: 1, . do not 

compensate for a density _ of 6: 1 .for t.wo reasons _, in terms of 

supporting data and analysis exclusive of resident~al n~ed. 

"; ,;117. . .First, the_. above-described population increase from 

1: 1 to 6: 1 ·.intensifies .the effects .of .a ,decidedly urbarr .-land 

use surrounded on t~ree sides by largely.preservation uses and 

crucial habit.a,t for, : among other species, . the .Florida_· panther. 
' . . . . . . . . . . 

In ter~s·of _publ~c . facilities, su_ch.· a · density increase means.· 

increases. in ye~icular.traffic .and .transportatio~ · ~aci1ities, 

imp~rvious ·.ar~a a~fl .ci~ai~ag~_ facilities, . a:rid .usa~~ of active 

and passive recreational areas and open spaces~ 

118. Seqond, · the inGrease .from 1:1 to 6:i is unsupported 

by another important source of data and analysis: th~ 
. . 

Responsible ·Growth Management Coalition final order. In this 

final · order, · the Administration Commission conditioned its · 

approval of .an unrelated change in the· FLUM upon Lee County's 

undertaking to . amend its Plan ~•to discourage further land use 

amen~~ents in the southeast portion of the county." 
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119. In . response, · Lee County.adopted Policy 2.4.3, which 

has been quoted above. Although Petitioner did not cite 

Policy 2.4.3 as a pasis for internal inconsistency, its 

presence in the Plan, ·coupled with its source in the final 

order of the Administration Commission, provide additional 

data and ·an~lysis, against which to analyze the Plan 

Amendments. 

120. The final order broadly ·discourages any change in 

the FLUM in this part of Lee Cou·nty; Policy 2. 4. 3 di~courages 

changes that i~crease density or-.intensity of land use. The 

Plan Amendments lack support even'when analy2:ed against th~ 

more generous standard-of Policy 2.4.3. While any increase in 

density or intensity might have been sufficient :for a :finding, . 

of an .internal incoiisistency, •. the . substantial increase in 
. . 

densit·y to· 6 :1 with the resulting increase in intensity :: - .·. 

outweighs the offsetting environmental benefits and deprives 

.the Plan Amendments of supporting data and analysis in this 

regard, . as well. -· • . . 

121. Petitioner has shown to the exclusion of fair 

debate that the 6: 1 density is not supporte'd by the data and 

analysis, witho~t regard to residential need. Petitioner has 

thus shown to the exclusion of fair-debate that the 6:1 

density is not supported by the data and analysis, in their 

totality. ·-~ 

B. Failure to Discourage Urban Sprawl 

122. The Plan Amendments do not readily lend themselves 

to urban-sprawl analysis. On the one hand, the Plan 
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Amendments would introduce residential uses in a large rural 

~rea devoted to agricultural use . · The residential uses would 

consist of nearly no commercial uses and wou,ld hardly 

represent a functional mixture of uses~ although there is some 

question concerning the profile of uses that, for the types of 

residents targeted by this proposed development, would 

represent a . viable mixture so as to reduce vehicular ·trips and 

present an opport~nity for the formation of a viable 

commu~ity. 

123. On the other hand, ·the Plan Amendments would 

introduce residential us~s that would not require public 

expenditures for .. those p'ublic . facilities that are capable of; 

being provided by ,.devel°opers. -To ··.the . contrary, the Plan ·' 

Amendments . might :, re suit•, :in : aev'elopm"ent : tb.a:t would ' :generate \ .·. 

exc·ess revenues ·. with which Lee·· Co11nty· ·could . a.tt·etnpt to '. offset : 

the ongoing :c~sts ·of·'histor•ic urban ·sprawl · in areas such as .. ·· ":·" ·-. . . . 

Lehigh ;Aires. · ' ·And ;,, given·.t:he ' fact .'' that '. the effect. :of ·the ·.2010 :· 

Overlay ., liniits :this. cpnsideration, of the '•FLUM amend~ent to. 

bui,ldout·, · .there is~ no qu~stion . of p~emature · development or an 
. . . . . ~ . . . . . . . . . . . . . 

absence of_.:phasing . . ·. ·.:.• •· . . · . . · ·: •. 

124 .. In some respect·s, the urban-sprawl template_ yieids 

contradictory results _when applie_d to . the 6: 1 density~ 

Compared to 1~1 density, 6:1 density would provide .a clearer 

separation .of urban and rural uses and the concentration of 

gr~ater populati'on on a .smaller area of land. Ori ·the other 

' hand, the 6:1 dens.ity is.; suggestive of urban sprawl ·in .its . . : '. 

designation of more density than is needed, failure to achieve 
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net protection of natural resources (after balancing the 

environmental protections of Policy 1.4.1 against the 

environmental harm caused by the.existing intensive 

agricultural uses), and exacerbation of the absence of a 

traditional, functional mix of uses on a site of a sufficient 

size to accommodate such uses. 

-125. In the final analysis, on the facts of this case, 

the_ question is not so much whether the 6: ~ de_nsity represents 

urban ·.sprawl, but ~hether it: is ·a suitable land use in terms 
. 

of supporting data and analysis. The inapplicability of an 

urban-sprawl analysis, as to -the 6':1 density, · is perhaps bes.t 

illustrated by the fact that, in this case, a more efficient· 

use of land .does not mea:n the preservation of. the .existing : 

agricultural use or the establishment of a denser use or a 

more diverse range -of uses. 

126. The net env_ironmen~al benefits that accompany the 

1:1 density preclude· a _ showing to the exclusi';>n of fair : deb~te 

that the Plan :Amendments, if limited ·to 1:1, are inconsisten~ . . ... ,.. . . . . . . .. 

with the criterion of discouraging urban sprawl~ 

127. The absence of net · environmental benefits, coupled 

with the excessive density designation, that_accompa~y the 

Plan Amendments, i 'f extende·d to 6: 1, preclude a resolution of 

the urban-sprawl issue ~n the same ·basis as t~at used for . the 

Plan Amendments, if limited to 1:1. However, given the 

evident inapplicability of urban-sprawl issues to the Plan 

Amendments, even if extended to 6:1, Petitioner ha~ failed to 

show to the exclusion of fair debate that the Plan · Amendments, .-
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if extended to 6:1, are inconsistent with the criterion of 

discouraging urban sprawl. 

C. Internal Inconsistency 

128 . Petiti6nei has failed to prove to the exclusio~ of 

fair debate that the Plan Amendments are inconsistent with 

Objective 2.1, which represents only a commitment concerning 

the rezoning process.• 
. - . . . 

129.· Petitioner has failed · to prove to the ex9lusion of 

fair debate that : the Plan Amendments · are ·:inconsistent with 

Objective 2.2, which reguires · gui'ding growth to Fut:tire Urban 

Areas wher~ adequate publlc · facilities exist or are asf;mred 
. . 

and .where compact and ··contiguous development ·patterns ·are 

possible·. Here, developer-provide·d publi'c facilities are 

assured,'·:· and · the develoI,rnent is contlguous · to : devetopmen.t: ~o 

the west . · ·,, .. 
" :' .... . • ' .. ·:::··. ·.,- . . .. -·· ' ,• 

13 o. Although there is s·ome ·guestfo·n as: to'':.the _·; .. ·:. ·.,,·.· · .. .. :; ... ·· 

cornpa~'tnes·~•,.' cif "· tiie ··deveioprne"nt:: ·of ·.th~""· sub°je'c 't ·_ prop'erty :· · :" 

followirig the Plan 'Ameridmeints·; Pet~tione'i:· 9-id ·not ·: prove to tl;i~ 

exclus·ion -~:f ··fair·_..:.cie·bate ·.that}·.after c:lust:'ering·, .· -s~me·· 
• • • • ' • • • • •• I • 

compactness would ·not :_fo_llo\oi'.:: · . To the· :co:i:i.trary> .6: 1· ':: . 

developrnen·t . would permit' considerable'. comp.actness I although, 

as previously dis_cussed in . conne·ction . with urban spraw_l, 

compactness at ~his site is· not a suitable objective because 

it is not ·supportep. by the data and analysis. 

.. ... . . 

131. ~etit{oner has failed to prove :tci the exclusion of · 

fair debate that the Plan Amendments are inconsistent with 

Policy 5.1.2, which prohibits residential developmen~ within· 
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hazardous areas. Petitioner argues that this amendment would 

allow residential de.velopment within a floodprone area. 

Historically, Sectioz:is land 2 occupied a slough, but, after 

the subject property was diked, this hazard was considerably 

reduced. The record does not permit a finding of the extent 

of storm ev~nt necessary to inundate the _subject_ property, so . .. . 

it is impossible to find .that residential development within 

prot~cted by the existing berm would present such a.hazard as . 

i.: to be i~consistent with Policy 5.1.2. 

, I 

: :: ! 

,.\ ,' 

' ·' 

132. Petitioner has £iile~ to prove . to the exclusion of 

fair debate that the Plan Amendments, if limited to 1:1, are 

inconsistent with Policy 77. 2 .10, .. which :t;equires that 
. . . 

developmen~ adjacent to :nature preserves and wildlife . refuges 

protect the :D:atural cparact'er_ and public benefit ... of the .a!e·a~, 

including . their f!Cenic va_lue. : 

133. · However, Pe~itioner ha~ proved to the exclusion ·of 

fair debate that the Plan Amendm.ents., · if · extended tQ .6: 1, are 

inconsistent with P9licy 77.2.10 . . Evidence .establishing the . . . . . . - . 

suff ic;i.ency of buffers· capable of a};)sorbing most .. of the 

impacts of 1659 dwelling u~its clustered within an area of · 
. . ' 

three square . miles does not _establish the · sufficiency. of the. 

same buffers in absorbing the impacts· of 9881 dwelling unit_s 

clustered over the same area. 

134. For the same reasons, Petitioner has not ·proved to 

the exclusion of fair debate t~at the Plan Amendments, if 

limited to 1:1, are inconsistent with Objective 77.3, which 

requires the maintenance and enhancement of wildlife diversity 
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for the benefit of a balanced ecological system, and Objective 

77.4, which requires the protection o~ the ·habitats of listed 

species, but has proved to the exclusion of fair debate that 

the Plan Amendments, if extended to 6:1, are inconsistent with 

Objectives 77.3 and 77.4. 

135. Petitioner has.not proved to the exclusion of fair 

debate -that the Plan Amendments are inconsistent with Policy 
i ' • • . • 

77. 4. 4, which restricts the· use of protected habitat. The 

only possible ·protected habitat on the .subject .property is .the 

wetlands, and . they would remain undeveloped. Otherwise, the 

intensive a_gr1cultural ope~ations have substantially :· 

-eliminated the natural habitat -function of the property_.· 

D. Iricon~{stenci ~ith :the tst~te Pian · 

13 6 •· · Petitioner· ha·~ rio"t proved to -'t_he :··exclusio·n of .. fair 

debate : .that . the :Plan .Amendments~--- if limited to .1 :"1 /' ,·are .. ~: .. · .. 

inconsistent with any of _·the provis.1.ons ·of- /the ·: State -:p1ari., · · .,: .. ·: .· _. . 

I • • • • • •' • • • • : • • • • • ' - • ••• • ,' I " I •• 

given the ·environm~htal tradeo_ffs :in ·replacing_ the ·· .. intensive 

agricultural· 'uses ·with :'·i ;: ·1 . clu"st·ered, ·- huffei-ed··._reside"ntial .· .' : 

develop~ent. : ·:_ . · -, 
. . . . . . 

·•: • ·: . ,# • , • , . • • • • 

. . ·-
<> • • •• 

137. · Pe~itibner :has ~~ov~d ~o the exclusiori~of ·fai~ 

debate that the Plan ·· Am~nd~ents, ·-if extended · t~ · 6~1,- : a.re 

inconsistent with the· following provisions of - the State Plan, . . 

even after the State Plan is considered as a ~hole: Section 

187.201(10) (b)3., which requires the protect~on of : the 

habitats of endangered species, and Section 187.201(16) (a), 

which requires the direction of growth into areas with the 
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service capacity, including · roads, parks, and drainage, to 

accommodate growth in an environmentally sensitive manner. 

CONCLUSIONS OF LAW 

138. The Division of Administrative Hearings has 

jurisdiction over the subject matter. Sections 120.57(1.) and 

163. 3184 ( 9) ,and (16_) , Florida Statutes. (,!\-11 ~eferenoes to 

$ections are to Florida· Statutes. All references to Rules are 

to the Florida Administrative Code~) 

139. ·Section 163.3184(16) (f)1 governs the present case 

.. :: in which DCA c<;>mmenced a proceeding challenging the FLUM 

amendment, entered into a Compliance Agreement settling the . . . . ' 

case, and then found the remedial ~mendm~nts to Policy 1.4.1 

to be in compliance; · Upon. Petitioner's renewed c _hallenge to 

.,,,,, the FLUM amendment and new challenge to the additions to 

Policy 1.4.1, Section 163.3i84(16) (f)l. directs - the 

_administrative law . judge to realign the p·a3::-ties and. p:i;:-oceed 

under Section 163:3184(9). 
. .. 

140. Section:163.3184(9) (a) · authorizes an "affected 
,. . . ... . . . 

person" to challenge a plan orpiari amend~ent .- that ·oCA ·has 

determined to be in compliance. This se.ction requires that 

such a person prove to · fhe ex6lusion of fair debate that ·the 

challenged plan provision is not in compliance. 

141. Section 163.3184(1) (a) states that an 

[a)ffected person includes the affected 
local government; persons owning property, 
residing, or owning or operating a 
business within the boundaries of the 
local government whose plan is the subject 
of the review; and adjoining local 
governments that can demonstrate that the 
plan or plan amendment will produce 
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substantial impacts on the increased need 
for publicly funded infrastructure or 
substantial impacts on areas designated 
for protection or special treatment within 
their jurisdiction .. Each person, other 
than an adjoining local government, in 
order to quali~y under this definition, 
shall also have submitted oral or written 
comments, recommendations, or objections 
to the local government during the period 
of time beginn1ng·with the transmittal • 
hearing for the plan or plan amendment and 
ending with the adoption of the plan or 
plan · amendment. 

142. Petitioner and 'Intervenors are affected persons, . as 

defined by Section 163.3184(1} (a}. 

143. Section 163. 3184'(1) (b} defines II in compliance II as: 

consistent _with the requirements of ss. 
163. 3177, 163. 3178, ._and· 163. 3191, with the 
state comprehensive plan, with the 
appropriate strategic regional policy, 
plan, and with chapter 9J-5, Florida 
Administrative Code, . where such rule 1-is , . . ·· 
not inconsistent with chapter 163, part 
II. ::·...:-· .; . . : ... ,·: .··:·: •·. 

14~. Section 163. 3177 (10} (a} · proyides: : . .,_:· : .. . ·,:. .. 

The . Legislature finds. triat .in ··~rder ;:_for.; ._. · .. 
the department ·to review local · 
comprehensive plans; it is necessarylto~: 
define the term "consistency. 11 Therefore, 
for the purpose of determining .. whether_·,; .. -~ . . ::-
local comprehensive plans are consistent .. 
with the state comprehensive plan and.:trie 
appropriate regional policy plan, a ·local 
plan shall be consistent with such plans 
if the local plan is "compatible .with" and 
''. furthers II such plans. . The terin 
11 compatible with" means that the local 
plan i~ not in conflict with the·state: 
comprehensive plan or appropriate regional 
policy plan. The term 11 furthers 11 means to 
take action in the direction of realizing 
goals or policies of the state or regional 
plan. ·For the purposes . of determining 
consistency of the local plan with the 
state comprehensive plan or· the 
appropriate regional policy plan, the· . 
state or regional plan shall be construed 
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as a whole and no specific goal and policy 
shall be construed or applied in isolation 
from the other goals and policies in the 
plans. 

145. Section 163.3177(11) adds, in relevant part: 

(a} The Legislature recognizes the need 
for innovative planning and development 

· strategies which will address the 
anticipated demands of continued 
urbanization of Floiida•s coastal and 
other environmentally sensitive areas, and 
which will accommodate the development of 
less populated regions of the state which 

- seek economic development and whic.h have 
suitable land and water resources to 
accommodate growt~.in an environmentally 
acceptable manner. The Legislature 
further recognizes the substantial 
advantages of innovative'approaches to 
development which may better s~rve to 
protect environmentally sensitive areas, . 
maintain the economic viability of . 
agricultural and ot~er predomi~~ntly rural 
land uses, and provide for the · cost- · 
efficient delivery of public facilities 
and services. ·· · ·· · 
(b) .It is £he intent 6f the Le~isl~ture 
that the local government comprehensiv~ 
plans and plan amendments adopted . pursuant 
to the provisions of this part provide for 
a planning process which allows for land 
use efficiencies within existing urbar::i · 
areas·_and_~hich ~lso allows for .the . 
conv~rsion of rural lands to other uses, 
where appropriate and consistent with the 
other provisions of this part an4 the 

/_..; affected local comprehensive ·planS, 
through the application of ;i.nnovative and 
flexible planning and development 
strategies and creative land. use planning 
techniques, which may include, but not be 
limited to, urban· villages, new towns, 
satellite communities, area-based 
allocations, clustering and ope~ space 
provisions, .mixed-u·se development, and 
sector planning. 
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146. Section 163.3177(8) provides in part: 

All elements of the comprehensive plan, 
whether mandatory or optional, shall be 
based upon ~ata appropriate to the element 
involved. . . . 

147. Section 163.3177(10) (e) states in part: 

It is the Legislature's intent that 
support data or summaries thereof shall 
not be subject to the complip.nce re:view .. 
prociss, but ihe Legislature i~tends that 
goals ~nd policies be clearly based on 
appropriate d_ata. . • . 

148. Rule 9J-5.005(2) {a) provides in part: 

All goals, objectives, policies, . 
standards, findings and c6ncluilons within 
the comprehensive plan and its support . 
documents, and within plan amendments and 
their support documents, shall be based .· 
upon relevant and appropriate data and the 
analyses applicable to ·e~ch element~-··.: -To . 
be based on data means to react to ·it · in ·,- .. · 
an appropri.ate way· and to the extent. _ ' . ' 
necessary· •indicated by the data available 
on that particular subject at the time o·f 
adoption of the p),an or plan amendn'"L°ent .at 
issue •... · · · 

.:\:. 

149. Rule 9·J~s··. oo·6._(2) (b) and (c) provides that the· 

future land use element shall be bas~d on the f6lioi~ng 
:·,:. 

·analyses: 
' ' ' 

. -
. (2) (b) - Ari analysis of the character and 
magnitude of existi'ng vacant or 
undeveloped land in · order to determine its 
suitability for use, including where 
available: 

1. Gross vacant or undeveloped land 
area, as indicated in Paragraph - (1) (b); 

2. Soils; 
3 . Topography; 
4. Natural resources; and 
5. Hi~toric resources; 

(c) An analysis of the amount of land 
needed to accommodate the projected 
population, including: 
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1. The categories of ·land use and 
their densities or intensities of use, 

2. The estimated gross acreage 
needed by category, and 

3. A description of the methodology . 
used[.] 

150. Rul e 9J ... 5.006(3) (b}8 requires 'Lhal: the .future land 

use element contain an objective to "discourage the 

proliferation of urban sprawl." · 

151. 

follows: 

Rule 9J-5. 003 (140) define·s "urban sprawl", as 

'Urban sprawl' means urban development or 
uses which are located in predominantly 
rural areas, or rural areas interspersed 
with generally low-intensity or low
density urban uses, and which are · 
characterized by one or more of the . 
following conditions: (a} The premature or 
poorly planneci .. conversion of rural iand to 
other uses; (b~ The creation of areas of 
urban development or uses which are not 
functionally related to land uses w~ich 

· • predominate· the adjacent area; or (c) The · 
creation of areas of urban.developrnen~ or 
uses which fail to m·aximize the use of 
existing public facilities or the use of 
areas within which publ.ic services are 
currently provided .. Urban sprawl is 
typically __ manifested in· one or more of the. 
following· land ·use · or development 
patterns: Leapfrog·or ~cattered 
development; ribbon or strip commercial or 
other development; or large expanses of 
predominantly low-intensity, low-density, · 
or single-use development. 

152. Rule 9J-5.006(5) elaborates upon the concept of 

urban sprawl in the review of plans and plan .amendments for 

discourag_ing the proliferation of urban sprawl: 

(a) Purpose. The purpose of this 
subsection .is to give guidance to local 
governments and other interested parties 
about how to make sure that plans and plan 
amendments are consistent with relevant 
provisions of the state comprehensive 
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plan, regional policy plans, Chapter 163, 
Part II, F.S., and the remainder of this 
chapter regarding discouraging urban 
sprawl, including provisions concerning 
the efficiency of land use, the efficient 
provision of public facilities and 
services, the separation of urban and 
rural land uses, and the protection of 
agriculture and natural resources~ 
(b) Determination. ~he determination of 
whether a plan or plan amendment 
discourages the proliferation of urban 
sprawl _shall be based upo:n the stand~rd~ , 

· contained in this subsection. · · · · · 
(c) In g~neral. The discouragement of 
urban sprawl accomplishes many related 
planning objectives . The purpose of this 
subpection is to provide a general · 
methodology for examining whether or not a 
plan or plan amendment discourages .the 
proliferation· of ·urban sprawl. This . 
subsection is organized.into twelve 
paragraphs, Paragraphs (5) (a) th.rough 
(5) (1). Nothing.in this paragraph (5) 
shall be interpreted to require that a . 
local government submit information beye>nd 
the information required by other . 
provisions of ·this chapter. . . 
(d) Use of indicator~. Paragrap~ (S)jg) 
describes those ~spects or attribu~~S . 9~ : ~ 
plan or plan amendment which, whe:1:1.· .. .: ::, · ·. _ ·. 
present, indicate that the plan or plan • .. . 
amendment may fail to discourage urban ... .. 
sprawl . For purposes of reviewing · th~:: : 
plan for discouragement of urban sprawl, : 
an evaluation shall be made whether any of 
these indicators is present in a·plan _or ,. 
plan amendment. If an indicator . is. · .. . 
present, the extent, amount or f~equency. 
of that indicator . shall be conside_red. 
The presence and potential effects of 
multiple indicators shall be considered to 
determine whether they collectively 
reflect a failure to discourage urban 
sprawl. 
(e) Methodology for determining . 
indicators. Paragraphs (5) {h) through 
(5) (j) describe the three major components 
of a methodology to 'determine the presence 
of urban sprawl indicators. 
Paragraph (5) (h) describes how land us~ · 
aspects of a plan · shall be analyzed. · The 
land use element, including both the 
future land use map and associated 
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objectives and policies, represents the 
focal point of the local government's 
-1 ., •.. ,:~,M e-F.::0-.-1- naragr-p'., (5) (i') i:'· ... c..-.:. ..... ~ .•• ::; -.L • ....___ -- C1. ' ,1,,.L 

describes the unique features and 
characteristics of each jurisdiction which 
provide the context of the analysis and 
which are needed to evaluate the extent, 
amount or frequency of an indicator and 
the significance of an indicator for a 
specific jurisdiction. Paragraph (5) (j) 
recognizes that land use plans generally 
may be significantly affected by other 
development policies in a plan which may 
serve to mitigate the presence of urban 
sprawl indicators based on the land use 
plan alone. Paragraph (5) (j) describes 
development controls which may be used by 
a local government to mitigate the 
presence of urban sprawl. 
(f} Analysis components. 
Subsection (5) (k} describes how the 
analysis components described in 
Subsections (5) (h) through (5) (j} are 
combined in a systematic way to determine 
the presence of urban sprawl indicators. 
(g) Primary indicators. The primary _ 
indicators that ·a 'plan or plan amendment 
does not discourage the proliferation of 
urban · sprawl are listed below. The 
evaluation of the presence of these 
indicators shall consist of an analysis of 
the plan or plan amendment within the 
context of features and characteristics 
unique to each locality in order to 
determine whether the plan.or.plan 
amendment~ . 

1. Promotes, allows or designates for 
development substantial areas 0£ the · 
j4risdiction to pevelop as low-intensity, 
low-density, or single-use development or · 
uses in excess of demonstrated need. 

2. Promotes, allows or designates 
significant amounts of urban development 
to occur in rural areas at substantial 
distances from existing urban areas · while 
leaping over undeveloped lands which are 
available and suitable for developm_ent. 

3. Promotes, allows or designates 
urban development in radial, .strip, 
isolated or ribbon patterns generally 
emanating from .existing urban 
developments. 

4. As a result of premature or poorly 
planned conversion of rural land to other 
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uses, fails adequately to protect and 
conserve natural resources, such as 
wetlands, floodplains, native vegetation, 
environmentally sensitive areas, natural 
groundwater · aquifer recharge areas, lakes, 
rivers, shorelines, beaches, bays, 
estuarine systems, and other significant 
natural systems. 

•5. Fails adequately to protect 
adjacent agricultural areas and 
activities, including-~ilviculture, and 
including active agricultural and 
silvicultural activities as well as 
passive agricultural activities -and ·. 
dormant, unique and prime farmlands and 
soils. 

6. Fails to .maximize use of existing 
public facilities and services. 

7. Fails to maximize use of future 
public facilities and services. 

8. Allows for land use patterns or 
timing which disproportionately increase 
the cost in time, money and energy, of 
providing and main·taining facilities and 
services, including roads, potable water, 
sanitary sewer, stormwater management, law 
e_nforcement, education, .health care, . _fire .• 
and emergency response, and general , .... 
government. . . .. 

9. Fails . to provide a clear .. sepa~~-t -~9-n .' ::. ·. 
between rural and urban uses. 

10. Discourages or inhibits ~riiil~ .. ;. 
development or the redeve_lopment · of .. .
existing neighborhoods and communities. 

11. Fails to encourage an at~ractive 
and functional mix of uses. · 

12. Results in .poor accessibili~y. •. 
· among linked or related larid uses. . .· . 

13. Results in the loss of significant 
amounts of functional open space: 
(h) Evaluation o~ land uses. The· 
comprehensive plan must be reviewed in its 
·entirety to make .the determinations 
in (5) (g) above. Plan amendments must be 
reviewed individually and for their impact 
on the remainder of the plan. - However, in . 
either case, a land use ·analysis will be :• . 
the focus of the review and constitute the 
primary factor for making the 
determinations. Land use types 
cumulatively (within the entire 
jurisdiction and areas less than the 
entire jurisdiction, and in proximate 
areas outside the jurisdiction) will be 
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evaluated -based on density, intensity, 
distribution and functional relationship, 
including an analysis of the distribution 
of urban and rural land uses . Each land 
use type will be evaluated based on: 

1. Extent. 
2. Location. 
3. Distribution. 
4. Density. 
5. Intensity. 
6. Compatibility. 
7. . suitability.· 
8. Functional relationship. 
9. Land use combinations .. 
10. Demonstrated need over the 

planning period. 
(i) Local conditions. Bach of the 

land use factors in (5) (h) above will be 
evaluated .within the context of features 
and characteristics unique to each 
locality. These include: • 

1. Size of developabie area. 
2. Projected growth rate 

(including population, commerce, industry, 
and agricultur.e} . . . . 

3. Projected growth amounts 
(acres ·per land use category} . · · 

4 . · Facility availability 
(existing and c_ommitted} . 

5. Existing pattern of . 
development (bui_lt and vested) ,· including 
an analysis of the extent J.o which the 
existing pattern of development- reflects 
urban · · 
sprawl. . . 

6·. Projected gr6wth trends over 
the planning period, includ:J.ng the change 
in the overall density ·or intensity of 
urba·n development: throughout the 
jurisdiction. . 

7. Costs of facilities and 
services, such as per capita.cost over the 
planning period in terms of resources and · 
energy. · 

8. Extra~jurisdictional and 
regional .growth 6haracteristics . . 

9. Transportation networks and 
use characteristics {existing and 
committed) ·. 

10. Geography, topography and 
various natural features of the 
jurisdiction. 

{j) Development controls. 
Development controls in the comprehensive 
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plan may affect the determinations in 
(5) (g) above. The following development 
controls, to the extent they are included 
in the comprehensive plan, will be · 
evaluated to determine how they discourage 
urban sprawl: . 

l. Open space requirements ·. 
2. Developmer:it clustering 

requirements. 
3. Other planning.strategies, 

including the establishment of minimum 
development density and intensity, 
affecting the pattern and character of 
development. 

4. Phasing of urban land use 
types, densities, intensities, extent, 
locations, and distribution over time, as 

'.measured through the permitted-changes in 
land use within each urban land use 
category in the plan, and the timing and 
location of those changes. . 

5. Land use locational criteria 
related to the existing 

0

development 
pattern, natural resources and facilities 
and services. . 

6. Infrastructure extension .· 
controls, and 1nfrastructure maximization . 
requirements and incentives. 
· 7. Allocation · of the .costs of ... 
future development ·bas~d on the benefits 
received. · · . . · 

8 ~ · The extent to which new 
developrnent ·pays for itself. 

9. Transfe~ of d~velopment 
rights. 

10. Purchase .9f development 
rights. ~ 

11. Planned unit ~evelopment 
requirements. 

12. · Traditional neigh.bo~hood 
developments. · 

· 13. Land use functional 
relationship linkages and mixed land uses. 

14. Jobs-to-housing balance 
requirements. 

15. Policies specifying . the 
circumstances under which future 
amendments could designate new lands for 
the urbanizing area. · 

16. Provision for new towns, 
rural villages or rural activity centers. 

17. Effective functional 
buffering requirements. 
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18. Restriction on expansion of 
urban areas. 

19. Planning strategies and 
incentives which promote the continuation 
of productive agricultural areas and the 
protection of environmentally sensitive 
lands. 

20. Urban service areas. 
21. Urban growth boundaries. 
22. Access management controls. 

: {k) Evaluation of factors. Each of 
the .land .use types ·and land use · 
combinations analyzed in Paragraph (5) (h) 
above will be evaluated within the context 
of the features and chara~teristics of the 
locality, indiv~dually and together (as 
appropriate), as listed in 
Paragraph ( 5) ( i) . If a local government 
has in place a .comprehensive plan found :i.n 
compliance, the Department shall not find 
a plan amendment to be not in compliance 
on the issue of discouraging urban sprawl 

. solely because of preexisting indicators 
if the amendment does not exacerbate 
existing indicators of urban sprawl within 
the jurisdiction_. · 

(1) Innovative and flexible planning 
and development strategies; 
Notwithstan9ing and as · a means of 
addressing any p~ovisions contained in 
rules 9J.:.s.006(3) (b)8., 9J-5.011(2) (b)3., 
9J-5.003(140) ·and this subsection, · the 
Department encourages innovative and 
flexible planning and development . 
strategies . and .creative 1?1,nd use pl~nning 

. techniques in loca·l plans . Planning · : . 
strategies and techniques such as urban 
villages, new towns, satellite• 
communities, area-based allocations, 
clustering and open space provisions, 
mixed-use development and. sector planning 
that allow the conversion of rural and · 
agricultural lands to other uses while 
protecting environmentally sensitive 
areas, maintaining the . economic ~iabil~ty 
of agricultural and ·other predominantly 
rural land uses, and providing for the 
cost-efficient delivery of public 
facilities and servic'es, will be 
recognized as methods of discouraging 
urban sprawl and will be determined 
consisterit with the provisions qf . the 
state comprehensive plan, regional policy 
plans, Chapter 163, Part .II, and this 
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chapter regarding discouraging the 
proliferation of urban sprawl. 

153. As a preliminary issue, Lee County cannot repeal or 

allow to expire the 2010 Overlay without subjecting this 

action or inaction to review under Chapter 163, Part II, 

Florida Statutes. 

154. Section 163.3191 describes the process by which 

· · local .governments submit .evaluation and apprai~al reports anq 

accompany.ing amendments. ··rh relevant part, this section 

states: 

(1) The planning program shall be a · 
continuous and ongoing process. The 
local planning agency shall prepare 

'periodic reports on the comprehensive _ 
plan, which shall be sent to the 
governing body and to the state . land 
planning agency at least once every 5 

.years after . the adoption of __ the .. 
comprehensive_ plan. Reports may be .. . . 
transmitted at lesser intervals as -rµay be : 
required or upon request of the. governing 
body . It is th~ intent of t~is act ~hat 
adopted comprehensive plans be · . . . 
periodic.ally updated as provided _by th;is 
section through the evaluation and · . _. 
appraisal repoi:"t". The evaluation_ and 
appraisal report process shall _be _the 
principal process for updating local . 
comprehensive -plans to reflect changes in · 
state policy .on planning ·and grow_t~ 
management. 
(2) The report. shall pre~~nt•~n 
assessment and evaluation of the success 
or failure of the comprehensive plan,. or ·. 
elemeni or portion thereof, and .shall 
contain appropriate statements (using 
words, maps, ' illustrations, or other 
forms) related to: · 

(a) The major problems of 
devel·opment, physical deterioration, . and 
the location of land uses and the social 
and economic effects of such uses in the 
area. 
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(b} The condition of each element in 
the comprehensive plan at the time of 
adoption and at date of report. 

(c) The comprehensive plan objectives 
as compared with a'ctual results at date 
of report. 

(d) The extent to which unanticipated 
and unforeseen problems and opportunities 
occurred between date of adoption and 
date of report. 

(e) The effect on the comprehensive 
plan of changes to: . the state · · ·: · 
comprehensive plan, the requirements of 
this part, the minimum criteria contained 
in chapter 9J-5, Florida Administrative · 
Code, and the appropriate strategic 
regional policy plan. 

(f} The· identification of any actions 
that are taken or need to be ~aken to 
address the planning issues identified in 
the report. . 

(g) · Proposed or anticipated plan 
amendments necessary to address or 
implement the identified .changes. 

(h) A description of the public 
participation process used by the local 
government i~ preparing the report. 
(3) The report shall also suggest changes 
needed to update the comprehensive plan, _ 
or elements or portions thereof, 
including reformulated objectives, · 
policies, and standards. Local 
governments are encouraged to use the 
report process- to develop a local vision 
that could serve as one basis for 
revision of the local comprehensive plan 
consistent with the requirements of this 
act. . . 
(4) The governing body shall adopt, or 
adopt with changes, the report or · 
portions thereof within 90 days after 
receiving it from the local planning 
agency. The governing body shall amend 
its comprehensive plan based on the 
recommendations contained in the adopted 
evaluation and appraisal report, pursuant 
to the procedures in ss. 163.3184, · 
163.3187, and 163.3189. Amendments to 
the plan and the adoption of the report 
may be simultaneous. When amendments to 
the plan do not occur simultaneously with 
the adoption of the evaluation and 
appraisal report, the report shall 
contain a _schedule for adoption of 
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proposed amendments within 1 year after 
the report is adopted, except that the 
state land planning agency may grant a 6-
month extension for adoption of such plan 
amendments if the request is justified by 
good and sufficient cause as determined 
by the agency. The report shall be 
transmitted to the state land planning 
agency, with the related amendments when 
the amendments are transmitted pursuant 
to s. 163.3184. · 
(5) The first periodic report for each 
local government shall be prepared not 
later than 7 year$ after -the adoption -of 
the comprehensive plan. Every other 
periodic report shall'be prepared not 
more than an additional 5 years 
thereafter. . . 
(6) (a) The report shall include findings 
and recommendations with respect to the 
requirements of subsections (2) and (3). 

(b) If the plan amendments to 
implement recommendations in the 
evaluation and appraisal report are 
submitted subsequent to submittal of the 
report, the amendments must be consistent 
with the findings and recommendations ·of 

· the report . 
* * * 

(8) The state land planning agency· ·is· . 
authorized to adopt by rule a phas_ed . ·· 
schedule for submittal of reports: A .· 
local government may transmit its repor~ · 
in advance of the submittal date set .by · 
rule if it gives the agency and the 
public adequate notice as prescribed _by 
rule. If a local government -has .·. 
submitte'd its .report in advance · of the 
established submittal date, the local 
government shall submit on its due date 
an addendum to address relevant changes. 
in the state comprehensive plan, this 
part, the minimum requirements in chapter 
9J-5, Florida Administrative Code, and 
the appropriate strategic ·regional policy 
plan made subsequent to submittal of the 
report. The schedule for -completion and 
transmittal of plan am·eridments to 
implement the intergovernmental 
coordination element of 
s. 163.3177(6) (h)l:, 2., and 3, shall not 
be dependent upon nor established by the ·• 
rule authorized by this subsection. 
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(9) The state land planning agency shall 
cond~ct a sufficiency review of each 
repoz-t _to determine whether it has .been · 
submitted in a timel y fashion and 
contains the prescribed components. The 
agency shall complete the sufficiency 
determination within 60 days of receipt 
of the report. The agency shall not 
conduct a compliance review. 
(10) The state land planning agency may 
delegate the review of reports to the 
appropriate regional planning council. 
When the review has been delegated to a 
regional planning council, any local 
government in the region may elect to 
have its report reviewed by the: council 
rather than the agency. The agency shall 
adopt rules for uniform and ade.quate 
review of reports and shall retain 
oversight for any delegation of review to 
a regional planning council. Any plan 
amendment recommended by the report shall 
be reviewed. by the agency pursuant to s. 
163.3184 and be adopted by the local 
gover~men~ pursuant to s. 163.3189. · 
(11) ·The Administration Commission may 
impose the sanctions provided bys. 
163.3184(11) against any local -government . 
that fails to implement its report · 
through timely and sufficient amendments 
to its local plan except for reasons of 
excusable delay. Sanctions shall .be 
prospective only and begin after a final 
order .has been issued by the 
Administration Commission and a 
reasonable·period of . time has been 
allowed for the local . government to 
comply with an adverse determination by 
the Administration Commission ·thro~gh 
adoption of plan amendments that are in 
compliance. The state land planning 
agency may initiate, and an .affected 
person may intervene in, such a 
proceeding by filing a petition with the 
Division of Administrative Hearings, 
which shall appoint an administrative law. 
judge and conduct a hearing pqrsuant to 
ss. 120.569 and 120.57(1) and submit a 
recommended order to the Administration 
Commission. The commission may implement 
this subsection by rule. 

* * * 
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155. Section 163.3199 thus provides a means by which 

DCA may initi~te a proceeding for a failure to reenact the 

2010 Overlay, or another device to accomplish the - same 

purpose, and the consequence of an adverse resolution would 

result in the same sanctions as are implemented for an 
. 

uncorrected determination of noncompliance. The o~ly 

difference _if Lee County fails.to act is that an a~fected 

person could not initiate a proceedfng, but would have to 

intervene in a proceeding initiated DCA: 

156. For the reasons noted above, the Plan Amendments·, 

if limited to 1: 1, are in• _compliance ·with . the criter~a . of 

supporting data and _analysis, discouraging urban sprawl, 

internal consistency, and·consistency with the State Plan. 

15 7. For the reasons noted abov~, ·. the . Plan . )\.mendment~, 

if extended to 6: 1, are ~ot · in compliai:i,ce with the crite_~ia of 

suppo:r:ting data and. analysis, internal · -consistency, and 

consistency with the ~t~~e .Pla~ b~catise _P~titioner ~roved to 

the exclusion of fair o.ebate that the Plan .Amendments are -· 

inconsistent with the criteria of sup;port:ing ·c;l~ta_. and analysis 

in terms of residential need and other matters, internally 

incorisistent with Objectives 77.3 and 77.4 ~nd Policy 77.2.10, 

and inconsistent with Sections 187 .201 (10) (b) 3. and (16)'(a) of 

the State Plan, when considered as a whole . 

. RECOMMENDATION 

It is 

RECOMMENDED that the Department of Corrrrnunity -Affairs 

submit the recommended order to the Ad.ministration Commission 
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for a final order that the Plan Amendments are not in 

compliance without a remedial amendment that, continuing to 

require that the development of the subject property proceed 

only under the Planned Development District option, prohibits 

any density increase for the subject property over the 1:1 

density allpwed under Rural without regard to the Planned 

Development District. 

DONE AND ENTERED•this -1!l- day of October, 1998, in 

Tallahassee, Leon County, Florida. 

COPIES FURNISHED: 

~~))ldl 
ROBERT E. MEALE 
Administrative Law Judge 
Division of Administrativ~ Hearings 
The DeSoto Building 
1230 Apalachee Parkway . 
Tallahasse~, Florida 32399-3060 
(850) 488-9675 SUNCQM 278-9675 
~ax Filing (850) J21-6847 - · 

Filed with the Clerk of the 
Division of Administrative Hearings 
this / 9 day of October, 1998. 

James F. Murley, · Secretary 
Department of Community Affairs 
Suite 100 
2555 Shumard Oak Boulevard 
Tallahassee; Florida 32399-2100 

-:: 

Stephanie Gehres Kruer, General Counsel 
Department of Community Affairs 
Suite 315 
2555 Shumard Oak Boulevard 
Tallahassee, Florida 32399-2100 

Thomas W. Reese, Attorney 
2951 61st Avenue South · 
Saint Pe~ersburg, Florida 

• 
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Shaw P. Stiller, Assistant General Counsel 
Department of Conununity Affairs 
2555 Shumard Oak Boulevard 
Tallahassee, Florida 34108 

Timothy Jones, Assistant County Attorney 
Lee County Attorney's Office 
Post Office Box .398 
Fort Myers, Florida 33902 

Kenneth G. Oertel, Attorney 
Oertel Hoffman 
Post .Office .Box -1110 . · 
Tallahassee, Florida 32302-1110 

• 
. NOTICE· OF RIGHT TO SUBMIT EXCEPTIONS . 

All parties have the right to submit written exceptions within 
15 days from the da.te of this recommended order. Any 
exceptions to this recommended order .must be filed with the 
agency that will issue .the final ·order in this case. · 
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LETTER OF AUTHORIZATION 

TO LEE COUNTY COMMUNITY DEVELOPMENT 

The undersigned do hereby swear or affirm that they are the fee simple title holders and owners of record 

of property commonly known as Ol -4 ~ .-,2J..s..- oo~ ooo I, ooo and legally described in exhibit A 
attached hereto. c::t.t'\~ 0?.. .. '4t--'2-(,-'9c:, -Ooo 1, oo o 

The property described herein is the subject of an application for zoning or development. We hereby 

designate ___________ as the legal representative of the property and as such, this 
individual is authorized to legally bind all owners of the property in the course of seeking the necessary 
approvals to develop. This authority includes but is not limited to the hiring and authorizing of agents to 
assist in the preparation of applications, plans, surveys, and studies necessary to obtain zoning and 
development approval on the site. This representative will remain the only entity to authorize development 
activity on the property until such time as a new or amended authorization is delivered to Lee County. 

Owner* (signature) 

Printed Name 

Owner* (signature) 

Printed Name 

STATE OF FLORIDA 
COUNTY OF LEE 

Sworn to (or affirmed) and subscribed before me this 

Owner* (signature) 

Printed Name 

I 
,·--t-
~ day of_n.....__~.:::.._.\-"".) ___ , 2oo_L by 

_::-_)_._\j__..;......a:""'<?_.,...:;_V\,;__-t_--'tf\..___(}_ll\\_e::_?_1 _____ _,, who is personally known to me orwho-flaS..produced 

- - ----------·-··· - -•··- ------------···--- ----------- -as-1aentification. -

,,,,o~u,,,,, 
/#f.i>ri 'P.~, Robert Rogers 
~•f )*! MYCOMMISSION# CC9!2116 EXPIRES 
~-. . '.l.l March 19 2004 

'•:l;i,r,,f,I~:;,, BON0ED THRU TROY FAIN INSURANC~ INC. 

ZDS0103 Rev.04 
3/01/97 Y2K 1/03/2000 

Notary Public 

(SEAL) 



LETTER OF AUTHORIZATION 

TO LEE COUNTY COMMUNITY DEVELOPMENT 

The undersigned do hereby swear or affirm that they are the fee simple title holders and owners of record 

of property commonly known as 01,. I.\ 'is'.,. 2" ··oo..- Deco l • lOO O and legally described in exhibit A 
attached hereto. 

The propert described herein is the subjept of an application for zoning or development. We hereby 
· oY\-r. (',\. \~S.O'i\ CU'\~ . . 

designate , L.L-L.- as the legal representative of the property and as such, this 
individual is authorized to legally bind all owners of the property in the course of seeking the necessary 
approvals to develop. This authority includes but is not limited to the hiring and authorizing of agents to 
assist in the preparation of applications, plans, surveys, and studies necessary to obtain zoning and 
development approval on the site. This representative will remain the only entity to authorize development 
activity on the property until such time as a new or amended authorization is delivered to Lee County. 

~ ,;J /J(e " 
f ~ Owner• (signature) 

~chit-,l <OUUL:t;\i"o-s:\-: 
Printed Name Printed Name 

Owner* (signature) 

Printed Name 

STATE OF FLORIDA 
COUNTY OF LEE 

Owner* (signature) 

Printed Name 

Sworn to (or affirmed) and subscribed before me this 
' r+-111 __. \ 
l 2J . day of l-e_. .:_0 . 2oo_t , by -------

--~/ 
_N:,_1 _~.l.,.--\_(..:..j_,\_c\_.+.:'._~_.\_•. __ ·r_ ·C(_O_c_~-_o_·~c._~-_c_.· __ ,, ____ , who is personally known to meer·wtro·hasvroauced 

~----~-·---- ·--·----.. ····· -- · ·- ----~,- -...... · ··- · · --·- ·· •· · as identification. __ __;,;,;__ __________________________ _ 

-----~~'.'?~ Robert Rogers 
[.f°Ji.'\;1 MY COMMISSION# CC912116 EXPIRES 
~-~·~Y March 19, 2004 
"1«itr.:n·~""' !ONDED THAU TROV FAIN INSURANCE, lNC, 

ZDS0103 Rev.04 
3/01/97 Y2K 1/03/2000 

··'7 
,.,.,.---···"·1;/;2_ ... 
'· _.' / 

, . 

Notary Public 

(SEAL) 



'. .1 

:··.; 

,,· ·- · 

\ 

LETTER OF AUTHORIZATION 

TO LEE COUNTY COMMUNITY DEVELOPMENT 

The undersigned do hereby swear or affirm that they are the fee simple title holders and owners of record 

of property commonly known asO;t.-49 ..... ~..-.oo..- 000\. lODO and legally described in exhibit A 
attached hereto. 

The property described herein is the subject of an application for zoning or development. We hereby 
· :::rohV"' M. ~ \.e.e..son ~ 

de~ignate~,.yt,,<3l0 ~1,,:::;D@(,L;.:, 1 11-t.-L:- as the legal representative of the property and as such, this 
individual is authorized to legally bind all owners of the property in the course of seeking the necessary 
approvals to develop. This authority includes but is not limited to the hiring and authorizing of agents to 
assist in the preparation of applications, plans, surveys, and studies necessary to obtain zoning and 
development approval on the site. This representative will remain the only entity to authorize development 
activity on the property until such time as a new or amended authorization is delivered to Lee County. 

Owner• (signature) 

Printed Name 

Printed Name 

STATE OF FLORIDA 
COUNTY OF LEE 

Sworn to ( or affirmed) and subscribed before me this 

Owner• (signature) 

Printed Name 

Owner• (signature) 

Printed Name 

/
' (-} 11 -f~;, {/) J_ 

day of __ . ___ .... ,.,_.-..,_ . __ , 200 , by 

_~_,:::,L:;:;;)_e.___,;\)_1.1i..,;;;e_\J+f __ C_u.;..;1i_j-+=i) __ ;_\'-,;o"-------'' who is personally known to me or whe-has--produced-
(, 

_____ ... ,---- -·· ··-··· ·-·· --·· · as identification. _......,:;;__ ___________________________ _ 

A~V~~ Robert Rogers 2:f'Jsi.'\;-. MYCOMMISSION# CC912116 EXPIRES 
~:.J§z.'.~"..f March 19, 2004 
'•1-?,';;r,·"-~'' BONDED THRU TROY FAIN INSURANC~ INC. 

1111 n i l'\ 

ZDS0103 Rev.04 
3/01/97 Y2K 1/03/2000 

Notary Public 

(SEAL) 



': ·~ ; 

EXHIBIT 1-B-4 
COVENANT OF UNIFIED CONTROL 

The undersigned do hereby swear or affirm that they are the fee simple title holders and owners of 

record of property commonly known as ) lo '3 g) 'Bx:,~ ~\--W. __ -ib_S-----=€ ____ and 
(street address) 

legally described in exhibit A attached hereto. 

The property described herein is the subject of an application for planned development zoning. We 
~~(\. Iv\.~ ~ l..e..e.son a...~L . 

hereby designate~&t.4(:KD@ ~et/. Cv. LL.~ as the legal representative of the property and as 
such, this individual is authorized to legally bind all owners of the property in the course of seeking ·the 
necessary approvals to develop. This authority includes but is not limited to the hiring and authorization of 
agents to assist in the preparation of applications, plans, surveys, and studies necessary to obtain zoning and 
development approval on the site. This representative will remain the only entity to authorize development 
activity on the property until such time as a new or amended covenant of unified control is delivered to Lee 
County. 

The undersigned recognize the following and will be guided accordingly in the pursuit of development of 
the project: 

1. The property will be developed and used in conformity with the approved master concept plan including 
all conditions placed on the development and all commitments agreed to by the applicant in connection 
with the planned development rezoning. 

2. The legal representative identified herein is responsible for compliance with all terms, 
conditions,safeguards, and stipulations made at the time of approval of the master concept plan, even if 
the property is subsequently sold in whole or in part, unless and until a new or amended covenant of 
unified control is delivered to and recorded by Lee County. 

3. A departure from the provisions of the approved plans or a failure to comply with any 
requirements,conditions, or safeguards provided for in the planned development process will constitute 
a violation of the Land Development Code. 

4. All terms and conditions of the planned development approval will be incorporated into covenants and 
restrictions which run with the land so as to provide notice to subsequent owners that all development 
activity within the planned development must be consistent with those terms and conditions. 

5. So long as this covenant is in force, Lee County can, upon the discovery of noncompliance with the 
terms, safeguards, and conditions of the planned development, seek equitable relief as necessary to 
compel compliance. The County will not issue permits, certificates, or licenses to occupy or use any 
part of the planned development and the County may stop ongoing construction activity until the project 
is brought into compliance with all te~tio~gu;.jrds of the planned development. 

~" £1...,, &. ,..,JC-~ 
wner 

2i K.~0 rf: Met/Yl<Z_y 
' Printed Nar6e 

7 

STATE OF FLORIDA) 
COUNTY _OF LEE ) 

Sworn to ( or affirmed) and subscribed before me this 15--r day of f 2--b , 200 / 

:J. Ke 1,{r· fVla 1/l It:.,\,/ who is personally known to me oic-has-prl1cfucecr 

I 
_ .._--:;---;;;__ __ -_ -_- _--_- _ -_···-_· ·_- ·_ · _-- --·-- - .. _-··- ·;..;.;·".;.;;" --·· · .;..;.· ·• .;..;'" .... - .•-;..;;· --;....;..;;.;.;.;.;;.;;..___;_~:--=~ ·-'""-=- ··· . as. identification. 

by 

,,,,~-:;.~'11:••,,, Robert Rogers 
tfK~:i MYCOMMlSSION# CC912116 EXPIRES 
~-~-~~; March 19, 2004 (Name typed, printed or stamped) '•,,r.,9r,;r,-~',' BONOfD l HRU TROY FAIN INSURANC~ INC. 

(Serial Number, if any) 



EXHIBIT 1-8-4 
COVENANT OF UNIFIED CONTROL 

The undersigned do hereby swear or affirm that they are the fee simple title holders and owners of 

record of property commonly known as I (p ~ 6P (o\ai"id:r:v ~~~ SJ:.. 
(street address) 

legally described in exhibit A attached hereto. 

and 

The property described herein is the subject of an application for planned development zoning. We 
::fo \."\n M. ~ \..e~"' ~ 

hereby designate ~ ~Ad--.~~Tud. Co. L...k.L. as the legal representative of the property and as 
such, this individual is authorized to legally bind all owners of the property in the course of seeking the 
necessary approvals to develop. This authority includes but is not limited to the hiring and authorization of 
agents to assist in the preparation of applications, ·plans, surveys, and studies necessary to obtain zoning and 
development approval on the site. This representative will remain the only entity to authorize development 
activity on the property until such time as a new or amended covenant of unified control is delivered to Lee 
County. 

The undersigned recognize the following and will be guided accordingly in the pursuit of development of 
the project: 

1. The property will be developed and used in conformity with the approved master concept plan including 
all conditions placed on the development and all commitments agreed to by the applicant in connection 
with the planned development rezoning. 

2. The legal representative identified herein is responsible for compliance with all terms, 
conditions,safeguards, and stipulations made at the time of approval of the master concept plan, even if 
the property is subsequently sold in whole or in part, unless and until a new or amended covenant of 
unified control is delivered to and recorded by Lee County. 

3. A departure from the provisions of the approved plans or a failure to comply with any 
requirements,conditions, or safeguards provided for in the planned development process will constitute 
a violation of the Land Development Code. 

4. All terms and conditions of the planned development approval will be incorporated into covenants and 
restrictions which run with the land so as to provide notice to subsequent owners that all development 
activity within the planned development must be consistent with those terms and conditions. 

5. So long as this covenant is in force, Lee County can, upon the discovery of noncompliance with the 
terms, safeguards, and conditions of the planned development, seek equitable relief as necessary to 
compel compliance. The County will not issue permits, certificates, or licenses to occupy or use any 
part of the planned development and the County may stop ongoing construction activity until the project 
is brought into compliance with all t onditions a safeguard of the planned development. 

;-_. ~~~~=-'-'-"---

Printed Name 
STATE OF FLORIDA) 
COUNTY OF LEE ) 

Sworn to ( or affirmed) and subscribed before me this \ s..µ,_ day of '~ .b . , 200 i 

by~<:?.u JE'._'j (,.:.,-r.).\10~ U ~ ~O who is personally known to me or-has-produced-~ 
I C 

_ ___ ,, ______ ---··· --- - -- --- · ·-- -- - --- - ·-- ···-·--------- --- --'J ·--as·identification;-

,,,,, .. ,,,,, 
s-~Itr. r~ Robert Rogers 
;*( :*§ MYCOMMISSION# CC912116 EXPIRES 
•~~ -- .. •i } March 19, 2004 

'~;//{,,°r,I~••' BONDED THRU TROY FAIN INSURANCE, INC. 

.-"'{f/<'----
Notary Pulic ,:,) 

! 
(Name typed, printed or stamped) · 
(Serial Number, if any) 



,, 
}-:'l 

! 

. ,• -.. .. 
EXHIBIT 1-8-4 

COVENANT OF UNIFIED CONTROL 

The undersigned do hereby swear or affirm that they are the fee simple title holders and owners of 

record of property commonly known as l&-:,S-o Bon·r+a,~w{'"i;b. 5€ and 
(street address) 

legally described in exhibit A attached hereto. 

The property described herein is the subject of an application for planned development zoning. We 
-::f""ohA M. 6 \e e~ t1-V'\ci.... 

hereby designate &A:c.h':;<oA-b,]>e0e,lcw»~rrl::(,p. LL.l.as the legal representative of the property and as 
such, this individual is authorized to legally bind all owners of the property in the course of seeking · the 
necessary approvals to develop. This authority includes but is not limited to the hiring and authorization of 
agents to assist in the preparation of applications, plans, surveys, and studies necessary to obtain zoning and 
development approval on the site. This representative will remain the only entity to authorize development 
activity on the property until such time as a new or amended covenant of unified control is delivered to Lee 
County. 

The undersigned recognize the following and will be guided accordingly in the pursuit of development of 
the project: 

1. The property will be developed and used in conformity with the approved master concept plan including 
all conditions placed on the development and all commitments agreed to by the applicant in connection 
with the planned development rezoning. 

2. The legal repre.sentative identified herein is responsible for compliance with all terms, 
conditions,safeguards, and stipulations made at the time of approval of the master concept plan, even if 
the property is subsequently sold in whole or in part, unless and until a new or amended covenant of 
unified control is delivered to and recorded by Lee County. 

3. A departure from the provisions of the approved plans or a failure to comply with any 
requirements,conditions, or safeguards provided for in the planned development process will constitute 
a violation of the Land Development Code. 

4. All terms and conditions of the planned development approval will be incorporated into covenants and 
restrictions which run with the land so as to provide notice to subsequent owners that all development 
activity within the planned development must be consistent with those terms and conditions. 

5. So long as this covenant is in force, Lee County can, upon the discovery of noncompliance with the 
terms, safeguards, and conditions of the planned development, seek equitable relief as necessary to 
compel compliance. The County will not issue permits, certificates, or licenses to occupy or use any 
part of the planned development and the County may stop ongoing construction activity until the project 
is brought into compliance with all te~n~~•~lanned development. 

Y.., Owner 

Printed Name 
STATE OF FLORIDA) 
COUNTY _OF LEE ) 

, \Hi - , 

by 

Sworn to (or affirme~2,9n~ subscribed bef~re me this \ '---- day of \-e-J0 .- , 200 \ 

i/'\J\·,J'\cte,,\ V f o CO.CC.-\ who is personally known to me OF has produced 

,.-___, -·---· . . - -- . ~ - _ _.-7 
7

,,.- as identification; · 
-------------------.,,,,.., """?"""""· ,,.....",,-"--

</ I< ·ft ___ _ 
,,, .... ,,,, 

,1I'1'1' r.~, Robert Rogers 
h° ·1:i MYCOMMISSION# CC912116 EXPIRES 
~-.. ..-~, Morr.h 19, 2004 
'•,;°¥,P,r,,'\W~'' BONDED THRU TROY FAIN INSURANC~ INC. 

Notary Public 
i 

/ 
(Name typed, printed or stamped) 
(Serial Number, if any) 



·., 
• I 

. ' I :; 
1.·.'.; 

PARTV 

AFFIDAVIT \ . ,,..-----; 

I, }'.J\, L AC\. e....- \ · Yf Ol.C\;C C ·\ certify that I am the owner or authorized 
representative of the property described herein, and that all answers to the questions in this application 
and any sketches, data or other supplementary matter attached to and made a part of this application, are 
honest and true to the best of my knowledge and belief. I also authorize the staff of Lee County 
Community Development to enter upon the property during normal working hours for the purpose of 

investiga~ng and eval~ thru this application. 

! S · nature of Owner or Owner-authorized Agent 

Typed or printed name and title 

STATE OF FLORIDA) 
COUNTY OF LEE ) 

,r\.l 

The foregoing instrument was certified and subscribed before me this \ t{' day of f e\j 

2ooyj_, by ~\L¼{,\ ·7(CCo.cC:1 , whoispersonallyknowntome'"""1ho 

has-pl'oduced- ·--··----·-----·- -- ·· •--· --·- -·· - ---· · · _·· ______ · as identification. 

(SEAL) 
Signa ~e of notary public 

Printed name of notary public 



··· ·- · 

PARTV 

AFFIDAVIT 

I, -:f"", i<e,0--r MM~ certify that I am the owner or authorized 
representative of the property--~cribed herein, and that all answers to the questions in this application 
and any sketches, data or other supplementary matter attached to and made a part of this application, are 
honest and true to the best of my knowledge and belief. I also authorize the staff of Lee County 
Community Development to enter upon the property during normal working hours for the purpose of 
investigating and evaluating the request made thru this application. 

STATE OF FLORIDA) 
COUNTY OF LEE ) 

Date 

The foregoing instrument was certified and subscribed before me this \ day of h-:;~. 
200/ _l, by :j', \l'..ev,-r 'fV\crn \ e-1 , who is personally known to me .,_,,,,I,e, 

has-produted ··----···--··--·-··--···--···-·-·····.:..-.. -.. -. __ . _______ . __ _____ .. as identification:----

...... t~Vf.u,,,,, Robert Rogers j:fK-1:) MY COMMISSION# CC912116 EXPIRES 

(SEAL) ~-~-~~ March 19, 2004 
"'7,t a,,.;.~,,- BONDED THRU TROY FAIN INSURANC~ INC. 

''H11H' 

Signature of notary public 

Printed name of notary public 



' ._, 

PARTV 

AFFIDAVIT 

I, <--;)G\,\Ji2., · · · (\If \JI \ f..> certify that I am the owner or authorized 
representative of th · property d scribed herein, and that all answers to the questions in this application 
and any sketches, data or other supplementary matter attached to and made a part of this application, are 
honest and true to the best of my knowledge and belief. I also authorize the staff of Lee County 
Community Development to enter upon the property during normal working hours for the purpose of 
investigating and evaluating the request made thru this application. 

x0~~~ . 
SignatureoiooTo~ authorized Agent 

STATE OF FLORIDA) 
COUNTY OF LEE ) 

7_ I I c lo/ 
Date~ 

The foregoing instrument was certified and subscribed before me this_\,,__~_-r_\\ day of _ _,b_e_- ,....:.,_k)""---
, who is personally known to me or:-who 

has-produced···-- · · ... . ......... ···---· -- - ---- · - -~------·- · . . • , . . ... --· ---as identification. 

,,•-:J.~"r~•. Robert Rogers f:!'"X""fl: MYCOMMISSION# CC912116 EXPIRES 

(SEAL) ~:~_:,..., March 19, 2004 
••1,i", ,.•0~ BONDED THRU TROY FAIN INSURANC~ INC. ,,Rf .. ~\ 

----o-·---:_;-; 
,___..// .-. ... / .-.-:.~ - .. .. .. 

I 
ublic 

Printed name of notary public 



' -YV.a. .a.u• .:.u I 1"\U I I• P.002 ,,003 

EXHIBIT 1-F 

DISCLOSURE OF INTEREST FORM FOR: 

srAAP No . .,.S.e.e, : 1 cAsE No. __________ _ 
c; I - q ~-2.Ct,-oo - oooa l. ooo 

1. If the property Is owned In fee simple by an INDIVIDUAL, tenancy by the entirety, tenancy In common, or Joint 
tenancy, list all parties with an ownership interest as welt as the percentage of such Interest. 

Name and Address Percentage of Ownership 

2. If the property is owned by e1 CORPORATION, list the officer& and stockholder& and the percentage of stock 
owned by each. 

Name, Address, and Office Percentage of Stock 

3. If the property Is In the name of a TRUSTEE, list the beneficiaries of the trust with percentage of interest. 

4, If the property Is in the name of a GENERAL PARTNERSHIP OR LIMITED PARTNERSHIP, 11st the names of 
the general and limited partners. 

Name and Address Percentage of Ownership 

(over) 



5. If there is a CONTRACT FOR PURCHASE, whether contingent on this application or not, and whether a 
Corporation, Trustee, or Partnership, list the names of the contract purchasers below, including the office!'$, 
stockholders, beneficiaries, or partners, 

Name, Address, & Offlce(lt applicable) Percentage of Stock 

Date of Contract: _________ _ 

6. If any contingency clause or contract terms Involve additional parties, list all individuals or officers, if a 
corporation, partnership, or trust. 

Name and Address 

For My changes of ownerslilp or changes In contracts for purchase subsequent to the date of the application, 
but prior to the date of final public h_earing, a supplemental disclosure of Interest shall be flied. 

The above Is a full disclosure of all parties of Interest In this appl\catlon, to the best of my knowledge and 
belief. /l 

,;,c.,~1,,-

(Printed or typed name of appll 
STATE OF FLORIDA , 
COUNTY OF '9:! Co\U~, 

The foregoing Instrument was ac nowledged before me this ;;>.o day of ulJ(l)lU) , 2001_, by 
-. I\ -e o r whof-!:h~&1~&..ppii:cro)Qd1.Uu~c&~e'"==-::::::=::::.--

~ ~ 
(SEAL) 

Signature of Notary Public 

cS /1._annC;,\_ C'r·a. YLr!-
Printed Name of Notary Public 



T0:9414353992 P.002 -003 

EXHIBIT 1-F 

S 
DISCLOSURE OF INTEREST FORM FOR: 

I ' I fl,1. 
SlRAP NO. , .f?C.;hO(\ o< t'v /¢ CASE NO. 

Oil..-4~-'1.-~ -oo-oooc\,csDO ------------
1. If tne property Is ownad In fee simple by an INOIVIOUAL, tenancy by the entirety, tenancy In common, or Joint 

tenancy. list all parties with an ownership Interest as well as the percentage of such interest. 

Percentage of Ownership 
/6() )c-, 

2. If the property i! owned by l!I CORPORATION. list the officer& and stockholder& and the percentage of stock 
owned by each. 

Name, Address, and Office Percentage of Stock 

3. If the property Is In the name of a TRUSTEE, 11st the beneficiaries of the trust with percentage of interest. 

Name and Address Percentage of Interest 

4. If the property Is In the name of a GENERAL PARTNERSHIP OR LIMITED PARTNERSHIP, 11st the name& of 
the general snd limited partner!. 

Name and Address Percentage of Ownership 

(over) 



, ... ; 

I "-' • -' I• ,._,,_,,_. J _ I L.,. 

5, If there is a CONTRACi FOR PURCHASE, whether contingent on this application or not, and whether a 
corporation, Trustee, or Partnership, list the names of the contract purchasers below, Including the officers 
stockholders, beneficiaries, or partners, ' 

Name, Address, & Office(lf applicable) Percentage of Stock 

Date ot Contract: _________ _ 

e. If any contingency clause or contract terms involve additional parties, list all individuals or officers, if a 
corporation, partnership, or tn1st. 

Name and Address 

For any changes of ownership or changes In contracts for purchase subsequent to the date of the application, 
but prior to the date of final public hearing, a supplemental disclosure or Interest shall be flied, 

The above Is a full disclosure of all parties of interest In this application, to the best of my knowledge and 

belief. ~~, fj ~~ 
Signature:~~ //(

7
/ 

(App nt 

s..~" , K errJ- ({kt n Lt-~ 
(PrlntE:Kl or typed name of applicant)'. 

STATE OF' FLORIDA , 
COUNTY OF Ee! Co\\...\e1 



. 
) · .. ,: 

I L-1-1 J..._, 1-t.JCJ.lr. .lr.lw,,I• J.U I 1,u1 I• 

EXHIBIT 1-F 

() \ OISC~OSURE OF INTEREST FORM FOR: 

srAAP No . .Je(!;hcn J E Ya cAsE No. ________ _ 
02.. • 4c;.?-~-oo-o~\. \000 

1. If the property Is ownad In fe& simple by an INOIVI OUAL, tenancy by the entirety, tenancy In common, or Joint 
tenancy, list all parties with an ownership Interest as well as the percentage of such interest. 

Name and Address Percentage of Ownership 

2. If the property is owned bye CORPORATION, list the officers and stockholder& and the percentage of stock 
owned by each • 

Name, Address, and Office Percentage of Stock 

Name and Address Percentage of Ownership 

(over) 



: i 
I 

··-1 

,! 
. ' . .J 

5, If there is a CONTRAC, FOR PURCHASE, whether contingent on this application or not, and whether a 
Corporation, Trustee, or Partnership, list the names of the contract purchasers below, Including the officers, 
stockholders, beneficiaries, or partners, 

Name, Address, & Office(lf applicable) Percantage of Stock 

Date of Contract: _________ _ 

6, If any contingency clause or contract terms Involve additional parties, list all individuals or officers, If a 
corporation, partnership, or trust. 

Name and Address 

For any changes of ownership or changes In contracts for purchase subsequent to the date of the application, 
but prior to the date of final public hearing, a supplemental disclosure of Interest shall be filed. 

The above Is a full disclosure of all parties of Interest In this appllcatlon, to the best of my knowledge and 
belief. ,,,,..-~ . (\ 

Signature: ' ~l\ N~ CW'\( ulJ'0 

STATE OF FLORIDA 
COUNTY OF ~Co\\h~:( 

(Applicant) )) () 

f¼-W\LU ~Ji ' do 4\"\\o 

Signa'tu of Notary Public 

SJ\a o h u(\ GcG ''--i-
Printed Name of Notary Public 



SOUTHWEST FLORIDA 

..,OARD OF COUNTY COMMISSIONERS 

Bob Janes 
District One 

Douglas R. St. Cerny 
District Two 

Ray Judah 
District Three 

Andrew W. Coy 
District Four 

John E. Albion 
District Five 

Donald D. Stilwell 
County Manager 

· tlames G. Yaeger 

February 6, 2001 

Mitch Hutchcraft, RLA, AICP 
Vanasse & Daylor, LLP 

RECEI,1.ED. 
FEB O 8 2001 

BY: 

Writer's Direcfolal Number: 9 41- 3 3 5-16 0 4 

RECEIVED 
FEB 1 2 2001 

BY: 

' ' County Attorney 
:.' •,:·; 

12730 New Brittany Boulevard, Suite 600 
Fort Myers, Florida 33907 

;,· 
l .. 1 

Diana M. Parker 
County Hearing 
Examiner 

@ Recycled Paper 

Re: Development of Regional Impact for Bonita Beach Road Project 

Dear Mr. Hutchcraft: 

Thank you for faxing me a copy of your January 30 letter regarding the above mentioned. 
An original copy of this letter is coming via US MAIL, however, it was faxed to help you 
meet your deadline. 

The Bonita Beach Road Project is within the Lee County EMS service area. Furthermore, 
if future budgetary projections for additional resources are approved, Lee County EMS will 
continue to provide pre-hospital emergency care and ambulance transportation services to 
this area. 

If I can be_·of any further assistance, please call me at the above referenced number. 

Sincerely, 

H.C. 11 Chris 11 Hansen 
EMS Program Manager 

SAFETY 

H:Vmpac/\Hulchcraft ORI letter Bonita Beach RD.201 

P.O. Box 398, Fort Myers, Florida 33902-0398 (941) 335-2111 
Internet address http://www.lee-county.com 

AN EQUAL OPPORTUNITY AFFIRMATIVE ACTION EMPLOYER 
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Superiot Waste Servkc:s of Florida, Inc. 
1710 I Pine Ridge Road SW 
Fort Myer., Be.,ch, FL 33931 

(941} 334-1224 
FAX (941) 334-1224 

February 02,2001 

Mr. Mitch Hutchcrat1 
12730 New Brittany Boulevard 
Suite 600 · · 
Fort Myers ,Florida 33907 

RE: Servicabllity of Proposed Bonita Beach Road Project 

Dear Mr. Hutchcraft, 

This letter is to confirm that the proposed Bonita Beach Road project ,defined as 
Sections 1 and 2 of Township 48, Range 26 does lndeed lie within the service area that 
Superior Waste Services of Florida does currently service. 

Superior can not only provide residential s~ices to the:; proposed development once 
completed, but can also tervicc any needs that you or any subcontractors may have 
during the construction phase of the development. 

In the event you have any further questions or concerns please do not hesitate to contact 
me. 

PROVJOJNC "SUPERIOR'' ID1STE Sl:.'RVIC.."'ES 

I 
I!, 
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Lee County OiVf sion of Concurrency Management 
Post Office Box 398 
1820 Hendry Street 
Fort Myers, Florida 33901 

Re: Sections 1 & 2, Township 48S, Range 26E, 
Bonita Springs, Lee County, Florida 

Dear Sir or Madam: 

Please be advised that the Developer has requested potable water, sewer and 
reuse servloo for the project referenced above. The Developer is required to Install aH 
off~site ,ind on-site waterline and/or sewer line extensions necessary to provide service 
to the project In accordance with Bonita Springs Utilities, Inc, specificatrons. 

The projects engineer, Agnoli, Barber & Brundage, estimates the usage to be 
600,000 gallon~ per dmy. Bonita Springs Utl!ities, fnc. will have the capacity to provide 
the above estimated gallonage from its 9 mil/Ion gallon per day water treatment plant in 
October 2001, when plant expansion construction Is completed. · The Water 
Reclamation Facility will have the capacity to treat the above estimatQC! gaHonage fro111 
its 7 million gallon per day treatment plant in February, 2002, when plant expansion 
construction f s completed .. 

Reuse water is not available at this time. 

Toe static water pressure at the point the developers' waterline extension will 
connect currently exceeds 20 psi. 

This letter should not be construed as a commi1ment or guarantee to setve, but 
only as to the availability of potable water, sewer and reuse at this time. Bonita Springs 
Utilities, Inc. may commit to reserve plant capacity If available, at such time as the utility 
company and dElvelope, enter into a Developers Agreement and approval is obtained 
from all approprlate siete and local regulatory agencies, 

PJ/mar 

cc: Agnol1, Barber & Brundage 
P,O, 8-0x 236$, Boniti'l Springs, fL 34133 (941) 992.0;,11 To/1 Free (800) 59.9-1496 Web Sile Address· WWW.BON/TAUTl!.liY.COr.1 
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· Office of tne Slierf,jf 
'Roaney Sfioay 

County of !ee 
State of :f{oriaa 

Mr. Mitch Hutchcraft, RLA, AICP 
Vanasse & Daylor, LLP 
12730 New Brittany Blvd.l Suite 600 
Ft Myers, FL 33907 

Re.: Development of Regional Impact for Bonita Beach Road Project 

Sir: 

The Bonita Beach Road Project la within the service area for the Lee County Sheriffs Office. If . 
future budgetary projections for resources are approved, the Sheriff's Office will be able to i ; 
continue to provide service to this area. 

If additional Information is required, please contact my office at 477~1041. 

Respectfully, 

A~~~-!:Ctl 
ajor David M. Bonsall 

Commander: Operations 

C:\Shaiirukmta ProJoct.doc 

.!Ma_/ot' :Da11id' .M. 21011..faff 
14"750 Six Mile Cypress Parkway Fort Myers, Florida 33912-4406 

Tel. 941-477 .. 1041 Dbonsall@Jsberifflff.fLora 

TOTAL P.02 
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THE SCHOOL DISTRICT OF LEE C OUNTY 
2055 CENTRAL AVENUE• FORT.MYERS, FLORIDA 33901-3988 • (941) 334-11 02 

KATHERINE B • AEN 
CH A IR M AN • DISTRICT 4 

TEAAI K . VVAMPLEA 
VICE CHAIRMAN • DI S TRICT 1 

RECEIVIi:D 
FEB 1 2 2001 

..JEANNE S , D • ZIEA 
D IST RI C T 2 

.JANEE, KUCKEL , P H. 0 , 
DISTR ICT 3 

LISA POC K RUS 

O1STAICT 5 

BY: SAUCE HAATEA , PH , 0, 
SUF"EAINTENO EN T 

KEITH B. M A RTI N 
80ARO ATTORNE Y 

February 9, 2001 

Mr. Mitch Hutchcraft, AJCP 
Executive Vice President 
Vanasse & Daylor, LLP 
12730 New Brittany Boulevard, Suite 600 
Fort Myers, FL 33907 

Re: Development of Regional Impact for Bonita Beach Road Project 

Dear Mr. Hutchcraft: 

This letter is in response to your request as to whether a proposed golf course community 
to be located in Sections 1 and 2 of Township 48, Range 25 is within the Lee County 
School District service area. This is within the.District's South Choice Zone, and is within 
the District's service area. The proposal is to accommodate 1,158 residential units. These 
units could generate approximately 359 public school students, based on an estimated 
student generation rate of .31 per single family dwelling unit, and up to 15 new 
classrooms. 

The schools in this South region that would serve this development are operating at or 
above permanent student capacity levels. Those schools that exceed permanent student 
capacity levels are operating through the use of portable classroom buildings or will 
require new permanent classrooms to be built. The growth generated by this development 
will require either the addition of permanent student and auxiliary space or the placement 
of portable buildings, as well as additional staff and increased District resources. Clearly, 
the fiscal impacts are significant and the applicant will need to mitigate the increased 
demands the development will place upon the Lee County School District. 

In addition, this development is in an outlying, rural, area of Lee County that is presently 
not served by any existing schools. The Lee County School District would be desirous of 
entering into a discussion on the availability of a school site within this project or in the 

BonitaBcachRoad2-9-01.doc · 

ENSURE STUDENT SUCCESS 
AFFIRMATIVE ACTION/ EQUAL 0PPORTUNrTY EMPLOYER 
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proximity of this project to assist in offsetting any impacts this development will create to 
the District and the community as a whole. 

If you have any further questions or comments, please do not hesitate to give me a call. 

Sincerely, 

~~~ 
Stephanie Keyes, Facilities Planner 
Construction Services 

cc: Tyler F. Patak, NCARB, Director 
Dr. Gay Thompson, Executive Director, Support Services 
file 

BonitaBeachRoad2-9-0 I .doc 
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EXIST/Na 
LAKE 

RECONFIQURED 

QREEN 
SPACE 

RESIDENTIAL 

PREPARED BY 
THE TEAM OF: 

QREEN 
SPACE 

RESIDENT/AL 

BONITA BAY GROUP 
MARGARET EMBLIDGE 
3461 BONITA BAY BL i,v 
SUITE 104 
BONITA SPRINGS, FL 34134 

AGNOLI, BARBER & BRUNDAGE 
RICK BARBER-PRESIDENT 
DOMINICK AMICO 
7400 TAM/AMI mAIL, NORTH 
SUITE 200 
NAPLES, FL 34108 

RESIDENTIAL 

VANASSE & DA YLOR UP, Inc.. 
MITCHEL A. HUTCHCRAFT 
12730 NEW BRITTANY BL \,V 
SUITE 600 
FORT MYERS, FL 33907 

CDMIM/SS/MER /NT£RNA nONAL 
KIRK MARTIN 
8140 COLLEGE PKWY 
SUITE 202 
FORT MYERS, FL 33919 

QREEN 
SPACE 

PAVESE LAW FIRM 
NEALE MONTGOMERY 
1833 HENDRY ST 

GREEN 
SPACE 

FORT MYERS, FL 33901 

~--- FLOW WAY 

I 
I 
II 
ti 
I 
I • • I 
• • 

RESIDENTIAL 

QREEN 
SPACE 

RESIDENTIAL 

PASSARELLA & ASSOC/A TES 
KEN PASSARELLA 
4575 WA ROYAL£ 
SUITE 104 
FORT MYERS, FL 33919 

DAVID PLUMMER & ASSOCIATES ARCHEOLOGICAL AND HISTORIC 
MARK GILLIS CONSERVANCY, Inc. 
1531 HENDRY ST ROBERT S. CARR, M.S. 
FORT MYERS, FL 33901 

f 
0 

OREEN 
SPAC~ 

RESIDl!NTIAL 

RESIDENTIAL 

RESIDENTIAL 

N 

* 'vi E 

s 

~ f a 
400 800 

SCALE: 1" = · 800' 

i 
1600 

.-

DEVELOPMENT SUMMAR~ 
RESIDENTIAL: 
Single "Family. 
Mufti-Family 

RECREATIONAL: 
Golf Course 
Clubhouse 
Park 

827 +/- Units 
331 + /- Units 

18 - 36 Holes 
11 Acres 
10 Acres 

NON RECREA noN OPEN SPACE: 
Wetlands/Indigenous 129 Acres +/-
Flow Ways 25 Acres +/-
Existing Lakes: 42.2 Acres 
Proposed Lakes: ~23 Acres + /-
Perimeter Buffers: '54.5 Acres 
Other Open Space 131 Acres +/-
TOTAL OPEN SPACE: 604.8 Acres +/-

COMMUNITY USES: 
Village Green 10 Acres +/-
Maintenance Area 4.5 Acres +/-

MAP "H" 
MASTER DEVELOPMENT PLAN 

BONITA BEACH ROAD 

BEACH ROAD DEVELOPMENT CO. 

1/29/01 
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I . SECnON LINE \ NOTE: t . 
l-_u EXISTING TOPOGRAPHY SHOWN BASED ON N.G V.D. 1929. 

PROVIDED BY SOUTHERN R£SOURCE MAPPING AERIAL PHOTOGRAPHY. 

PREPARED SY · N 
BONITA BAY GROUP VANASSE & DA YLOR LlP, /no. PAVES£ LAW FIRM PASSARELLA & ASSOC/A TES 

* APPENDIX C-3 ; '-IE TEAM OF: MARGARET EMBLIDGE MITCHEL A. HUTCHCRAFT NEAL£ MONTGOMERY KEN PASSARELLA 
3461 BONITA BAY BL \,V 12730 NEW BRITTANY BL\,V 1833 HENDRY ST 4575 VIA ROYAL£ 

\,/ E 

}, ~· SUITE 104 SUITE 600 FORT MYERS, FL 33901 SUITE 104 EXISTING TOPOGRAPHY MAP 
BONITA SPRINGS, FL 34134 FORT MYERS, FL 33907 FORT MYERS, FL 33919 s 

' 
~ a . ., AGNOLJ, BARBER & BRUNDAGE COM/MISS/MER INTERNA noNAL DAVID PLUMMER & ARCHEOLOGICAL AND HISTORIC BONrTA BEACH ROAD 

RICK BARBER KIRK MARnN ASSOCIATES CONSERVANCY, /(10. 0 400 800 BEACH ROAD Dl=VELoPMENT CO. DOMINICK AMICO 8140 COLLEGE PKWY MARK CILLIS ROBERT S. CARR, M.S. 7400 TAM/AMI TRAIL, NOf?TH SUITE 202 1531 HENDRY ST 
SUITE 200 FORT MYERS. FL .J.3919 FORT MY,RS, FL 339()1 SCALE: 1 " 800

1 1129/01 
NAPL~S, FL 3410(1 -
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PREPARED BY 
THE TEAM OF: 
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81 
(z.113AC.t) 
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SFWMD JUllSDICTIONAL Wl:1LANDS 
(147.0ZAc.t) 

~ SFWHD 'OtHER SLWACE WATERS' 
(48,52AC,,t) 

~ SIRVEYED WETLAl'I) LINE 

WETLAND AND 'OTHER SWACE WATl:RS' 
LINE DEPICTED FROM AERIAL PHOTOGRAPH 

BONITA BAY GROUP 
MARGARET EMBLIDGE 
3461 BONITA BAY BL vV 
SUITE 104 
BONITA SPRINGS, FL 34134 

AGNOL( BARBER & BRUNDAGE 
RICK BARBER-PRESIDENT 
DOMINICK AMICO 
7400 TAM/AMI TRAIL, NORTH 
SUITE 200 
NAPLES, FL 34108 

VANASSE & DA YLOR LLP, Inc. 
MITCHEL A. HUTCHCRAFT 
12730 NEW BRITTANY BL vV 
SUITE 600 
FORT MYERS, FL 33907 

COM/MISS/MER INTERNA nONAL 
KIRK MARTIN 
8140 COLLEGt PKWY 
SUITE 202 
FORT MYERS, FL 33919 

ISO 
(7.29Ac.:) 

PAVESE LAW FIRM 
NEALE MONTGOMERY 
1833 HENDRY ST 
FORT MYERS, FL 33901 

71,7 
(8.97Ac.:) 

P/L 

211, 
(943,25Ac.:t) 

PASSARELLA & ASSOCIATES 
KEN PASSARcLLA 
4575 VlA ROYALt 
SUIT£ 104 
FORT MYERS, FL 33919 

614 
0.2J.AC.:) 

DAVID PLUMMER & ASSOCIATES ARCHEOLOG/CAL AND HISTORIC 
MARK GILLIS CONSERVANCY, Inc. 
75j7 HENDRY ST ROBERT$, CARR, M.S. 
FOl?T MYERS, FL 3390t 
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400 800 1600 

SCALE: 1" -" 800' 
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FLUCFCS % OF 

CODE DESCRIPTION ACREAGE TOTAL 
ISO AGRICUL TVRAL RESEARCH FACILITY 7,29 Ac.t 0.6% 
100 RECREATIONAL 2,61 AC.t O.Z% 
Zl4 ROW CROP 94.S..25 AC , t 7Z.7% 

4119 PINE Fl:.'ti.TWOODS, OISTURBEO Z0.91 AC.t 1.6':. 
LISI PINE, dlSTVRBEO, HYDRIC CUSAc.t o.o,:. 
LISO PINE, DISTVRBED 5,57 AC.t O.t.,:. 
LZZ BRAZILIAN PEPPER l..7ZAC,t O.t.% 
LZ21 BRAZILIAN PEPPER, HYDRIC 0.SZ Ac.t 0.0% 
4Z4 MELALEUCA le ,35 AC,t l.t.% 
4241 MELALEUCA. HYORIC 39'.97 AC,t 3.1% 
t.ze9 CABBAGE PALM, DISTURBED Z,03 AC.t 0.Z% 
4Z91 WAX-MYRTLE/WILLOW, HYDRIC Z.3l AC.t 0.Z% 
Ll4 HARDWOOD/CONIFER MIXED 2,12 AC.t O.Z% 
514 DITCH 6.U. Ac. t O.S% 

6Zl9 CYPRESS, OISTUR9EO 6~.IOAC.t 5.1% 
6240 P.INE-CYPRESS, OISTURBEO 24 ,25 AC.t 1,0% 
6500 WETLAND FOREST MIXED, DISTURBED 6.e1 Ac .t 0.S% 
641 FRESHWATER HARSH ~.ll AC . t 0.2% 
740 OISTUR9EO LAND ec. .se Ac,t 6.5% 
7401 OISTVRBEO LANO, HYOR IC l .LS Ac.t 0.3% 
74Z BORROW AREA 1.2.19 AC.t 5.Z% 
747 BERM e ,70 Ac.t 0.1% 
OIL BOAO Z.~l A~.t 0 2% 

170• 7n A,.• IMnw; 

~ 

FUJCFCS LINES ESTIMATED FROM 
1'~200' Al:RIAL PHOTOGRAPHS }.W 
LOCATIONS Al'PROXINATED, 

FLUCFCS PER FLORIDA LAND USE, 
COVER Al-ID FORMS CLASSIFICATION 
SYSTEM (FLUCFCS) (FDOT 1985). 

PROPERTY BOUNDARY ANO Su:tVEYEO 
WEi'LAN() LINES SHOWN F'ER AGNOLI 
BARBER AND BRLt-lDAGE, INC. DRAWING 
No, KPASSA.DWG. DATE OCTOBER 4, 2000. 

SFWHD JIRISDICTIONAL WET1.At-i>s 
FIELD RliVIEWED ANO APPROVED BY 
CRAIG SCHHITTLER ON MAY 6, 2000, 

'OTHER SURFACE WATER$' DEPICTED 
FR6M AE.RIAL PHOTOGRAPH. 

,, ,, 

APPENDIX C-1 
FLUCFCS MAP 

BONltA BEACH ROAD 

BEACH ROAD DEVB.OPMl=NT 00. 

1129/01 




