












































































































































PART III - LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: April 25, 2005
A. LOCAL PLANNING AGENCY REVIEW

Following a presentation by staff, a member of the LPA asked about Policy 13.1.11 requiring public
hearings for zoning related requests to be held November 1 through May 1. Staffresponded that this was
an identical request that the Board of County Commissioners had reviewed in September, 2002 and
January, 2003 during the original Captiva amendment hearings. The Board did not adopt that policy.

The LPA asked several questions about Policy 13.1.10. Staff explained that not permitting a rezoning that
would allow for higher density than was currently in place would primarily affect the RSC-2 zoned lots
at the south end of Captiva and could expose the County to liability under the Bert J. Harris Jr. Act.

One member of the LPA commented that there should be a date for completion of the comprehensive
Captiva Drive landscaping plan. Staff replied that they would determine a realistic date and add that to
Policy 13.1.13 prior to sending it to the Board of County Commissioners for transmittal.

The LPA asked if anyone from the public wished to comment.

A member of the Captiva Community Planning Panel spoke in support of proposed policies 13.1.10,
13.1.11 and 13.1.13 (mangroves) as they were originally submitted. He asked that the LPA delay their
decision on Policy 13.1.10 which would prohibit rezonings on Captiva that would increase density until
the Planning Panel had an opportunity to work with someone from the County Attorney’s office on
compromise language.

The Planning Panel’s representative spoke supporting Policy 13.1.10, as submitted. He stated that the
Panel disagrees with the Bert Harris Concerns. He also spoke in favor of retaining Policy 13.1.11, as
submitted. He said that the panel supported staff’s revision to policy 13.1.12 regarding variances and they
appreciated the change to the policy on mangroves to apply that County wide, but that they still wanted
language about the protection of mangroves specific to Captiva. The Panel supported staff’s
recommendation on Policy 13.1.14 regarding the comprehensive Captiva landscaping plan but wanted
Policy 13.1.15 regarding the telecommunication tower to remain a separate policy and not have that
included into existing Policy 13.1.2.

There was considerable additional discussion about Policy 1.1.10 between the LPA, staff, members of the
public, members of the Planning Panel and their representative. An Assistant County Attorney explained
the Bert J. Harris, Jr. Act concerns with this proposed policy.

The LPA closed the Public Hearing and directed staff to insert a completion date for the comprehensive
Captiva landscaping plan into Policy 13.1.13, retain language specific to Captiva for protecting mangroves
to the greatest extent possible, and to leave Policy 13.1.15 regarding the height of a telecommunication
tower at a specific location on Captiva as a stand-alone policy.
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PART II - STAFF ANALYSIS

A. STAFF DISCUSSION

The proposed privately-initiated amendment application was received by the County on September 29,
2002. Planning staff provided copies of the proposed amendment to Goal 13 and requested comments
from various County departments, including:

* Community Development

« County Attorney’s Office

* Department of Transportation
* Environmental Sciences

» Natural Resources

* Smart Growth

« EMS

Comments or replies were received from the Department of Community Development Division of Zoning,
Division of Environmental Sciences, Department of Transportation, Smart Growth, EMS and the County
Attorney’s office.

Staff recommends transmitting the following policies, as revised:
POLICY 13.1.10: New att t i ' '
abwc—wrrent—zmﬁnz—wrﬂ—not—bc—pcnmﬁcd— The maximum allowable dens1tv on Captwa lsland is three

dwelling units per acre.

Density in Lee County is primarily controlled by the Future Land Use category designation. In some
instances, zoning caps density below the density allowed by the Future Land Use category because of lot
size requirements.

There are three Future Land Use Categories on Captiva that are covered by this plan amendmnet. South
Seas Resort is located within the Outlying Suburban and Wetlands Future Land Use categories, but is
limited to 912 dwelling units. The Captiva Fire Station is located within the Public Facilities Future Land
Use Category. The remainder of Captiva Island that is covered by this plan amendment is located in the
Outlying Suburban Future Land Use category. The Outlying Suburban Future Land Use category allows
up to three dwelling units per acre.

There are a handful of lots on Captiva with commercial zoning designations that do not allow residential
development, thereby capping the density on those lots at zero. In addition, there are approximately 57
parcels that are zoned RSC-2 which requires a minimum lot size of one acre. Many of these RSC-2 zoned
lots could achieve higher densities through the rezoning process.
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It also raises doubt as to whether unnecessary hardship may be found -- and a variance granted --
in instances when application of a regulation would result in no viable economic use of the
property, but there has not been a finding of no fair and substantial relationship between the
purposes of the ordinance and the specific restriction on the property.

The Simplex decision rests on an earlier ruling in Town of Chesterfield v. Brooks, 126 N.H. 64,
(1985). In that case, the town's zoning ordinance required mobile homes to be located on
unpaved roads, or set back at least 500 feet from a paved road. The purpose of the ordinance was
to preserve the rural character of the town. The mobile home owners claimed they were being
discriminated against, and the ordinance was found unconstitutional, not because it sought to
protect the town's rural character, but because the way in which it did so violated the mobile
home owners' equal protection rights.

The Court said that because zoning ordinances "balance the use and enjoyment of property of
some residents against the use and enjoyment of other residents," they are subject to the middle
tier equal protection test. Id., p. 603. This standard seemed appropriate in a case where there was
an arbitrary distinction made between classes of homeowners -- those owning mobile homes and
those owning stick-built homes, regardless of the size or appearance of the homes.

But in the Simplex case, the equal protection test was applied to classes of property owners
based on the zoning district in which the property was located -- industrial zone as opposed to
commercial zone. Traditionally, these types of cases are challenged under a spot zoning theory,
not an equal protection claim. The Simplex decision raises doubts about the validity of the
distinction between zoning districts.

For these reasons, sorting out the meaning of this new unnecessary hardship standard may take
several years of litigation. However, a few principles should be kept in mind by zoning board
members as they consider applications for variances:

1.Consideration should be given to the character of the neighborhood surrounding

the parcel for which the variance is sought. Does the zoning ordinance reflect the

current character of the neighborhood?

2.Does the regulation interfere with the owner's right to use property as he/she

sees fit, as long as that use does not injure the public or private rights of others?

Given that the character of the neighborhood must be taken into account when considering a
variance application, it is important for municipalities to continually engage in good planning so
that zoning ordinance revisions can occur when appropriate.

Finally, it is interesting to note that the Court did not render a decision on Simplex's request for a
variance and, instead, sent the case back to the superior court to determine whether the applicant
meets the new definition of unnecessary hardship.



VARIANCE HARDSHIP WORKSHEET

Is the request due to a Code Enforcement action?

(] Yes. If Yes, indicate case number , and

name of contractor

L] No.

Prerequisites to granting of variance:

A variance may be granted when it will not be contrary to the public interest where, owing to special
conditions, a literal enforcement of the provisions of this chapter will result in unnecessary and undue
hardship. The term “undue hardship” has a specific legal definition in this context and essentially means
that without the requested variance, the applicant will have no reasonable use of the subject property
under existing development regulations. Personal medical reasons shall not be considered as grounds
for establishing undue hardship sufficient to qualify an applicant for a variance. Economic reasons may
be considered only in instances where a landowner cannot yield a reasonable use and/or reasonable
return under the existing land development regulations. You have the right to consult a private attorney
for assistance.

In order to authorize any variance from the terms of this chapter, the Board of Adjustment shall find all of
the following factors to exist: :

(1) That special conditions and circumstances exist which are not applicable to other lands,
structures or buildings in the applicable zoning classification:

(2) That the special conditions and circumstances do not result from the actions of the applicant:

(3) That granting the variance requested will not confer on the applicant any special privilege that is
denied by the provisions of this chapter to other lands, buildings or structures in the identical zoning
classification:

(over)



(4) That literal enforcement of the provisions of this chapter would deprive the applicant of rights
commonly enjoyed by other properties in the identical zoning classification under the provisions of this
chapter and will constitute unnecessary and undue hardship on the applicant:

(5) That the variance granted is the minimum variance that will make possible the reasonable use of
the land, building or structure:

(6) That the granting of the variance will be in harmony with the general intent and purpose of this
chapter and that such use variance will not be injurious to the area involved or otherwise detrimental to
the public welfare:

| understand that all of the above conditions apply to the consideration of a variance and that each of
these conditions have been discussed with me by the below-signed zoning representative. | am fully
aware that it is my responsibility to prove complete compliance with the aforementioned criteria.

Signature of applicant

Signature of planner















POLICY 13.1.7: The owner or agent for any rezoning, variance, or special exception
request within the Captiva Planning Community must conduct one public informational
session on Captiva where the agent will provide a general overview of the project for any
interested citizens. Lee County encourages zoning staff to participate in such public
workshops. This meeting must be conducted before the application can be found
sufficient. The applicant is fully responsible for providing the meeting space and
providing security measures as needed. Subsequent to this meeting, the applicant must
provide county staff with a meeting summary document that contains the following
information: the date, time, and location of the meeting; a list of attendees; a summary of
the concerns or issues that were raised at the meeting; and a proposal for how the
applicant will respond to any issues that were raised. (Added by Ordinance No. 03-01).

POLICY 13.1.8: Lee County will encourage and support the solicitation of the widest
possible range of public input for any future Lee Plan amendments that directly apply to
Captiva or the policies adopted for Captiva under this section of the Lee Plan. To that
end, Lee County is committed to provide continuing assistance to the Captiva
Community as part of the Evaluation and Appraisal Report process as well as ongoing
technical expertise related to the functioning of the adopted policies. (Added by
Ordinance No. 03-01).

POLICY 13.1.9: Lee County will encourage and support efforts by Captivans to
develop and submit ordinances that will encourage the siting and building of structures
consistent with the historical character of the island. (Added by Ordinance No. 03-01).





























