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Perez, Maria

From: Badamtchian, Chahram

Sent: Wednesday, June 7, 2023 7:53 AM

To: Perez, Maria

Subject: FW: DCI2022-00004 The Nest 48 Hour Letter
Attachments: The Nest 48 hour letter.pdf

Hi Maria,

They sent it to the HEX but | just noticed that instead of .com they typed .co at the end
of the email address.

Thank you,
Chahram

c‘(.i'w 14 l'u est /:’;rrﬂ)

Chahram Badamtchian, AICP, Senior Planner
Department of Community Development

1500 Monroe St. Fort Myers, FL.33901
239.533.8372

Cbadamtchian@leegov.com

www.leegov.com

Connect With Us On Social Media

CHDOO

From: Margaret Emblidge <emblidge@abbinc.com>

Sent: Friday, June 2, 2023 4:12 PM

To: hex@leegov.co; Badamtchian, Chahram <CBADAMTCHIAN@leegov.com>
Subject: [EXTERNAL] DCI2022-00004 The Nest 48 Hour Letter

Good afternoon. Please find attached the 48 Hour Letter for DCI2022-00004 The
Nest scheduled for June 8th at 9am.
Feel free to contact me if you have any questions. Thank you, Margaret Emblidge

Margaret Emblidge, AICP
Planning Director
P:(239) 597-3111
Direct: (239) 254-2827
Cell: (239) 405-2349
emblidge@abbinc.com

APPLICANT’S
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Profesienad Tasginwstn, Flantras, Surversrn b Ladicape hiebon)
7400 Yrait Blvd,, Suite 200 = Naples, FL 34108

Receive updates from Lee County Government by subscribing to our newsletter

Please note: Florida has a very broad public records law. Most written communications to or from County Employees and officials regarding County business are
public records available to the public and media upon request. Your email communication may be subject to public disclosure.

Under Florida law, email addresses are public records. If you do not want your email address released in response to a public records request, do not send
electronic mail to this entity. Instead, contact this office by phone or in writing.



- 7400 Trail Blvd., Suite 200
| ] '
L AGNOLI Naples, FL 34108

PH: (239) 597-3111

=|'-BARBER & wrwABBING com

seseessBRUNDAGE, inc.

Professional Engineers, Planners, Surveyors & Landscape Architects
Certificate of Authorization Numbers: EB 3664 * LB 3664 * LC26000620

June 2, 2023

Amanda Rivera
Deputy Hearing Examiner
The Office of the Lee County Hearing Examiner

Dear Madame Hearing Examiner:
RE: DCI2022-00004 The Nest CPD/RPD

This memo is to address clarifications prior to the scheduled hearing on June 8, 2023, at 9:00am
regarding the Staff Report Attachment C - Conditions and Deviations as submitted by staff. The
following are revisions the applicant and staff have agreed to:

1. CPD Tract “A” Schedule of Uses:

Boats,
Ramps and dockage (not marinas), forthe-exelusive-use-of theresidentsof the
Development Limited to a kayak and canoe launch and a temporary tie up dock.

The struck through language was inadvertently added by staff and is not the intention of
the applicant to limit this use as the language suggested. In addition, the applicant is not
interested in a boat ramp and dockage beyond the kayak and canoe launch and temporary
tie up dock. The goal is to allow the public access for nonmotorized vessels. The access
to the waterway is consistent with The Comprehensive Plan Goal 79 and Goal 82 which
support the increase in recreation in the County’s waterways and to improve the public
access to the waterways.

2. RPD Tract “B” schedule of Uses:

Replace the following:
Beats:

Rampsand deckage (notmarinas) with

Accessory uses and structures, including fishing piers, observation decks or kayak/canoe
structures.

The applicant prefers more passive water access to minimize any impacts on Mullock
Creek and the surrounding area.

Page 1 of 2



If you have any questions, please do not hesitate to contact me at 239.597.3111 or
emblidge@abbinc.com.

Regards,
P ‘r/-: o &F e 7
'/i; a1744n} = "é"f’:——{% ~

Margaret Emblidge, AICP
Planning Director
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i ® Margaret Emblidge, AICP
=% W Planning Director

Margaret Emblidge is a Certified Land Use Planner with the American
Institute of Certified Planners (AICP) and has over 30 years of professional
planning experience in Southwest Florida. Margaret has managed projects
varying in size and scope in both the public and private sectors. Projects
include due diligence, zoning and comprehensive plan amendments, community
outreach, land development code amendments and expert witness services.

Land use projects included Sector Plans, Developments of Regional Impact,
Planned Developments, Conventional Rezonings, and Community Planning.

BA. '..: 7 : o Related projects included managing Environmental Permits, Site Development
of Edinboro, PA Plans, Lot Splits, Architectural and Landscape plans.
SR . "o Prior to joining ABB in June of 2022, Margaret was the Planning & Community

102954 Development Director for Hendry County for over 7 years. In addition to
various land use consulting positions, Margaret also worked for the Bonita Bay
Group as their Planning & Entitlement Director and Collier Enterprises as the
Drofessiona . V.P. of Planning.
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Barry E. Jones, P.E.

- R - - e

Senior Project Engineer
Barry Jones joined Agnoli, Barber & Brundage, Inc. in May 2022, bringing with him over 33
years of engineering experience in Southwest Florida. Throughout his career, Mr. Jones
has been responsible for design, permitting and post-design management of private and
public sector projects in residential, commercial land development projects, roadway
improvement projects, pedestrian improvements and on- and off-site water/sewer
improvements. He has conducted due diligence studies and prepared code compliant site
plans for residential and commercial development. Mr. Jones has also been involved with
the preparation of public and private sector proposals and RFQs, supervising and managing
permitting applications and negotiations with various agencies, managing client relations,
preparation of change orders and invoices, as well as managing accounts receivable to
ensure timely compensation. He has coordinated and supervised multi-discipline design
teams across a variety of public and private sectors and has participated in presentations
and public relations workshops for both private and public development projects. Mr. Jones

has also participated in design/build teams for short listing, value engineering, approach
writing and bid preparation for public sector roadway development.

Relevant Experience:
Collier Villages (Collier County)

Germain Lexus (Collier County)
Lago Apartments (Collier County)
Siena Lakes Independent Living Facility (Collier County)
SkySail residential community (Collier County)
Metropolitan Naples (Collier County)
Fiddler's Creek Oyster Harbor (Collier County)
Vanderbilt Beach Drive Underground Utility Conversion (Collier County)
Naples Reserve Phase |, SF Residential (Collier County)
Orchid Run Apartments, MF Residential (Collier County)
Lake Trafford Road Intersection Improvements (Immokalee)
Thomasson Drive Roadway Improvements, Bayshore District (Collier County)
Golden Gate Stormwater Rehabilitation Project (Collier County)
Coastal Beverage Maintenance Facility (Collier County)
La-Z-Boy Showroom (Collier County)
Coastal Beverage Warehouse Expansion (Collier County)
Village Walk CDD Engineer (Collier County)
Drainage Engineer, US 41/951 Intersection Improvements (Collier County)
Collier Area Transit Transfer Facility, Radio Road (Collier County)
Legacy Lakes (Collier County)
Vincent Acres (Collier County)
Burnt Store Road Improvements, Pine Island Road to Kismet (Lee County)
Plantation Road, Colonial to Idlewild (Lee County)
Smokehouse Bay Bridge Replacement (City of Marco Island)
Traffic Signal Design, Three Oaks and Williams (Lee County)
Traffic Signal Design, Plantation Drive and |dlewild Street (Lee County)
Streetlight Design, Edgewater Drive (Port Charlotte)
Fort Myers Streetscape Improvements (Lee County)
Beachwalk Residential, lona-McGregor (Lee County)
Gardens at Beachwalk, lona-McGregory (Lee County)
Reflection Lakes, South Fort Myers (Lee County)
Coral Lakes, Cape Coral (Lee County)
Heatherwood Lakes, Cape Coral (Lee County)
Colony Lakes, South Fort Myers (Lee County)
Cedar Hammock (Collier County)
Reflection Cove, South Fort Myers (Lee County)
Bella Vida, Cape Coral (Lee County)
Bluewater Coach Homes, Cape Coral (Lee County)
Cypress Cay, Gateway (Lee County)
APLICAINE D
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Applicant and Owner:
Matthew Slaughter, STA FUND, LLC

Attorney:
Jeff E. Wright, ESQ. - Henderson Franklin Attorneys at
Law

Land Use Planner:
Margaret Emblidge, AICP - Agnoli, Barber & Brundage,
Inc.

Project Engineer: P R OJ E CT T EAM

Barry Jones, PE. - Agnoli, Barber & Brundage, Inc.

DCI2022-00004
Environmental: HEX PRESENTATION

Paul Owen — Owen Environmental Consulting, LLC

Transportation Engineer:
Jim Banks — JMB Transportation Engineering, Inc.

JUNE 8, 2023 DCI2022-00004 HEX PRESENTATION



The applicant is requesting approval of a rezoning of
15.75+ /- acres from Agriculture District (A-2) to a
Residential Planned Development (RPD) on 12+ /-
acres and to a Commercial Planned Development
(CPD) on 3.75+/- acres.

The RPD will consist of sixty-two (62) multi-family
residences with a maximum height of sixty-two (62)
feet. The CPD will consist of 10,000 square feet of R E Q U E S T

retail, restaurant, recreational and office uses with a

maximum height of thirty-five (35) feet. DCI2022-00004

JUNE 8, 2023 DCI2022-00004 HEX PRESENTATION
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LOCATION

The property is located on the
west side of South Tamiami
Trail /US 41 and just south of
Constitution Blvd. in the South

Lee County/San Carlos Park
Area.
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SITE INFORMATION

)|

The property consists of four parcels
that are vacant with the exception of
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Exemption. The property previously
contained a bald eagle nest in the
southeast corner of the property. The
eagle’s nest was destroyed during
Hurricane lan. No bald eagles were
seen or heard during the previous and
recent nesting season. A Bald Eagle
Management Plan (BEMP) has been
approved by the Eagle Technical
Advisory Committee (ETAC) that will
apply to the property until such time as
the nest has been deemed lost per Lee
County.
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5

SURROUNDING ZONING /USES

North

Of the property is Mullock Creek (a man-made canal), Coach Light
Manor Mobile Home Park, single family and multi-family developments.
Also to the north are several commercial parcels fronting US 41.

South

Of the property are multi-family and commercial developments existing
and planned. There are remnant A-2 zoned properties which will likely
be developed based on their location on US 41.

East

Of the existing development across US 41 are high density and
intensity mixtures of residential and commercial developments. There
are A-2 zoned parcels fronting US 41 which will likely be developed in
the future.

West

Of the property are various preserves dedicated by the adjacent
Creekside Preserve multi-family development and Shadow Wood
Preserve Golf Course community. These preserves connect to the subject
properties’ preserve areas which provide protection to the natural

Mullock Creek waterway. A

JUNE 8, 2023 DCI12022-00004 HEX PRESENTATION




B central urban
. Urban Community
Suburban
Outlying Suburban
Sub-Outlying Suburban
B commercial
7 mndustrial
Public Facilities
. University Community
. Burnt Store Marina Village

. Destination Resort Mixed Use Water
Dependent

Special Urban Areas
. Industrial Interchange
General Interchange
. General Commercial Interchange
. Industrial Commercial Interchange
University Village Interchange
New Community
. Tradeport
- Airport
Non-Urban Areas
Rural
Rural Community Preserve
I coastal Rural
Outer Island
. Open Lands

FUTURE LAND USE

The property is located within the

San Carlos Park Planning District and
lies within the Urban Community and
Wetlands future land use categories.

The surrounding area is also within
the Urban Community Future Land
Use Category and East of US41 is a
Mixed Use Overlay area.

The proposed rezoning to a Minor
RPD/CPD is consistent with the goals,
objectives, standards and policies of
the Lee Plan which supports the
appropriateness of the proposed
development.

-00004 HEX PRESENTATION
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CONSISTENCY WITH THE LEE PLAN

The proposed development is consistent with the
applicable Lee Plan policies, goals, objectives and
standards including:

* Policy 1.1.14 - Urban Community FLUC

* Obijective 1.5, Policy 1.5.1 and Goal 124 - Wetlands

* Obijectives 2.1 and 2.2: Policies 2.1.1 and 2.2.1 - Timing

e Standards 4.1.1 and 4.1.2 — Water & Sewer Services
Policy 5.1.2 — Coastal High Hazard Area

* Policies: 5.1.5 — Compatibility
* Policy 123.6 — Bald Eagle Management Plan

JUNE 8, 2023 DCI2022-00004 HEX PRESENTATION




MASTER CONCEPT PLAN

OPEN SPACE TABLE

CPD Tract:

+/-3.75 acres

Open Space Required: 20% = 0.75 acres
Open Space Provided: +/- 1.79 acres
Indigenous wetland preserve: +/-0.10 acres

RPD Tract:

+/- 12 acres

Open Space Required: 40% = 4.8 acres

Open Space Provided: +/- 8.0 acres
Indigenous Upland Preserve:+/-3.01 acres
Indigenous Wetland Preserve: +/- 1.74 acres
Non-indigenous Open Space: +/- 3.25 acres

STA FUND LLC,
NAPLES, FL 34108

ott

THE NEST SWFL
MASTER CONCEPT PLAN
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MASTER CONCEPT PLAN EVOLUTION

The Master Concept Plan has been through multiple revisions based on feedback from ETAC and Compatibility.

The Eagle Technical Advisory Committee Compatibility

* Removed commercial building south of internal road * Revised RPD height from 95ft. to 62ft. (Urban
within the CPD Community FLUC does allow 95ft.)

* The applicant has agreed to recording conservation * Revised residential units from 96 units by removing the
easements over both the wetland preserve and upland 34 affordable housing density bonus units to 62
preserve. market rate units - meets allowable 6 upa density

consistent with the Urban Community FLUC and

* The upland preserve around the prior eagle's nest tree will surrounding area.
be part of the conservation easement to accommodate any
potential future eagle nest that may be constructed either * Proposed Landscaping along Mullock Creek where no
within the same tree or in the proposed upland preserve buffer is required.
area.

* Providing the preserve around the nest area results in the
applicant providing a total of 4.85+/- acres of indigenous
preserve. The required indigenous preserve is 2.4 acres.

JUNE 8, 2023 DCI2022-00004 HEX PRESENTATION
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DEVIATIONS

Staff recommended approval of 5 deviations with conditions:

Deviation #1

*  Seeks relief from Land Development Code Section 34-2194, which requires buildings and structures not be
placed closer than 25 feet to a canal or to a bay or other water body or the distance required by the 5
provisions of chapter 6, article IV, pertaining to flood hazard reduction, whichever is greater, to allow a zero ===
ft. setback for a kayak launch and dock. Withdrawn per staff recommendation. ‘

Deviation #2

*  Seeks relief from LDC Section 10-291(3) that requires any residential development of more than five acres
or any commercial or industrial development of more than 10 acres must provide, where practical, two or
more means of ingress or egress for the development, to allow one entrance as depicted on the MCP.

Staff recommends APPROVAL of the request with conditions of which the applicant is in agreement.

Deviation #3

* Seeks relief from section 10-416(d)(3), that requires a Type D Buffer between Commercial
development and a ROW /Roadway Easement to allow the 15-foot Type D buffer plantings to
be clustered to allow for view sheds for the commercial building along U.S. 41. Preservation of
existing native trees shall be credited toward the required landscape buffer.

Staff recommends approval of this deviation.

JUNE 8, 2023 DCI2022-00004 HEX PRESENTATION




DEVIATIONS (cont)

PROPOSED
\ / IRIGHT TURN LANE]

= 4 \ %
Deviation #4

e Seeks relief from Land Development Code Section 10-416(d), which requires a Type C or
Type F buffer between multiple family residential and commercial development, to allow a
15-foot-wide Type C buffer on the CPD/RPD north-south tract boundary line.

Staff recommends approval of this deviation with a condition.
Deviation #5

LEFT TURN LANI

EXISTING
ACCESS
EASEME!

e Seeks relief from LDC Section 10-416(d) that requires a C or F type buffer between

multiple family residential and commercial development to allow no buffer along the south
property line of the CPD tract adjacent to Creekside Preserve.

Deviation #6

Staff recommends approval of this deviation with a condition.

Seeks relief from Land Development Code Section 10-416(d), which requires a Type C or
Type F buffer between multiple family residential and commercial development, to allow

the existing preserve areas to fulfill the buffer requirement along the south property line
of the CPD tract adjacent to Creekside Preserve.

Staff recommends approval of this deviation.

DCI2022-00004 HEX PRESENTATION




COMPATIBILITY AND FIT WITHIN THE SURROUNDING AREA

* The surrounding area is a mix of commercial and residential development.

* The adjacent existing and planned Commercial properties are located on U.S. 41 to the north and south of the project and
across US 41.

* The adjacent existing and planned residential uses include a variety of residential densities and product type that are
consistent with the proposed multi-family residential.

* Recent projects approved for residential multi-family and commercial includes Estero Vista located approximately one mile
south of the subject property and approved for 144 multi-family units and commercial uses on a 20+/- acre site with an
allowable height of four stories. Grand Bay MPD located adjacent to Estero Vista, was approved for a mix of commercial and
residential uses with a maximum height of 56ft.

* To the north is the Coach Light Mobile Home Park which includes approximately 178 units on its 28+ /- acres with 17+ boat
docks and a boat ramp.

e Further north and west are single family and multi-family type developments of varying densities. The Nest property will
follow this existing land use pattern with the proposed commercial tract along the frontage of U.S. 41 and the residential tract
behind the commercial to the west.

[)
JUNE 8, 2023 DCI2022-00004 HEX PRESENTATION l ‘ "




COMPATIBILITY

LDC definition of Compatible:

Compatible means, in describing the relation between two land uses, buildings or structures, or zoning districts, the state wherein
those two things exhibit either a positive relationship based on fit, similarity or reciprocity of characteristics, or a neutral
relationship based on a relative lack of conflict (actual or potential) or on a failure to communicate negative or harmful

influences one to another.
And the Planning industry standard definition:

Compatibility: A condition in which land uses or conditions can coexist in relative proximity to each other in a stable fashion over
time such that no use or condition is unduly negatively impacted directly or indirectly by another use or condition.

* The Following lllustrative Cross Sections demonstrate the separations and views from adjacent uses. These cross sections
include the landscaping and example architectural designs of the buildings. The cross sections exhibit how the proposed
project fits within the existing diverse land use pattern of the surrounding area.

JUNE 8, 2023 DCI2022-00004 HEX PRESENTATION
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LOOKING EAST TO SECOND COMMERCIAL BUILDING

4
101 WINDJAMMER WAY MULLOCK CREEK ROADWAY SIDEWALK
FT. MYERS, FL 33908 100" 24 v
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LOOKING EAST - MULLOCK CREEK TO PRESERVE

108 WINDIAMMER WAY
FL MYERS, FL 33908 80" 15! | 2 P

THEN E § Tswre
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VIEW TO RESIDENTIAL FROM MULLOCK CREEK

PARKING LOT 2 RESIDENTIAL BUILDING POOL & AMENITIES
DRIVE ISLE 162 TALY
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16273 CREEKSIDE PRESERVE LOOP
FT. MYERS, FL 33908
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HOUR LETTER

The following are revisions the applicant and staff have agreed to:
1. CPD Tract “A” Schedule of Uses:

Boats,

Ramps and dockage (not marinas), ferthe-exelusive-use-of theresidentsof-the-Develepment-Limited to a kayak and canoe launch and a

temporary tie up dock.

The struck through language is due to an inadvertent inclusion by staff. The applicant is not interested in a boat ramp and dockage
beyond the kayak and canoe launch and temporary tie up dock. The goal is to allow the public access for nonmotorized vessels. The
access to the waterway is consistent with the Comprehensive Plan Goal 79 and Goal 82 which support the increase in recreation in the
County’s waterways and to improve the public access to the waterways.

2. RPD Tract “B” schedule of Uses:
Replace the following:

Beats;

Remesend dockesenesmesinas—with

Accessory uses and structures, including fishing piers, observation decks or kayak/canoe structures.

The applicant prefers more passive water access to minimize any impacts on Mullock Creek and the surrounding area.




CONCLUSIONS

The request complies with LDC 34-145(4)a.1.b and a.2 as conditioned:

e Applicant is in agreement with the staff report and conditions as revised in the 48-hour letter.

* Request is consistent with the applicable Goals, Obijectives, and Policies of the Lee County
Comprehensive Plan.

* The proposed use or mix of uses is appropriate at the proposed location.
* The proposed uses are compatible with the surrounding uses.

* The recommended conditions provide sufficient safeguards to the public interest and are
reasonably related to the impacts on the public’s interest.

* Each deviation enhances the achievement of the objectives of the RPD and CPD; and
preserves and promotes the general intent of this Code to protect the public health, safety
and welfare.
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THANK YOU
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Prepared by:

Michael P. Lehnert, Esq.
1833 Hendry St.

Fort Myers, FL 33902-0280

PERMANENT ACCESS AND UTILITY EASEMENT AGREEMENT AND
SIGNAGE AGREEMENT

THIS PERMANENT ACCESS and UTILITY EASEMENT AGREEMENT
(“Agreement”) is made and entered into this day of , 2021, by and
between Janice Albion, as Trustee of the J.E.M. Realty Trust (“J.E.M.”), and STA FUND,
LLC, a Florida limited liability company, (“STA™).

WITNESSETH:

WHEREAS, J.EM. is the owner of a certain tract of property, which property
consists of approximately 4.87 acres as described on the attached Exhibit “A” (“J.E.M.
Property”); and

WHEREAS, STA owns adjacent parcels of real property described on the attached
Exhibit “B” (“STA Property); and

WHEREAS, the J.EM. Property and the STA Property are contiguous to one
another; and

WHEREAS, J. E.M. and STA have identified a certain portion of the J.E.M. Property
consisting of approximately 0.383 acres as described on Exhibit “C” hereto (the “Easement
Parcel”) within which the parties have constructed a roadway to be utilized for vehicular
ingress and egress to and from the J.E.M. Property and STA Property (“Roadway”); and

WHEREAS, STA desires a perpetual, non-exclusive access easement over the
Easement Parcel to utilize the Roadway; and

WHEREAS, STA desires a perpetual utility easement across the Roadway to allow
STA to install and maintain sewer, water, gas, telephone, cable, electric and wastewater lines,
and to maintain drainage improvements necessary for the functioning of the Roadway;

APPLICANT’S
EXH#
T - (D000



WHEREAS, for the benefit of the J.E.M. Property, STA has installed a water line
and sewer force main through the Roadway and through a portion of the STA Property and
desires to grant J.E.M. a perpetual, non-exclusive easement to allow J.E.M. to tie into and use
those utility facilities;

WHEREAS, STA has agreed to grant to J.E.M. certain signage rights on the STA
Property;

NOW, THEREFORE, in consideration of the mutual covenants contained herein,
the adequacy and sufficiency of said consideration having been acknowledged by each of the
parties to this Agreement, the parties covenant and agree as follows:

1. Recitals. The above-referenced recitals are true and correct and are
incorporated herein by this reference.

2. Grant of Access Easement.

(a) J.E.M. hereby conveys to STA and declares and establishes, for the
benefit of each and every person, firm, corporation, or other legal entity hereinafter owning
any part of the STA Property, and their respective tenants, employees, subtenants, agents,
guests, invitees, customers, and licensees, a perpetual, non-exclusive easement, license, right
and privilege, passage and use, both pedestrian and vehicular (not for parking) over and upon
the Easement Parcel for the purpose of ingress and egress over and upon the Roadway. J.E.M.
further reserves for itself, and to future owners of the J.E.M. Property the right to use the
Roadway.

b) STA hereby conveys to J.E.M. and declares and establishes, for the
benefit of any person, firm, corporation, or other legal entity hereinafter owning any part of
the J.E.M. Property, and their respective tenants, employees, subtenants, agents, guests,
invitees, customers, and licensees, a perpetual, non-exclusive easement, license, right and
privilege, passage and use, both pedestrian and vehicular (not for parking) for the purpose of
ingress and egress over and upon that the portion of the Roadway within the STA Property.

3. Grant of Utility Easement.

(a) J.E.M. grants and conveys to STA a perpetual non-exclusive easement
over the Roadway within the Easement Parcel, for the purposes of (i) constructing,
maintaining, repairing and replacing utility infrastructure (including, without limitation,
water, electric, sewer, drainage, gas, cable, and telephone) and (ii) maintaining, repairing, and
replacing the Roadway, including its related drainage facilities. J.E.M.’s grant of an easement
pursuant to the foregoing sentence also includes a temporary easement over the other parts of
the J.E.M. Property necessary to allow STA the full, but reasonable, use of the foregoing
easement.

(b) STA grants and conveys to J.E.M. a perpetual non-exclusive easement
over the portions of the STA Property within the Roadway, for the purpose of tying into,
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maintaining and repairing the utility infrastructure (including the water line and sewer force
main) installed by STA pursuant to the Temporary Easement. STA’s grant of an easement
pursuant to the foregoing sentence also includes a temporary easement over the other parts of
the STA Property necessary to allow J.E.M. the full, but reasonable, use of the foregoing
easement.

4, Maintenance and Repair of Access and Utility Easement. All the easements,
licenses, rights and privileges established, created, and granted hereby, shall be for the benefit

of the owners, and their successors, assigns, employees, tenants, subtenants, agents, guests,
invitees, customers and licensees. From the date of this Agreement until the date (the
“Transition Date™) a certificate of occupancy is issued for the J.E.M. Property, STA, at its
sole cost and expense, shall be responsible for the maintenance and repair of the Roadway,
including all utility facilities installed by STA within the Roadway pursuant to the Temporary
Easement (collectively, the “Installed Facilities™). For clarity, the Installed Facilities shall not
include any landscaping related to the Roadway, which landscaping shall be installed and
maintained at STA’s sole cost and expense. On the Transition Date, the owner of the J.E.M.
Property agrees to assume a proportionate share of the expenses for maintaining, repairing,
replacing, and improving the Installed Facilities, where such proportionate share is based on
the ratio of the area of the J.E.M. Property relative to the area of the STA Property; provided,
however, in the event STA, or its successor, pursues a land use related action with Lee County
in order to increase the density available on the STA Property by more than 5 units per acre,
the parties agree to adjust the proportionate allocation based upon a traffic study of only the
increased traffic generated from the greater density on the STA Property. This study is to be
obtained by STA, at STA’s expense, from a third party consultant reasonably acceptable to
J.E.M. to ensure J.E.M.’s proportionate share allocation will be equitable in the event STA is
granted such increased density. At no time shall the proportionate share of the J.E.M.
Property be increased as a result thereof. Within thirty (30) days of receipt of an invoice for
the costs to maintain, repair, or replace the Installed Facilities, the owner of the J.E.M.
Property will pay, in USD, to STA J.E.M.’s proportionate share of such costs. Past due
payments will accrue interest in favor of STA at ten (10%) per annum until paid.
Notwithstanding the foregoing sentence, the cost to repair any damage to the Installed
Facilities necessitated by the negligence or willful misconduct of either party or any party
under the control or direction of either party shall be the sole responsibility of the party
causing such damage, ordinary wear and tear excepted. Under no circumstances shall access
through the Roadway be blocked or impeded except for temporary blockages or impediments
in connection with the foregoing reconstruction and/or repair obligations; provided, however,
in the event of any reconstruction or repair of the Installed Facilities, (i) the party controlling
such maintenance or repair shall provide at least ten (10) days’ written notice to the other
party prior to the commencement of such work, and (ii) every reasonable effort shall be made
to minimize interference with ingress and egress across the Roadway. All such work, if
undertaken, shall be completed in a good and workmanlike manner and free of all liens and
encumbrances of any nature.



5. Replacement of Temporary Easement. This Easement supersedes and
replaces, in its entirety, the Temporary Access and Utility Agreement (the “Temporary
Easement”) previously executed by J.E.M. in favor of STA, which was recorded as Official
Records Instrument No. of the Public Records of Lee County, Florida. The
Temporary Easement is hereby terminated. The parties further agree that upon the recording
of this Easement the conditions placed upon the parties in that the Temporary Easement are
hereby satisfied, and, upon the recording of this Easement in the Public Records of Lee
County, Florida, the Temporary Easement shall be deemed terminated and of no further force
or effect.

6. Additional Remedy. In the event of a violation or threat thereof of any of the
provisions of Section 2, 3, or 4 of this Agreement, each party agrees that such violation or
threat thereof shall cause the non-defaulting party to suffer irreparable harm and such non-
defaulting party may not have adequate remedies at law. As a result, in the event of a
violation or threat thereof of any of the provisions of Sections 2, 3, or 4 of this Agreement,
the non-defaulting party, in addition to all remedies available at law or otherwise under this
Agreement, shall be entitled to injunctive or other equitable relief to enjoin a violation or
threat thereof of Sections 2, 3, or 4 of this Agreement.

7. Self-Help. In addition to all other remedies available at law or in equity, upon
the failure of a defaulting party to cure a breach of this Agreement, including without
limitation, a failure by STA to properly repair, maintain or replace any of the Installed
Facilities, within thirty (30) days following written notice thereof to defaulting party by the
other party (unless, with respect to any such breach the nature of which cannot reasonably be
cured within such thirty (30) day period, the defaulting party commences such cure within
such thirty (30) day period and thereafter diligently prosecutes such cure to completion), the
noticing party shall have the right to perform such obligation contained in this Agreement on
behalf of such defaulting party and be reimbursed by such defaulting party upon demand for
the reasonable costs thereof together with interest at the prime rate charged from time to time
by Bank of America (its successors or assigns), plus two percent (2%) (not to exceed the
maximum rate of interest allowed by law). Notwithstanding the foregoing, in the event of (i)
an emergency, (ii) blockage or material impairment of the easement rights, and/or (iii) the
unauthorized parking of vehicles on the Roadway, a party may immediately cure the same
and be reimbursed by the violating party upon demand for the reasonable cost thereof together
with interest at the prime rate, plus two percent (2%), as above described.

8. Indemnification. With regard to this Agreement and the use of the Installed
Facilities, to the extent that any party suffers losses, damages or costs as a result of the acts
or omissions of any other party, or that party's officers, agents, employees or invitees, the
party causing the loss, damage or cost shall indemnify, defend and hold the innocent party
and its tenants harmless from and against all such costs, damages and losses, including
reasonable attorneys’ fees at trial and on appeal, together with all costs associated with such
litigation.



9. Signage. In the event STA constructs a monument or similar sign (the “Sign”)
on the STA Property with frontage on US 41, STA agrees to allow JEM to use a proportionate
amount of space on the Sign, where proportionality shall be determined by the total land area
of the J.LE.M. Property relative to the total land area of the STA Property. J.E.M. agrees to
pay its proportionate share of the costs to maintain, repair and replace the Sign. J.E.M.’s
proportionate share shall be determined by the space allocated to J.E.M. (as determined by
the space actually occupied by J.LE.M.’s signage) relative to the total signage space available
on the Sign from time to time. For clarity, J.E.M. will not be liable for any costs related to the
construction of the Sign, and J.E.M. shall only be responsible for (i) a proportionate share of
the costs to maintain, repair, and replace the Sign after J.E.M. installs a sign on the structure
and (ii) the cost of design, creation, installation, and maintenance of J.E.M.’s signage located
on the Sign.

10.  Attorney's Fees. Should any proceedings under this Agreement be initiated in
either litigation or arbitration, including any appellate proceedings, the prevailing party on
the substantial issues in the action arising from or relating to this Agreement shall be entitled
to recover reasonable attorneys’ fees and all costs of any nature incurred in any way or in
connection with the matter, whether incurred before litigation, during litigation, during
arbitration, on appeal, or in connection with the enforcement of a judgment obtained.

Further, the parties acknowledge that the prevailing party shall also be entitled
to recover reasonable attorneys’ fees and costs incurred in litigating not only the entitlement
to the attorneys’ fees and costs, but also the attorneys’ fees and costs (including expert fees
incurred) establishing the reasonable amount of such attorneys’ fees and costs to be awarded
by a court of competent jurisdiction (more commonly referred to as “fees for fees™) to enable
the prevailing party to be made whole by recovery of all fees and costs incurred by the
prevailing party in such litigation, arbitration or appellate proceeding.

11.  Governing Law and Forum. The law of Florida shall govern the validity,
interpretation, construction and performance of this Agreement, and any litigation or
arbitration proceedings relating to this Agreement shall only be determined judicially or by
arbitration within the jurisdiction of the State of Florida, solely and exclusively in the
Twentieth Judicial Circuit Court in and for Lee County, Florida.

12.  Entire Agreement. It is mutually agreed by and between the parties hereto that
this instrument contains the whole agreement between them as of the date of the recording of
this Agreement, and that the execution of this Agreement has not been induced by either party
by any representations, promises or understandings not expressed herein, and that there are
no collateral agreements, stipulations, promises or undertakings whatsoever upon the
respective parties in any way effecting the subject matter of this contract which are not
expressly contained in this instrument.

13.  Severability. If any clause or provision of this Agreement is determined to be
illegal, invalid or unenforceable under any present or future law by final judgment of a court
of competent jurisdiction, the remainder of this Agreement will not be affected thereby. It is
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the intention of the parties that if any such provision is held to be illegal, invalid or
unenforceable, there will be added in lieu thereof, a provision that is as similar in content to
such invalid provision as is possible, but which is legal, valid and enforceable.

14.  Interpretation. STA and J.E.M. acknowledge and agree that the trier of fact in
construing this Agreement shall not interpret this Agreement more favorable for J.E.M. or
STA, notwithstanding which party may have drafted this Agreement or provision subject to
such judicial interpretation.

15.  Multiple Counterparts. This Agreement may be executed by all parties in
multiple counterparts, each of which shall be deemed an original, but all of such counterparts
taken together shall constitute one and the same Agreement.

16.  Rights, Cumulative and No Waiver. No right or remedy herein conferred upon
or reserved to any of the parties to this Agreement is intended to be exclusive of any other
right or remedy, and each and every right and remedy shall be cumulative and in addition to
any other right or remedy given under this Agreement or now or hereafter legally existing
upon the occurrence of an event of default under this Agreement. The failure of any of the
parties to this Agreement to insist at any time upon the strict observance or performance of
any of the provisions of this Agreement, or to exercise any right or remedy as provided in this
Agreement, shall not impair any such right or remedy or be construed as a waiver or
relinquishment of such right or remedy with respect to subsequent defaults. Every right and
remedy given by this Agreement to the parties hereof may be exercised from time to time and
as often as may be deemed expedient by those parties.

17.  Covenants Not Personal. The covenants contained in this Agreement are not
personal but shall be covenants running with the title to the properties described herein and
shall be binding upon and inure to the benefit of the parties hereto and their assigns and their
successors in interest to the properties described herein for so long as the Installed Facilities
exist.

18.  WAIVER OF TRIAL BY JURY. THE PARTIES TO THIS AGREEMENT
HEREBY KNOWINGLY, IRREVOCABLY, VOLUNTARILY AND INTENTIONALLY
WAIVE ANY RIGHTS TO A TRIAL BY JURY IN RESPECT OF ANY ACTION,
PROCEEDING OR COUNTERCLAIM BASED ON THIS AGREEMENT OR ARISING
OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT OR ANY
DOCUMENT OR INSTRUMENT EXECUTED IN CONNECTION WITH THIS
AGREEMENT, OR ANY COURSE OF CONDUCT, COURSE OF DEALING,
STATEMENTS (WHETHER VERBAL OR WRITTEN) OR ACTION OF ANY PARTY
HERETO. THIS PROVISION IS A MATERIAL INDUCEMENT FOR THE PARTIES
ENTERING INTO THIS AGREEMENT.

[Signatures Follow]



Dated this 2(0 day of P"Zﬁl‘ ( ,2021.

Witnesses: — J.LEM. REALTY TRUST !
Grag, ™S ‘?u,ﬁ[ = By, _ivwee (Mbwe

Print Name: (‘;ZEGG e LT L\FTQI\/ As its: Trustee
e i
s -~ .

Print Name: KOZ‘A € /HZ/‘C/\

STATEOF Fl(o 2. d«
COUNTY OF (ee

AL G
The foregoing instrument was ackzgwledged before me by means of B/physical presence
0

or O online notarization, this _Zp day of2021 by lanice Albiony  asTrustee of the
J.E.M. Realty Trust, who is personally known to me or who has produced _ Floiti dew Dgisuts Liwast

as identification.
@ms%t/{u{( —

My Commission Expires: Notary Public

Witnesses:

u}‘g' 3onded throu




STA FUND, LLC, a I'lorida limited liability
company

.
/(//»g (///—\ By:
Print Nam,! /M! C Pr\pr As its: Manager /'/4772/51\/ S1ACGUTER

//@/
it

Print Name: /i bhee 4 | o Mne S

\

STATEOF F L

C TYOF [ e e ;
OUNTY Ol | A‘P Al
The foregoing instrument was aclq]éwledgcd before me by means of [ physical presence

or O online notarization, this? gﬁpday of12021 by (U aiﬁg! ") Slg,%\/\jg ¢ as Manager of

the STA Fund, LLC, a Florida limited liability company, who is personally known to me or who

has produced /¢ TN as identification. ﬂ/
S

. = . e .
My Commission Expires: Notary Public

",&' * Expires January 18, 2025
Bondad Theu Troy Faln Insuranco 800-385-7019




Exhibit A to Permanent Easement

JEM Property

(See Attached)
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KNUTT CONSGER EBELIN! Fax:2393342801 Dec 22 2005 15:25 P. 06

BBLS
SURVEYORS & MAPPERS INC.
1502-A RAILHEAD BLVD,
NAPLES, FLORIDA 34110
TELEPHONE: (239) 597-1315
FAX: (239) 597-5207

LEGAL DESCRIPTION
“PARCEL 4”

A PARCEL OF LAND LYING IN THE NORTHEAST QUARTER OF
SECTION 18 AND THE WEST HALF OF SECTION 17, TOWNSHIP 46
SOUTH, RANGE 25 EAST, LEE COUNTY, FLORIDA, BEING MORE
PARTICULARLY DESCRIBED AS FOLLOWS:

BEGIN AT THE NORTHEAST CORNER OF THE SOUTHEAST QUARTER
OF SAID NORTHEAST QUARTER OF SECTION 18; THENCE N.88°57'23"E.,
A DISTANCE OF 256.20 FEET TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF TAMIAMI TRAIL (US 41, STATE ROAD 45)(A 200 FOOT RIGHT
OF WAY); THENCE §8,20°35'30"E., ALONG SAID SOUTHWESTERLY
RIGHT OF WAY LINE, A DISTANCE OF 473.67 FEET; THENCE
S.69°24'30"W., A DISTANCE OF 500.00 FEET; THENCE N.20°3529"W., A

" DISTANCE OF 321.76 FEET, THENCE 8.83°18'10"R,, A DISTANCE OF
165.16 FEET TO THE EAST LINE OF SAID NORTHEAST QUARTER,;
THENCE N.00°5729"W,, ALONG SAID EAST LINE, A DISTANCE OF 332.70
FEET TO THE POINT OF BEGINNING. PARCEL CONTAINS 4.85 ACRES
MORE OR LESS.

PARCEL DESCRIBED HEREON IS SUBJECT TO EASEMENTS,
RESTRICTIONS AND RESERVATIONS OF RECORD.

BEARINGS REFER TO THE SOUTHWESTERLY RIGHT OF WAY LINE OF
TAMIAMI TRAIL AS BEING S,20°35'30"E.

STEPHEN E. B%, STATE OF FLORIDA, (P.L.S. #5296)

BBLS SURVEYORS & MAPPERS INC., (L.B. #6753)

PROOFED BY €® (SEE ATTACHED SKETCH-PARCEL 4)

PAGE 1 OF 2
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Exhibit B to Permanent Easement

STA Property

Strap #:

18-46-25-00-00037.0030
18-46-25-00-00037.0010
18-46-25-00-00035.0000
17-46-25-00-01001.0040

A Tract or Parcel of land lying in Sections 17 and 18 Township 46 South, Range 25 East, Lee
County, Florida, being more particularly described as follows:

That part of the South % of the Southwest % of the Northwest % of the Northwest % of Section
17; and that part of the South % of the South % of the Northeast Y% of the Northeast ¥ of Section
18; and that part of the North %2 of the North 2 of the Southeast Y of the Northeast % of Section
18; All lying Southerly of the following described line commencing at the Northeast corner of the
Southeast ¥4 of the Southeast ¥ of the Northeast Y4 of the Northeast % of said Section 18; Thence
run North 88 Degrees 56° 30” Est for 137.40° to the Southwesterly right of way line of Tamiami
Trail (200’ Wide); Thence run South 20 degrees 35’ 30” East along said right of way line for
93.18’ to the point of beginning of said line; thence run South 79 degrees 41° 20” West along the
center line of a 100’ wide canal easement as described in Official Record Book 189, Page 34, of
the Public Records of Lee County, Florida, and it’s extension thereof for 1537.94 to its intersection
with the west line of the East ! of the Northeast %4 of said Section 18 and the point of termination
of said line.

AND

That part of the South % of the Northwest ¥ of the Southeast % of the Northeast ¥4 and the North
Y2 of the Southwest %4 of the Southeast % of the Northeast % of said Section 18, lying North of the
North Branch of Mullock Creek.

AND

That part of the West % of the Northeast ¥4 of said Section 18, lying Southerly of a canal (Mullock
Extension) and Easterly and Northerly of Mullock Creek and the North Branch of Mullock Creek.



Exhibit C to Permanent Easement

Rough depiction immediately below with formal and final sketch and description following:
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SKETCH OF DESCRIPTION
OF A TRACT OR PARCEL OF LAND LYING IN
SECTION 17, TOWNSHIP 46 SOUTH, RANGE 25 EAST,
LEE COUNTY, FLORIDA

LEGAL DESCRIPTION

A TRACT OR PARCEL OF LAND LYING IN SECTION 17, TOWNSHIP 46 SOUTH, RANGE 25 EAST, LEE
COUNTY, FLORIDA, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCE AT THE NORTHEAST CORNER OF THE SOUTHEAST 1/4 OF THE SOUTHEAST 1/4 OF
THE NORTHEAST 1/4 OF THE NORTHEAST 1/4 OF SAID SECTION 18; THENCE

NORTH 88°56'30" EAST FOR 137.56 FEET 10 THE WESTERLY RIGHT OF WAY LINE OF STATE ROAD
NO. 45 / U.S. 41 / SOUTH TAMIAMI TRAIL (200" WIDE); THENCE SOUTH 20'34'05" EAST, ALONG
SAID WESTERLY RIGHT OF WAY LINE, A DISTANCE OF 353,97 FEET TO THE SOUTH LINE OF THE
LANDS DESCRIBED IN INSTRUMENT NUMBER 2020000029637 AND THE POINT OF BEGINNING.

THENCE CONTINUE SOUTH 20°34°05" EAST, ALONG SAID WESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 64.12 FEET TO THE POINT OF CURVATURE OF A NON TANGENT CURVE CONCAVE TO
THE NORTH; THENCE ALONG THE ARC OF SAID CURE TO THE RIGHT, HAVING A RADIUS OF
250.00 FEET; A DELTA ANGLE OF 36°28'03", A CHORD BEARING OF SOUTH 87'34°52" WEST, A
CHORD DISTANCE OF 156.45 FEET, AN ARC DISTANCE OF 159.12 FEET TO THE POINT OF
REVERSE CURVATURE OF A CURVE CONCAVE TO THE SOUTHWEST; THENCE ALONG THE ARC OF
SAID CURVE TO THE LEFT, HAVING A RADIUS OF 500.00 FEET; A DELTA ANGLE OF 14'07°25", A
CHORD BEARING OF NORTH 81°14'49" WEST, A CHORD DISTANCE OF 122.94 FEET, AN ARC
DISTANCE OF 123.25 TO THE EAST LINE OF THE LANDS DESCRIBED IN INSTRUMENT NUMBER
2020000029637 AND THE END OF SAID CURVE; THENCE NORTH 01°02'12" WEST, ALONG SAID
EAST LINE, A DISTANCE OF 43.78 FEET TO THE SOUTH LINE OF THOSE LANDS DESCRIBED IN
INSTRUMENT NUMBER 2020000029637, THENCE NORTH 89°04'13" EAST, ALONG SAID SOUTH LINE
A DISTANCE OF 256.11 FEET TO THE POINT OF BEGINNING.

CONTAINING 16,678 SQUARE FEET OR 0.383 ACRE, MORE OR LESS.

SURVEYOR'S NOTES

1.

THIS IS NOT A SURVEY

BEARINGS SHOWN HEREON ARE BASED UPON THE WESTERLY RIGHT OF WAY LINE OF STATE ROAD
NO. 45 / U.S. 41 (SOUTH TAMIAMI TRAIL), HAVING A BEARING OF SOUTH 20'34°05" EAST,
WHICH IS ASSUMED.

SEE SHEET 2 OF 2 FOR SKETCH OF DESCRIPTION.
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SKETCH OF DESCRIPTION
OF A TRACT OR PARCEL OF LAND LYING IN
SECTION 17, TOWNSHIP 46 SOUTH, RANGE 25 EAST,

CERTIAED CORNER RECORD §068813 _\ X
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Prepared By:
Michael Lehnert
1833 Hendry St.

Fort Myers, IFI. 33901

TEMPORARY NON-EXCLUSIVE
ACCESS AND CONSTRUCTION
EASEMENT AGREEMENT

This Temporary Non-Exclusive Access and Construction Easement Agreement (this
“Easement”) is entered into this 2 bday of. % A { , 2021, by and between Janice
Albion, as Trustee of the J.E.M. REALTY TRUST (hereinafler referred to as “Grantor”)
and STA FUND, LLC, a Florida limited liability company (hereinafier referred to as
“Grantee”).

RECITALS

WHEREAS, Grantor is the owner of a certain tract of property, which property

] ; perty
consists of approximately 4.87 acres as described on the attached Exhibit “A” (“Grantor’s
Property”); and

WHEREAS, Grantee owns adjacent parcels of property described on the attached
Exhibit “B” (“Grantee’s Property); and

WHEREAS, Grantor and Grantee acknowledge that it would be mutually beneficial
for both parties that there be a roadway off of US 41 servicing not only Grantor’s Property,
but ultimately servicing Grantee’s Property; and

WHEREAS, Grantor and Grantee have identified a certain portion of the Grantor’s
Property consisting of approximately 0.383 acres as described on Exhibit “C” hereto (the
“Easement Parcel”) within which the parties desire a roadway, including related drainage
facilities, to be built consistent with the Lee County Land Development Code, with such
roadway to be utilized for ingress and egress vehicular traffic in and to Grantor’s Property
and Grantee’s Property (“Roadway™); and

WHEREAS, the parties have entered into a separate agreement (the “Agreement’™),
pursuant to the terms of which Grantee has conveyed to Grantor a certain parcel of property
to enhance the usability of the Grantor’s Property; and

WHEREAS, Grantor, in consideration of such conveyance, is providing Grantee
with a temporary easement with additional consideration by Grantee to undertake the
obligation to construct the Roadway and other improvements over and across the asement
Parcel in accordance with the terms of the Agreement; and

APPLICANT’S
EXH # D
1
DC\ 23~ O0COA



WHEREAS, Grantor wishes to provide a temporary easement to Grantee for
access to the Easement Parcel for construction of the Roadway, as well as certain utility
facilities, which include a water line and a sewer force main of sufficient capacity to service
Grantor’s Property and Grantee’s Property (all of the foregoing utility facilities may be
collectively referred to herein as the “Improvements™); and

WHEREAS, Grantor and Grantee further wish to memorialize the terms and
conditions of this Easement; and

WHEREAS, the parties also wish to memorialize this Easement to provide that if
Grantee fails to meet its obligations, then this Easement shall be extinguished.

NOW THEREFORE and in consideration of Ten Dollars ($10.00) and other good
and valuable consideration, receipt of which is hereby acknowledged, the parties hereby
agree as follows:

1. The above Recitals are true and correct and reflect the intent of the parties
in entering into this Agreement and are material and binding terms hereto.

Grantor hereby grants to Grantee:

A temporary non-Exclusive access and construction easement (the “Temporary
Easement”) in favor of and appurtenant to Grantee’s Property over and across the
Easement Parcel and all other portions of the Grantor’s Property reasonably necessary to
allow Grantee to construct, install, and maintain the Roadway and Improvements within
the Easement Parcel .

Grantee assumes the obligation to undertake construction of the Roadway and
complete the Roadway within three (3) years from the date of this Easement (“Roadway
Construction Period”), subject to the terms of the Agreement. The Roadway will be built

-in accordance with the Lee County Land Development Code and all other applicable
requirements to create a proper and appropriate right-of-way providing access to the
Grantor’s and Grantee’s Properties from US 41.

In addition to undertaking the Roadway construction, Grantee also agrees to
undertake construction of the Improvements with sufficient capacity to service the
Grantor’s and Grantee’s Properties. Grantee agrees to stub a water line into Grantor’s
Property and to provide a sewer force main stub into Grantor’s Property.

It is further understood and agreed that Grantee will undertake construction of the
Roadway and Improvements in good faith and will proceed with construction to conclude
such construction within the Roadway Construction Period.

It is further understood and agreed that in the event that Grantee, in good faith,

commences construction but has not been able to complete the construction by the end of
2



the Roadway Construction Period, then in such event Grantee, at its option, shall have the
right to continue the construction and complete the construction of the Roadway and
Improvements within an additional one (1) year period commencing on the expiration of
the Roadway Construction Period (“Extended Roadway Construction Period™).

Grantee also agrees to include in the construction of the Roadway the appropriate
and necessary deceleration lanes into the Grantor’s and Grantee’s Properties from
southbound US 41 in compliance with Florida Department of Transportation standards and
the Lee County Land Development Code.

Grantee also acknowledges and agrees that it will make good faith efforts and incur
any and all reasonable expenses to obtain approval of a left turn in lane for northbound
traffic on US 41 to turn into the Roadway, and, if approved, Grantee will be obligated to
construct and install the turn lane at its sole cost and expense within the time period and in
the manner specified in Section 8 of the Agreement. If authorized by all authorities having
jurisdiction, this improvement will allow northbound traffic a direct access point to both
Grantor’s Property and Grantee’s Property.

It is understood and agreed that should Grantee (i) meet all of the requirements
specified in this Easement, the Agreement, and the escrow agreement between the parties
executed simultaneously herewith and (ii) completes the Roadway and Improvements
during the Roadway Construction Period or the Extended Roadway Construction Period
(as the case may be), then in such event this Easement shall be converted to a permanent
easement through the recording of the permanent easement placed into escrow
simultaneously with the execution of this Easement. Notwithstanding the foregoing,
Grantee shall not be required to construct the northbound left turn in as a condition
precedent to Grantee’s entitlement to the permanent easement; however, this sentence shall
in no way abrogate or modify Grantee’s responsibility to construct the turn lane in the event
Grantee receives all required approvals.

In the event that the Grantee fails to comply with all of the terms and conditions of
this Easement and that certain Agreement entered into between the parties of even date
herewith (which Agreement is expressly incorporated herein by reference) or fails to
complete the Roadway and Improvements during the Roadway Construction Period or the
Extended Roadway Construction Period, as the case may be, then in such event and based
upon the failure of the Grantee to meet its obligations, this Easement shall automatically
extinguish and be of no further force and effect.

At the time of such extinguishment, neither Grantee, nor its successors or assigns,
shall have any further rights of ingress or egress across the Easement Parcel. Although the
provisions of this Section 4 are intended to be self-operative, Grantor may (without
necessity of joinder or consent by Grantee) f urther record a notification of termination
and extinguishment of this Easement in the public records of Lee County, Florida.
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5. aiptenanc i e

Grantor and Grantee acknowledge and agree that Grantee shall bear all costs for the
maintenance, repair and upkeep of the Roadway and the Improvements constructed by
Grantee in the Easement Parcel , and that such obligations shall be a covenant running with
Grantee’s Property only if Grantee meets all of the obligations and this temporary easement
agreement is converted to a permanent easement agreement.

6.  Insurance.

Grantor, on behalf of itself, its successors and /or assigns, hereby acknowledges
that Grantee shall maintain liability insurance on the Easement Parcel in the amount of $1
Million per occurrence / $2,000,000.00 in the aggregate, or a reasonable amount to be
increased from time to time based upon a reasonable determination by the Grantor, with
Grantee reimbursing Grantor the reasonable cost of such insurance on an annual basis.
During construction, Grantee shall also be responsible for maintaining liability insurance
coverage in accordance with the terms of the Agreement.

7. ter i esoluti edures:

This Easement supersedes all prior discussions and constitutes the entire
agreement between the parties with respect to the information transmitted hereunder. No
waiver or modification of this Easement shall be binding upon the Parties unless made
in writing and signed by a duly authorized representative of such party. The failure of the
Parties to enforce at any time or for a period of time any provisions hereof shall not be
construed to be a waiver of such provisions or of the right of the Party to enforce each
and every such provision. This Easement shall be governed by and construed in accordance
with the laws of the State of Florida, and any litigation or arbitration proceedings relating
to this Easement shall only be determined judicially or by arbitration within the
jurisdiction of the State of Florida, solely and exclusively in the Twentieth Judicial
Circuit Court in and for Lee County, Florida. Nothing herein shall, however, preclude a
civil action for specific performance, injunction or other equitable relief.

Notwithstanding the provisions set forth above in reference to litigation, it is
mutually agreed that any controversy, dispute or claim arising out of or in any way
relating to this Easement or the interpretation thereof, including any or all statutory tort
claims arising from either parties’ negligence, inclusive of personal injuries, death, or
damage to personal property, then in such event all such controversy, claims, disputes, or
the breach thereof shall be settled by arbitration in accordance with the Florida
Arbitration Code in Florida Statute §682, and to the extent that they do not conflict with
the arbitration provisions contained herein, the parties agree to utilize the commercial
arbitration rules promulgated by the American Arbitration Association, although the
American Arbitration Association will not be the arbitration administrator.

All claims shall be submitted to a single arbitrator having at least twenty-five (25)
years’ experience in real estate and business litigation matters, inclusive of the terms and
conditions of this Easement and who is mutually agreed upon by the parties within ten
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(10) days’ of notice of an intent to arbitrate any matter hereunder by either party. If the
parties cannot mutually agree upon an arbitrator within such ten (10) day period, an
arbitrator will be selected in accordance with the Florida Arbitration Code through a
court that has situs in Lee County, Florida. The arbitration of such dispute will be held in
Lee County, Florida within sixty (60) days of the selection or the appointment of the
arbitrator.

The parties also acknowledge and agree that the terms and provisions of Florida
Statute §682.031 will apply, which enables either party to seek injunctive relief from a
court prior to an arbitrator being appointed based upon compliance with the statute.

The award of the arbitrator will be final and binding on all parties to the arbitration
and judgment may be entered upon it in accordance with Florida law. In the event of
arbitration, the parties stipulate that the arbitrator may allow discovery, provided such
arbitration is conducted in a timely manner as determined by the arbitrator. The parties
further agree that such discovery procedures will not be extended past sixty (60) days
from the date the arbitrator is appointed and that such discovery will not extend the final
arbitration hearing date in this matter, which shall be conducted on a date not to extend
past ninety (90) days from the selection or appointment of the arbitrator, The parties
hereby further agree that the prevailing party in such arbitration shall be awarded
attorneys’ fees and costs. The parties further expressly confer upon the arbitrator the
jurisdiction and authority to determine the issues of entitlement to attorneys’ fees and
costs (in accordance with the guidelines for costs set forth in the Florida Rules of Civil
Procedure), as well as for the arbitrator to determine the amount of the attorneys’ fees to
be awarded thereon based upon the prevailing party status and the significant issues test
accepted under Florida law. The arbitrator shall determine the manner and method of
submittal of the attorneys’ fees in the event of a prevailing party attorney fee award.

8. Governing Law: The law of Florida shall govern the validity, interpretation,
construction and performance of this Easement, and any litigation or arbitration proceedings
relating to this Easement shall only be determined judicially or by arbitration within the
jurisdiction of the State of Florida, solely and exclusively in the Twentieth Judicial
Circuit Court in and for Lee County, Florida.



Should any proceedings under this Easement be initiated in either litigation or
arbitration, including any appellate proceedings, the prevailing party on the substantial
issues in the action arising from or relating to this Easement shall be entitled to recover
reasonable attorneys’ fees and all costs of any nature incurred in any way or in connection
with the matter, whether incurred before litigation, during litigation, during arbitration,
on appeal, or in connection with the enforcement of a judgment obtained.

Further, the parties acknowledge that the prevailing party shall also be entitled to
recover reasonable attorneys’ fees and costs incurred in litigating not only the entitlement
to the attorneys’ fees and costs, but also the attorneys’ fees and costs (including expert
fees incurred) establishing the reasonable amount of such attorneys’ fees and costs to be
awarded by a Court of competent jurisdiction (more commonly referred to as “fees for
fees”) to enable the prevailing party to be made whole by recovery of all fees and costs
incurred by the prevailing party in such litigation, arbitration or appellate proceeding.

10.  Entire Agreement: It is mutually agreed by and between the parties
hereto that this instrument contains the whole agreement between them as of this date,

and that the execution thereof has not been induced by either party by any
representations, promises or understandings not expressed herein, and that there are no
collateral agreements, stipulations, promises or undertakings whatsoever upon the
respective parties in any way effecting the subject matter of this contract which are not
expressly contained in this instrument.

11.  Severability: In case any one or more of the provisions contained in this
Easement shall for any reason be held to be invalid, illegal or unenforceable in any respect,
such invalidity, illegality or unenforceability shall not affect any other provision of this
Easement, but this Easement shall be construed as if such invalid, illegal or unenforceable
provision had never been contained in this Easement. If, moreover, any one or more of
the provisions had never been contained in this Easement shall, for any reason, be held
to be excessively broad as to time, duration, geographical scope, activity or subject, it shall
be construed by limiting and reducing it so as to be enforceable to the extent compatible
with the applicable law as it shall then appear.

Grantor and Grantee acknowledge and agree that the 'mer of fact in construing this
Easement, shall not interpret this Easement more favorable for Grantor or Grantee,
notwithstanding which Party may have drafied the Easement or provision subject to such
judicial interpretation.



Dated this _o2(2 day of ’{)”Pirb [ , 2021,

Witnesses: J.EM. REALTY TRUST :
G)zaf,%/:lz_t([( = By: /*J}/ku, Q(Lﬂdﬂ’\/

Print Name: Gg;@_@,g ~Tz/uk1<To/\-) As its: Trustee
“r L h
Print Name: o /4',1 €. /»Z/ ;/‘0/1

STATEOF Floas dw

COUNTY OF __ (ee o
A

The foregoing instrument was ackr owledged before me by means of Bﬁhysical presence
or O online notarization, this Z¢e day off2021 by _J ewi'ee Albion) as Trustee of the
J.E.M. Realty Trust, who is personally known to me or who has produced Ela . DRiweAs Lreas
as identification.

Coras ST —

My Commission Expires: Notary Public ~ I

Witnesses:

T GREGG S, TRUKTON
A5TTN\ v GONMISSION #41H114038

) ExPIRES: MAY 21,2028
'""g gonded through 19t State Insurance



STA FUND, LLC, a FFlorida limited liability
company

/ sl - By: : A
Print Name: M ¢ Po\wee As its: Manager /(477;‘/£Vﬁ>‘\(16!)7z/?

7 P

print Name:_J\A.Clioed (o Mot

STATE OF =&
countyor lee

o
The foregoing instrument was acl<17é\.v]edgcd before me by means of O physical presence

or O online notarization, this fZZSNday ofl2021 by _“A_M&( S]a,o?b e~ as Manager of

the STA Fund, LL.C, a Florida limited liability company, who is personflly known to me or who

has produced  E € . SO as identiﬁcalion.ﬂ A_r

My Commission Expires: Notary Public ~

‘(N\

)

! Commission # HH 053482
S Expires January 18, 2025
¥ Bonded Thw Tooy Fain kserancs £9005-7049

F\'% MICHAEL P. LEHNERT
)




Exhibit A to Temporary Easement

JEM Property
(See Attached)
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ANUITL LUNSUER EBELIN] Fax:2393342801 Dec 22 2005 15:25 P.0B

BBLS
SURVEYORS & MAPPERS INC.
1502-A RAILHEAD BLVD,
NAPLES, FLORIDA 34110
TELEPHONE: (239) 597-1315
FAX: (239) 597-5207

LEGAL DESCRIPTION
“ PARCEL 4"

A PARCEL OF LAND LYING IN THE NORTHEAST QUARTER OF
SECTION 18 AND THE WEST HALF OF SECTION 17, TOWNSHIP 46

SOUTH, RANGE 25 EAST, LEE COUNTY, FLORIDA, BEING MORE
PARTICULARLY DESCRIBED AS FOLLOWS:

BEGIN AT THE NORTHEAST CORNER OF THE SOUTHEAST QUARTER
OF SAID NORTHEAST QUARTER OF SECTION 18; THENCE N.88°57'23"E,,
A DISTANCE OF 256.20 FEET TO THE SOUTHWESTERLY RIGHT OF. WAY
LINE OF TAMIAMI TRAIL (US 41, STATE ROAD 45)(A 200 FOOT RIGHT
OF WAY); THENCE 8.20°35'30"E., ALONG SAID SOUTHWESTERLY
RIGHT OF WAY LINE, A DISTANCE OF 473.67 FEET; THENCE
S$.69°24'30"W., A DISTANCE OF 500.00 FEET; THENCE N.20°3529"W,, A

" DISTANCE OF 321.76 FEET; THENCE 8.83°18'10"E., A DISTANCE OF
165.16 FEET TO THE EAST LINE OF SAID NORTHEAST QUARTER,;
THENCE N.00°57'29"W., ALONG SAID EAST LINE, A DISTANCE OF 332.70
FEET TO THE POINT OF BEGINNING. PARCEL CONTAINS 4.85 ACRES
MORE OR LESS.

PARCEL DESCRIBED HEREON IS SUBJECT TO BEASEMENTS,
RESTRICTIONS AND RESERVATIONS OF RECORD.

BEARINGS REFER TO THE SOUTHWESTERLY RIGHT OF WAY LINE OF
TAMIAMI TRAIL AS BEING 8.20°35'30"E.

STEPHEN E. B%, STATE OF FLORIDA, (P.L.S. #5296)

BBLS SURVEYORS & MAPPERS INC,, (L.B. #6753)

PROOFED BY 2¢R (SEE ATTACHED SKETCH-PARCEL 4)

PAGE 1 OF 2
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Exhibit B to Temporary Easement

STA Property

Strap #:

18-46-25-00-00037.0030
18-46-25-00-00037.0010
18-46-25-00-00035.0000
17-46-25-00-01001.0040

A Tract or Parcel of land lying in Sections 17 and 18 Township 46 South, Range 25 East, Lee
County, Florida, being more particularly described as follows:

That part of the South % of the Southwest % of the Northwest 4 of the Northwest 4 of Section
17; and that part of the South Y of the South Y of the Northeast Y of the Northeast % of Section
18; and that part of the North Yz of the North Y2 of the Southeast Y of the Northeast % of Section
18; All lying Southerly of the following described line commencing at the Northeast corner of the
Southeast V4 of the Southeast ¥4 of the Northeast ¥4 of the Northeast ¥ of said Section 18; Thence
run North 88 Degrees 56’ 30” Est for 137.40’ to the Southwesterly right of way line of Tamiami
Trail (200’ Wide); Thence run South 20 degrees 35’ 30” East along said right of way line for
93.18’ to the point of beginning of said line; thence run South 79 degrees 41’ 20” West along the
center line of a 100’ wide canal easement as described in Official Record Book 189, Page 34, of
the Public Records of Lee County, Florida, and it’s extension thereof for 1537.94 to its intersection
with the west line of the East Y2 of the Northeast % of said Section 18 and the point of termination
of said line.

AND

That part of the South % of the Northwest % of the Southeast ¥4 of the Northeast /4 and the North
Y4 of the Southwest Y4 of the Southeast ¥ of the Northeast ¥4 of said Section 18, lying North of the
North Branch of Mullock Creek.

AND

That part of the West % of the Northeast Y of said Section 18, lying Southerly of a canal (Mullock
Extension) and Easterly and Northerly of Mullock Creek and the North Branch of Mullock Creek.



Exhibit C to Temporary Easement

Rough depiction immediately below with formal and final sketch and description following:
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SKETCH OF DESCRIPTION
OF A TRACT OR PARCEL OF LAND LYING IN
SECTION 17, TOWNSHIP 46 SOUTH, RANGE 25 EAST,
LEE COUNTY, FLORIDA

LEGAL DESCRIPTION

A TRACT OR PARCEL OF LAND LYING IN SECTION 17, TOWNSHIP 46 SOUTH, RANGE 25 EAST, LEE
COUNTY, FLORIDA, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCE AT THE NORTHEAST CORNER OF THE SOUTHEAST 1/4 OF THE SOUTHEAST 1/4 OF
THE NORTHEAST 1/4 OF THE NORTHEAST 1/4 OF SAID SECTION 18; THENCE

NORTH 88'56'30" EAST FOR 137.56 FEET TO THE WESTERLY RIGHT OF WAY LINE OF STATE ROAD
NO. 45 / U.S. 41 / SOUTH TAMIAMI TRAIL (200" WIDE); THENCE SOUTH 20°34'05" EAST, ALONG
SAID WESTERLY RIGHT OF WAY LINE, A DISTANCE OF 353.97 FEET TO THE SOUTH LINE OF THE
LANDS DESCRIBED IN INSTRUMENT NUMBER 2020000029637 AND THE POINT OF BEGINNING.

THENCE CONTINUE SOUTH 20°34'05" EAST, ALONG SAID WESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 64.12 FEET TO THE POINT OF CURVATURE OF A NON TANGENT CURVE CONCAVE TO
THE NORTH; THENCE ALONG THE ARC OF SAID CURE TO THE RIGHT, HAVING A RADIUS OF
250.00 FEET; A DELTA ANGLE OF 36°28°03", A CHORD BEARING OF SOUTH 87'34'52" WEST, A
CHORD DISTANCE OF 156.45 FEET, AN ARC DISTANCE OF 159.12 FEET TO THE POINT OF
REVERSE CURVATURE OF A CURVE CONCAVE TO THE SOUTHWEST; THENCE ALONG THE ARC OF
SAID CURVE TO THE LEFT, HAVING A RADIUS OF 500.00 FEET; A DELTA ANGLE OF 14'07'25", A
CHORD BEARING OF NORTH 81°14'49" WEST, A CHORD DISTANCE OF 122.94 FEET, AN ARC
DISTANCE OF 123.25 TO THE EAST LINE OF THE LANDS DESCRIBED IN INSTRUMENT NUMBER
2020000029637 AND THE END OF SAID CURVE; THENCE NORTH 01°02'12" WEST, ALONG SAID
EAST LINE, A DISTANCE OF 43.78 FEET TO THE SOUTH LINE OF THOSE LANDS DESCRIBED IN
INSTRUMENT NUMBER 2020000029637; THENCE NORTH 89'04°13" EAST, ALONG SAID SOUTH LINE
A DISTANCE OF 256.11 FEET TO THE POINT OF BEGINNING.

CONTAINING 16,678 SQUARE FEET OR 0.383 ACRE, MORE OR LESS.

SURVEYOR'S NOTES

1. BEARINGS SHOWN HEREON ARE BASED UPON THE WESTERLY RIGHT OF WAY LINE OF STATE ROAD

NO. 45 / U.S. 41 (SOUTH TAMIAMI TRAIL), HAVING A BEARING OF SOUTH 20°34'05" EAST,
WHICH IS ASSUMED.

2. SEE SHEET 2 OF 2 FOR SKETCH OF DESCRIPTION.
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LEE COUNTY, FLORIDA
DEPARTMENT OF COMMUNITY DEVELOPMENT

62 :] Hd 2 AW ElL

mc
ZONING SECTION > C
STAFF REPORT *:’__;:
TYPE OF CASE: PLANNED DEVELOPMENT/DCI
CASE NUMBER: DCI12022-00004
HEARING EXAMINER DATE: June 08, 2023
SUFFICIENCY DATE: April 04, 2023
Applicant:

Agnoli, Barber and Brundage, Inc. in reference to The Nest CPD/RPD.

Request: Request to rezone 15.75+ acres from Agricultural (AG-2) to Commercial Planned
Development and Residential Planned Development (CPD/RPD) to allow for up to
10,000 square feet of commercial uses and 62 residential dwellings units.

Location: The subject property is located on the west side of S Tamiami Trail, just south of
Constitution Boulevard, South Fort Myers Planning Community, Lee County, FL
(District #5). The applicant indicates the STRAP numbers are: 17-46-25-00-
0100.10040, 18-46-25-00-0037.0010, 18-46-25-L2-U1631.2844 and 18-46-25-00-
00035.0000

Summary

Staff recommends APPROVAL of the applicant’s request subject to the conditions and deviations
found in Attachment C.

The conditions have been prepared to address the proposed development and consistency with
the Lee County Comprehensive Plan (Lee Plan), compatibility with surrounding land uses,

impacts to environmentally sensitive areas and natural reserves, and addressing future
infrastructure needed to support the development.

The applicant’s request includes six (6) deviations from the requirements of the Land

Development Code. Staff has reviewed and recommends withdrawal of one deviation and
approval of the remaining five deviations subject to conditions.

Character of the Area

The area is mostly developed with commercial uses along South Tamiami Trail and residential
uses behind them. There are also some vacant properties in the area.

To the north, across Mullock Creek, there is a vacant commercial property located along South
Tamiami Trail, zoned C-1A. To the west of the commercial property, there is a large Mobile Home
Park known as Coachlight Manor, zoned MH-2. To the west of the mobile home park, there are
several large lots developed with single family dwellings, zoned AG-2.

To the west, there is a large residential subdivision known as Shadow Wood Country Club, zoned
RPD.
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To the south, along S Tamiami Trail, there is a vacant property, zoned AG-2. To the west of the
vacant property there is large residential subdivision known as Creekside Preserve, zoned RM-
2.

To the east, across South Tamiami Trail, there are two commercial properties, one zoned C-2
and developed with a retail store and the other one is zoned Commercial Tourist (CT) and is
developed with a hotel.

Analysis

The subject site, which consists of 15.75+% acres, is currently zoned Agricultural (AG-2). The
request is to rezone the 12 acres of the property to RPD to allow for 62 multiple-family residential
units, and rezone the remaining 3.75 acres of it to CPD to allow for 10,000 square feet of
commercial floor area.

The property abuts Mullock Creek, a natural body of water to the north. A portion of the site is
located within 660-foot-radius of a bald eagle nest. On February 14, 2023, the Eagle Technical
Advisory Committee (ETAC) reviewed the Bald Eagle Management Plan and recommended
approval with two conditions, which are incorporated into the conditions of approval for this
project.

The access to the site will be through an access easement located on the abutting property to the
south. Access to the residential portion of the site (RPD) will be through the commercial (CPD)
portion of the development.

Transportation

Infrastructure Planning staff has reviewed this project and has recommended approval
(Attachment E). Staff notes that the Level Of Service (LOS) for S Tamiami Trail will remain at “D”
with or without the proposed project.

Environmental

The Zoning Section’s Environmental staff has reviewed this request and recommended approval
subject to conditions, which are incorporated into the conditions of approval for project (See
Attachment G). Conditions of approval are related to open space, conservation of indigenous
management areas, and compliance with the Bald Eagle Management Plan.

Natural Resources

Natural Resources staff has reviewed this request and recommended approval subject to
conditions, which are incorporated into the conditions of approval for project (See Attachment H).
Conditions of approval are related to surface water management, water quality, and Bald Eagle
Management Plan compliance

Lee Plan
The subject property is located in the Urban Community and Wetlands Future Land Use
categories of the Lee Plan.

Urban Community Future Land Use designation is intended for a mixture of relatively intense
commercial and residential uses. The request is to develop this 15.75+ acres with a maximum of
62 dwelling units and 10,000 square feet of commercial uses are within the intensity and density
ranges of this FLU category. Staff finds this request consistent with Policy 1.1.4 of the Lee Plan.
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All Wetlands areas will be protected to ensure the continued ecological functions of the wetlands.
The property has already received a jurisdictional wetland determination from the South Florida
Water Management District. Staff finds this request consistent with Goal 124, Objective 1.5, and
Policy 1.5.1 of the Lee Plan.

The proposed development promotes contiguous and compact growth patterns, limits urban
sprawl and minimizes the costs of services. Adequate public services exist to serve the property.
Sewer and water are available to the site. The property has direct frontage on South Tamiami
Trail. Therefore, the request is consistent with Objectives 2.1 and 2.2 and Policies 2.1.1 and 2.2.1
of the Lee Plan.

Water and sewer services from Lee County Utilities are available to the site and the site will be
connected to those services. Staff finds the request consistent with Standards 4.1.1 and 4.1.2 of
the Lee Plan (Attachment J).

This project is located in the Coastal High Hazard Area of the County. The residential density of
the project is consistent with the allowed density within the Urban Community Future Land Use
area and with its surrounding residential neighborhoods. This development will be required to
meet FEMA flood elevation requirements and with direct access to South Tamiami Trail, it will be
easy to access and evacuate in case of a major storm. Therefore, this request is consistent with
Policy 5.1.2 of the Lee Plan.

The eastern portion of this project will contain a commercial development along South Tamiami
Trail. This commercial development will act as a noise and visual buffer for the residential portion
of this development, as well as neighboring subdivisions to the east and is consistent with the
existing land use patterns along this roadway. The commercial portion of this development will
not interfere with the integrity of the residential environment to the east. Staff finds the request
consistent with Policy 5.1.5 of the Lee Plan.

There is a bald eagle nest on the property. The applicant has prepared a Bald Eagle Management
Plan (BEMP), which was reviewed and recommended for approval by Eagle Technical Advisory
Committee (ETAC). Compliance with the BEMP is incorporated into the conditions of approval.
Staff finds this request, as conditioned, consistent with Objective 123.6 of the Lee Plan.

Urban Services

Urban services are defined by the Lee Plan as the requisite services, facilities, capital
improvements, and infrastructure necessary to support growth and development at levels of urban
density and intensity.

Public sewer and water: Municipal potable water service is available to the site from Lee County
Utilities, with adequate capacity to serve this development. Development must connect to public
water and sewer services when development activity triggers the connection requirements of the
LDC.

Paved streets and roads: The subject property fronts on South Tamiami Trail, providing adequate
access to the site.

Public transit: This site is served by two different Bus Routes. Route 140 starts at Merchant’s
Crossing in North Fort Myers and ends at Coconut Point. Bus Route 240 starts at Bell Tower and
ends at Coconut Point.
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Parks and recreation facilities/Community facilities: Lakes Park on Gladiolus Drive is within 4.5
miles of this site.

Urban levels of police, fire, and emergency services: Fire protection is provided by the San Carlos
Fire Protection District, located at 16901 Island Park Road, 2.5 miles from the subject property.
EMS Substation (Medic 33) is located at the same address. A Sheriff's station is located at 14750-
754 Ben C Pratt Six Mile Cypress, 6 miles from the subject property.

Urban surface water management: Any future development will be required to comply with the
LDC, including provisions for surface water management. Thew recommended conditions of
approval addresses surface water management and water quality compliance.

Schools: Rayma C Page Elementary School, Lexington Middle School and Island Park High
School are the closest schools to this site. This property is located within the South Concurrency
Service Area (CSA) of Lee County School District. Their analysis shows that there may be a
capacity issue in this CSA, but there is additional capacity available in the adjacent CSA.
(Attachment K).

Employment and commercial centers: The subject property is in close proximity of existing
commercial and industrial developments along South Tamiami Trail and Alico Road. These
commercial and industrial centers provide employment and shopping opportunities in the area.

Planning Community Map and Allocation Table

POLICY 1.6.5: The Planning Communities Map and Acreage Allocation Table (see Map 1-B and
Table 1(b) and Policies 1.1.1 and 2.2.2) depict the proposed distribution, extent, and location of
generalized land uses for the year 2045.

The subject property is located in the San Carlos Planning Community. The Planning Community
Year 2045 Allocations indicate that 4,024 acres are allocated to residential uses in the San Carlos
Planning Community. Also, 938 acres are allocated to commercial uses. Staff finds the request
CONSISTENT with the allocations for the San Carlos Planning Community.

Deviations: The applicant proposes the following six (6) deviations:

Deviation #1 requests relief from Land Development Code Section 34-2194, which requires
buildings and structures not be placed closer than 25 feet to a canal or to a bay or other water
body or the distance required by the provisions of chapter 6, article 1V, pertaining to flood hazard
reduction, whichever is greater, to allow a zero ft. setback for a kayak launch and dock.

Staff recommends withdrawal of this deviation request. Land Development Code Section 34-
2194(c) 2 exempts docks, seawalls and other watercraft landing facilities from the waterway
setback requirements.

Deviation #2 seeks relief from Land Development Code Section 10-291(3), which requires any
residential development of more than five acres or any commercial or industrial development of
more than 10 acres to provide, where practical, two or more means of ingress or egress for the
development, to allow one entrance as depicted on the MCP.
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The subject parcel has limited frontage on South Tamiami Trail. This limited frontage does not
allow sufficient intersection separation to provide an additional access point. Staff recommends
APPROVAL of the request with the following conditions:

1. The developer must record a notice to all future property owners, in the public
record, prior to issuance of a local development order allowing construction of the
access to the development. The notice must detail the emergency access plan and
provide information as to where a copy of this plan may be obtained from the
developer or developer’s successor.

2. Prior to issuance of a development order the applicant must demonstrate that a
Crime Prevention Through Environmental Design (CPTED) report was provided to
the Lee County Sheriff's Office.

3. The development order plans must depict the access to the property to the south,
as shown on the Master Concept Plan, and a draft cross access easement must be
submitted for review.

Deviation #3 seeks relief from Land Development Code section 10-416(d)(3), which requires a
Type D buffer between commercial development and a ROW/Roadway Easement, to allow the
15-foot Type D buffer plantings to be clustered to allow for view sheds for the commercial building
along U.S. 41. Preservation of existing native trees shall be credited toward the required
landscape buffer.

Staff recommends approval of this deviation. This will not affect the buffer width or the amount of
plants required.

Deviation #4 requests relief from Land Development Code Section 10-416(d), which requires a
Type C or Type F buffer between multiple family residential and commercial development, to allow
a 15-foot-wide Type C buffer on the CPD/RPD north-south tract boundary line.

Staff recommends approval of this deviation subject to the following condition:

The development order plans must demonstrate the 15-foot-wide Type C buffer
along the CPD tract, with vegetation planted within the commercial tract
boundaries and exterior to the required wall.

Deviation #5 requests relief from Land Development Code Section 10-416(d), which requires a
Type C or Type F buffer between multiple family residential and commercial development, to allow
the existing preserve areas to fulfill the buffer requirement along the south property line of the
CPD tract adjacent to Creekside Preserve.

Staff recommends approval of this deviation subject to the Environmental Condition 6.i.
Deviation #6 seeks relief from Land Development Code Section 10-416(d)(9), which requires a

50-foot-wide buffer for Development abutting a natural waterway, to allow the existing preserve
areas to fulfill the buffer requirement.
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Staff recommends approval of this deviation. The existing preserve will adequately fulfill the buffer
requirement.

Findings and Conclusions

Based upon an analysis of the application and the standards for approval of planned development
rezonings, as required by Land Development Code Section 34-145(d)(4)a.1, staff offers the
following findings and conclusions:

The request, as conditioned:

o Complies with Lee Plan as discussed in the Lee Plan analysis section of this report,
specifically Lee Plan Goal 124, Policies 1.1.1, 1.1.4,1.5.1,1.6.1, 2.2.1, 2.2.2 and
411, 5.1.2, 5.1.5, Objectives 1.5, 2.1, 2.2 and 123.6, and Standards 4.1.1 and
4.1.2;

o Meets the Land Development Code and other applicable County regulations or
qualifies for deviations;

e |s compatible with existing and planned uses in the surrounding area;
o Will provide access sufficient to support the proposed development intensity and
the expected impacts on existing or planned transportation facilities will be

mitigated through existing County regulations or conditions of approval;

o Will not adversely affect environmentally critical or sensitive areas and natural
resources;

e Will be served by urban services, as defined in the Lee Plan; and

e Provides for an appropriate mix of uses at the proposed location;

¢ Includes conditions that provide sufficient safeguards to the public interest and are
reasonably related to the impacts on the public's interest expected from the

proposed development: and

e Includes that requested deviations, as conditioned: pursuant to section 34-
373(a)(9):

¢ Enhance the achievement of the objectives of the planned development; and

e Preserve and promote the general intent of this Code to protect the public
health, safety and welfare.
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ATTACHMENTS:
Expert Witness Information

Maps: surrounding zoning, future land use and aerial photograph

Recommended Conditions and Deviations

Master Concept Plan

Memorandum from Lee County Section of Infrastructure Planning

Memorandum from Lee County Section of Development Services

Memorandum from Section of Zoning, Environmental staff

Memorandum from Department of Natural Resources, including Bald Eagle
Management Plan and Surface Water Quality Management Plan

Agricultural Use Application

Letter of availability for water and sewer

Memorandum from Lee County School Board

Letters of no objection from the Lee County Sherriff's Office and Lee County
Department of Emergency Management

TIS

Application and narrative

Legal Description
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CC: Applicant
County Attorney
Zoning File
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LEE COUNTY STAFF EXPERT WITNESS INFORMATION
PROVIDED PURSUANT TO AC-2-6, SECTION 2.2.b(5)(f)3.
Case Number: DCI2022-00004
Project Name: The Nest RPD/CPD
Hearing Examiner Date: June 8, 2023

CHAHRAM BADAMTCHIAN, AICP, Planner, Senior, Zoning Section, 1500 Monroe Street, Fort
Myers, FL 33901

e Previously qualified as an expert witness by the Lee County Hearing Examiner.
Current resume is on file with the Hearing Examiner.

e Seeking to be qualified as an expert witness in the Lee County Land
Development Code, Lee Plan, zoning, and land use planning.

e Report and documents are submitted with the Staff Report for this case.
Additional documents that may be relied upon and used as evidence during the
hearing include: the Lee County Land Development Code; the Lee Plan; and
documentation submitted by the applicant as part of the subject application.

Camryn Siverson, Environmental Planner, Zoning Section, 1500 Monroe Street, Fort Myers,
FL 33901

e Previously qualified as an expert witness by the Lee County Hearing Examiner.
Current resume is on file with the Hearing Examiner.

e Seeking to be qualified as an expert witness in the Lee County Land
Development Code, Lee Plan, and environmental planning.

e Report and documents are submitted with the Staff Report for this case.
Additional documents that may be relied upon and used as evidence during the
hearing include: the Lee County Land Development Code; the Lee Plan; and
documentation submitted by the applicant as part of the subject application.

MARCUS EVANS P.E., Engineer, Senior, Development Services Section, 1500 Monroe Street,
Fort Myers, FL. 33901

e Previously qualified as an expert witness by the Lee County Hearing Examiner.
Current resume is on file with the Hearing Examiner.

e Seeking to be qualified as an expert witness in Traffic Engineering and
Transportation Planning.

e Report and documents are submitted with the Staff Report for this case.
Additional documents that may be relied upon and used as evidence during the
hearing include: the Lee County Land Development Code; the Lee Plan; and
documentation submitted by the applicant as part of the subject application.
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BRANDON DUNN, Planner, Principal, Planning Section, 1500 Monroe Street, Fort Myers, FL.
33901

¢ Previously qualified as an expert witness by the Lee County Hearing Examiner.
Current resume is on file with the Hearing Examiner.

e Seeking to be qualified as an expert witness in the Lee County Land
Development Code, Lee Plan and comprehensive planning.

e Report and documents are submitted with the Staff Report for this case.
Additional documents that may be relied upon and used as evidence during the
hearing include: the Lee County Land Development Code; the Lee Plan; and
documentation submitted by the applicant as part of the subject application.

REBECCA SWEIGERT, Planner, Principal, Planning Section, 1500 Monroe Street, Fort Myers,
FL. 33901

e Previously qualified as an expert witness by the Lee County Hearing Examiner.
Current resume is on file with the Hearing Examiner.

e Seeking to be qualified as an expert witness in the Lee County Land
Development Code, Lee Plan, and environmental planning.

e Report and documents are submitted with the Staff Report for this case.
Additional documents that may be relied upon and used as evidence during the
hearing include: the Lee County Land Development Code; the Lee Plan; and
documentation submitted by the applicant as part of the subject application.

NICOLAS DeFILIPPO, Planner, Planning Section, 1500 Monroe Street, Fort Myers, FL. 33901

e Previously qualified as an expert witness by the Lee County Hearing Examiner.
Current resume is on file with the Hearing Examiner.

e Seeking to be qualified as an expert witness in the Lee County Land
Development Code, Lee Plan, and environmental planning.

¢ Report and documents are submitted with the Staff Report for this case.
Additional documents that may be relied upon and used as evidence during the
hearing include: the Lee County Land Development Code; the Lee Plan; and
documentation submitted by the applicant as part of the subject application.

Phil Gillogly, P.E., Surface Water Manager, Section of Natural Resources, 1500 Monroe
Street, Fort Myers, FL. 33901

e Seeking to be qualified as an expert witness by the Lee County Hearing
Examiner. Current resume will be provided at the hearing.

¢ Seeking to be qualified as an expert witness in Surface Water Management.

¢ Report and documents are submitted with the Staff Report for this case.
Additional documents that may be relied upon and used as evidence during the



hearing include: the Lee County Land Development Code; the Lee Plan; and
documentation submitted by the applicant as part of the subject application.















ATTACHMENT C

DCI2022-00004, The Nest RPD/CPD
Conditions and Deviations

A. Conditions

1.

2,

MASTER CONCEPT PLAN/DEVELOPMENT PARAMETERS

The development of this project must be consistent with the one-page Master
Concept Plan entitled “The Nest SWFL” dated September 2022, last revised on 4/24/
2023, except as modified by the conditions below. This development must comply
with all requirements of the Lee County Land Development Code (LDC) at time of
local Development Order approval, except as may be granted by deviation as part of
this planned development. If changes to the Master Concept Plan are subsequently
pursued, appropriate approvals will be necessary.

This rezoning will allow a maximum of 62 dwelling units in the RPD Tract and up to
10,000 square feet of commercial floor area in the CPD Tract of the site.

USES AND SITE DEVELOPMENT REGULATIONS

a. Schedule of Uses

CPD TRACT “A” (3.75% acres)
Accessory uses and structures customarily-associated-with-the-permitted-principal
uses-and-structures
Administrative Offices
Animals: Clinic or Kennel (Indoor only)

Auto parts store

Bait and Tackle shop

Banks and financial establishments, Groups | & Il (no drive-thru)

Bar or Cocktail lounge

Boats,
Ramps and dockage (not marinas), for the exclusive use of the residents of the
development

Business Services, Group |

Cleaning and Maintenance services

Clothing Stores, general

Consumption on premises in conjunction with a restaurant, bar, or cocktail lounge
including outdoor seating

Contractors and builders, group |

Convenience food and beverage store (no gas pumps)

Day care center, child, adult

Dok { . : ed I Iy

Drugstore, pharmacy (no drive-thru)

Enirance-gatesand-gatehouse

Essential Services

Essential Service Facilities: Group |

Excavation: water retention

Existing Agricultural Uses. P LDC Section 34-934(48

Fences, Walls

Gift and Souvenir shop
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Hardware Store
Hobby, toy and game shops
Kayak-Launch

Medical Office

Parking lot, Accessory

Personal Services, Groups | and |l

Recreational facilities, Commercial,
Group Il Outdoor Facilities, limited to passive and active recreational and
educational activities including hiking, nature trails and nonmotorized water
vessel use;
Group IV Indoor Facilities, limited to Health Clubs

Rental and Leasing, Group | (including Kayak and Canoe rental)

Restaurants, Groups I, Il and I

Signs 4 . W

Specialty Retail, Groups | & 11

Studios

Temporary Uses, limited to construction trailers and associated parking for purposes of
managing on-site construction activities

Variety Store

RPD TRACT “B” (12+ acres)
Accessory uses and structures
Administrative Offices
Boats,

Ramps and dockage (not marinas)
Dwellings:

Multiple family

Entrance Gate and Gatehouse

Essential Services

Essential Service Facilities: Group |

Excavation: water retention

Fences and Walls

Home Occupations

Models:
Units

Parking lot, Accessory

Parks-Group-

Real Estate Sales Office

Recreational facilities — Private on-site

Residential Accessory Uses

Signs

Temporary Uses, limited to construction trailers and associated parking for purposes of
managing on-site construction activities
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b. Site Development Regulations

CPD TRACT A RPD TRACT B
Principal Uses Accessory Principal Uses Accessory
Uses Uses
Minimum Lot Area: 10,000 sq ft - 12,000 sq ft -
Minimum Lot Depth: 100 ft - 100 ft -
Minimum Lot Width: 100 ft - 120 ft -
Minimum | ROW 25 ft 25 ft 25 ft 25 ft
Setbacks: | North 25 ft from 25 ft from 25 ft' from 25 ft from
MHWL MHWL MHWL MHWL
South 25 ft 25 ft 25 ft! 10 ft
East 25 ft 25 ft 25 ft! 10 ft
West 25 ft 25 ft 50 ft 25 ft
Upland 30 ft 30 ft 30 ft 30 ft
Preserve
Wetland 25 ft 25 ft 50 ft 25 ft
Preserve
Minimum distance 20 ft - 20 ft -
between structures:
Maximum Building 35 ft 25 ft 62 ft 25f
Height:
Minimum Open Space: | 20% 40%

1. The north, south and east setbacks in the RPD Tract must be increased by one-half foot for
every one foot over the height of 35 feet.

3. AGRICULTURAL USES

Existing bona fide agricultural uses (LIVESTOCK PASTURE/GRAZING) may continue
on this site SUBJECT TO the following:

A) Termination of Agricultural Use. Agricultural uses must terminate on project areas
receiving development order approval for vertical development and prior to
county issuance of a vegetation removal permit. Development order approvals
for plats, infrastructure improvements, landscaping, surface water management,
or other non-vertical development do not trigger termination.

B) Additional Clearing Prohibited. Additional clearing of trees or vegetation in an
agricultural area is prohibited. Existing areas of bona fide agricultural use may be
maintained, (i.e. mowed). But not cleared or expanded. This prohibition does
not preclude County approval of requests to remove invasive exotic vegetation.

C) Proof of Termination. Upon approval of local development order for vertical
development and prior to the issuance of vegetation removal permit, the property
owner must provide written proof of the following, SUBJECT TO review/approval
by the County Attorney’s Office:

i. Affidavit. Sworn affidavit from the property owner confirming:

Page 3 of 8



(1) Date agricultural uses ceased.

(2) Legal description of the property SUBJECT TO development order
approval for vertical development.

(3) Affirmative statement acknowledging and agreeing agricultural uses are
illegal and prohibited on the property. Further that the property owner
covenants with the County not to resume agricultural uses until the
property is rezoned to permit agricultural.

The affidavit constitutes a covenant between the property owner and
Lee County binding on the owner and its successors. The covenant must
be properly recorded in public record of Lee County at the owner’s
expense.

ii. Termination of Tax Exemption. Termination of the agricultural tax exemption
for portions of the property SUBJECT TO a development order for vertical
development. Proof of termination must include a copy of the request to
terminate the tax exemption submitted to the Lee County Property Appraiser.

4, Natural Resources

a) Prior to local development order approval, the developer must revise the attached draft
Surface Water Quality Monitoring Plan and submit it for review and approval by the Lee
County Division of Natural Resources. At a minimum, the draft Surface Water Quality
Monitoring Plan must be modified to establish:

The overall Goals and Objectives of the Surface Water Monitoring Plan;

A baseline monitoring event to be part of the monitoring plan that must be
completed prior to commencement of construction;

An outfall monitoring schedule conducted three times annually (June, August,
October) for Total Kjeldahl Nitrogen, Total Nitrogen, Nitrite, Nitrate, Chlorophyll A,
Total Phosphorus, Total Dissolved Solids, Enterococci, Iron, Enterococci, Total
Hardness, Field Temperature, Specific Conductance, pH and Dissolved Oxygen,;

Water quality monitoring data must be provided to the Division of Natural Resources
annually following the issuance of the first Certificate of Occupancy and must include
a report with a comparison of State surface water quality standards, plots of
parameters, and recommendations. Five years after issuance of final Certificate of
Occupancy and after meeting or exceeding state water quality monitoring standards,
the developer may amend water quality monitoring and reporting after written request,
review, and approval by the Division of Natural Resources. Results must be reported
as an Electric Data Deliverable (EDD), in a format approved by the Division of Natural
Resources; and
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v. A contingency plan in the event an exceedance of State Surface Water Quality
Standards is discovered. This plan must include notification to impacted residents
and applicable authorities.

b) The developer must adhere to the attached Bald Eagle Management Plan dated February

d)

15, 2023 for all proposed impacts within 660 feet of the bald eagle nest. The 660-foot
buffer zone and the activities and restrictions outlined in the bald eagle management plan
must be shown on the development order plans.

The upland preserve surrounding the bald eagle nest must be depicted on the
development order plans and a draft conservation easement must be provided for the
upland preserve surrounding the bald eagle nest.

Prior to issuance of Certificate of Completion for the project, the conservation easement
must be recorded over the upland preserve surrounding the bald eagle nest.

Transportation

The maximum permissible development density/intensity is determined by the following
development scenario based on the Institute of Transportation Engineers (ITE) Trip
Generation Manual effective at the time of the local development order. The said scenario
includes the following elements of development and their respective trip generation rates:

1. 62 low-rise units for multiple-family residences,

2. A public park covering an area of 2 acres,
3. A variety store occupying 5,000 square feet of the area, and
4. A high-turnover restaurant also occupying 5,000 square feet of floor area.

Environmental

a) Development order plans must depict the following open space areas:

- Commercial (CPD):
- Provided: 1.79 acres
- Indigenous wetland preserve: 0.10 acres

- Residential (RPD):
- Provided: 8 acres
- Indigenous Upland Preserve: 3.01 Acres
- Indigenous Wetland Preserve: 1.74 acres
- Non-indigenous Open Space: 3.25 acres

b) Development order plans must demonstrate a total of 4.85 acres of indigenous
preserve.

c) Development order plans must demonstrate the following:

i.  Substantial compliance with the Indigenous Management Plan (See Exhibit D).
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i. Removal of exotics within indigenous habitat concurrently with improvements to
land.

ii. A schedule for the indigenous preservation and restoration to be completed
within the first five years.

iv.  Arecorded conservation easement over the preserve areas within the residential
tract, dedicated to Lee County.

d) Prior to the issuance of a vegetation removal permit, the developer must include a
map depicting where mechanical and hand-removal methods of exotic vegetation
removal will be located. Mechanical clearing must be limited to non-indigenous areas
and native vegetation must be protected by tree barricades.

e) The applicant must submit an indigenous monitoring plan for ten years after the initial
time zero report.

f) The applicant must depict a 30-foot setback surrounding the upland preserve areas
for firebreak relief.

g) Development order plans must demonstrate a minimum 15-foot-wide Type C buffer
along the west tract line of the commercial development.

h) The development order plans must depict a 15-foot Type D right-of-way buffer with
clustering of landscaping to allow view windows, subject to approval by
environmental staff.

i) The development order plans must depict a 30-foot-wide landscape blind along the
south commercial tract line.

j) The development order plans must depict the 50-foot natural waterway setback.

Use limitation in the RPD

No commercial use of any kind, including but not limited to recreational uses (passive and
active), canoe and kayak rental, etc. is allowed in the RPD. All ancillary and accessory
uses in the RPD Section are for the exclusive use by the residents of the development.

Gate and Gatehouse

The entrance gate or gatehouse to the RPD must contain a paved turn-around, having a
turning radius sufficient to accommodate a U-turn for a single unit truck (SU) vehicle as
specified in the AASHTO Green Book current edition on the ingress side of the gate or
gatehouse.
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B. DEVIATIONS:

Deviation #1 requests relief from Land Development Code Section 34-2194, which requires
buildings and structures not be placed closer than 25 feet to a canal or to a bay or other water
body or the distance required by the provisions of chapter 6, article 1V, pertaining to flood hazard
reduction, whichever is greater, to allow a zero ft. setback for a kayak launch and dock.

Staff recommends withdrawal of this deviation request. Land Development Code Section 34-
2194(c) 2 exempts docks, seawalls and other watercraft landing facilities from the waterway
setback requirements.

Deviation #2 seeks relief from Land Development Code Section 10-291(3), which requires any
residential development of more than five acres or any commercial or industrial development of
more than 10 acres to provide, where practical, two or more means of ingress or egress for the
development, to allow one entrance as depicted on the MCP.

The subject parcel has limited frontage on South Tamiami Trail. This limited frontage does not
allow sufficient intersection separation to provide an additional access point. Staff recommends
APPROVAL of the request with the following conditions:

1. The developer must record a notice to all future property owners, in the public record,
prior to issuance of a local development order allowing construction of the access to
the development. The notice must detail the emergency access plan and provide
information as to where a copy of this plan may be obtained from the developer or
developer’s successor.

2. Prior to issuance of a development order the applicant must demonstrate that a
Crime Prevention Through Environmental Design (CPTED) report was provided to
the Lee County Sheriff’'s Office.

3. The development order plans must depict the access to the property to the south,
as shown on the Master Concept Plan, and a draft cross access easement must be
submitted for review.

Deviation #3 seeks relief from Land Development Code section 10-416(d)(3), which requires a
Type D buffer between commercial development and a ROW/Roadway Easement, to allow the
15-foot Type D buffer plantings to be clustered to allow for view sheds for the commercial building
along U.S. 41. Preservation of existing native trees shall be credited toward the required landscape
buffer.

Staff recommends approval of this deviation. This will not affect the buffer width or the amount of
plants required.

Deviation #4 requests relief from Land Development Code Section 10-416(d), which requires a
Type C or Type F buffer between multiple family residential and commercial development, to allow
a 15-foot-wide Type C buffer on the CPD/RPD north-south tract boundary line.
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Staff recommends approval of this deviation subject to the following condition:

The development order plans must demonstrate the 15-foot-wide Type C buffer
along the CPD tract, with vegetation planted within the commercial tract
boundaries and exterior to the required wall.

Deviation #5 requests relief from Land Development Code Section 10-416(d), which requires a
Type C or Type F buffer between multiple family residential and commercial development, to allow
the existing preserve areas to fulfill the buffer requirement along the south property line of the CPD
tract adjacent to Creekside Preserve.

Staff recommends approval of this deviation subject to the Environmental Condition 6.i.
Deviation #6 seeks relief from Land Development Code Section 10-416(d)(9), which requires a
50-foot-wide buffer for Development abutting a natural waterway, to allow the existing preserve

areas to fulfill the buffer requirement.

Staff recommends approval of this deviation. The existing preserve will adequately fulfill the buffer
requirement.
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Table 1: Trip Generation

Land Use Weekday A.M Peak Hour Weekday P.M Peak Hour Daily
In Out Total In Out Total (2-Way)
Multi I:'amlly: Low Rise 10 32 42 30 17 47 473
(62 units)
Public park
13 1
(2 Acres) 0 0 0 0 23 90
Variety Store
7
(5,000 SF) 9 6 15 1 17 34 318
Less Pass-by
(less 30% AM and PM, less -2 -2 -4 -5 -5 -10 -76
25% ADT)
New Variety Store Trip 7 4 11 12 12 24 238
High Turnover Restaurant
2 27 8

(5,000 SF) 6 22 48 1 45 536
Less Pass-by
(less 30% ADT, less 40% -10 -9 -19 -9 -9 -18 -161
AM and PM)
New Restaurant Trip 16 13 29 18 9 27 375
Total New Trip 33 49 82 73 48 121 1,176

Roadway Section Traffic Operation Level of Service Analysis

The proposed development was assumed to be completed by 2026 (build-out year). So, the
roadway significantly impacted by the proposed development was analyzed for the horizon year
2026 without and with the proposed development (Table 2).

Table 2: Arterial/Collector Roadway Section(s) Adjacent to Site Expected to be Significantly
Impacted by the Proposed Development

Roadway Segment Significant Level of Service
Impact Existing Future Future 2026
Expected 2026 + Project
Sani . to Si
US 41 an'lbel Blvc? to Site No C D D
Site to Alico Rd No C D D

Roadwayv Intersection Traffic Operation Level of Service Analysis

New trips were assigned to the surrounding road network in order to assess LOS impact as
necessary at site access and intersections expected to be most impacted by the proposed

development. Table 3 describes the site accesses and intersections that are expected to be most
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impacted by the proposed zoning along with their corresponding pre- and post-project built-out

level of service.

Table 3: Roadway Intersection(s) Immediately Adjacent to Subject Site Expected to be
Significantly Impacted by Proposed Development

Intersection Significant Traffic Control Level of Service (2026)
Roadway Roadway B Impact Existing | Future | Future
A Expected 2026 | 2026 +

Project
us 41 Site Access Yes Two-Way Stop -- - F
Controlled
Conclusion

The proposed project will not have a detrimental impact on the surrounding roadway system.
Please note that the proposed project’s entrance on US 41 is subject to the approval of FDOT.

However, please consider a recommendation adding the following conditions:

"Irrespective of any conversion of land use density/intensity allowed by the Land Development

Code or specific zoning conditions applicable to this development, the maximum permissible

development density/intensity is determined by the following development scenario based on

the Institute of Transportation Engineers (ITE) Trip Generation Manual effective at the time of

the local development order. The said scenario includes the following elements of

development and their respective trip generation rates:

V' 62 low-rise units for multiple-family residences,

v A public park covering an area of 2 acres,

v A variety store occupying 5,000 square feet of area, and

V' A high-turnover restaurant also occupying 5,000 square feet of area."
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Lee County, Florida
DEPARTMENT OF COMMUNITY DEVELOPMENT
ENVIRONMENTAL STAFF REPORT

CASE NUMBER: DCI2022-00004

TYPE OF CASE: Residential Planned Development and Commercial Planned Development
CASE NAME: The Nest

TOTAL ACREAGE: 15.75 Acres

SUFFICIENCY DATE: April 4, 2023

HEARING EXAMINER DATE: June 8, 2023

Request
The applicant is requesting to rezone the subject property from Agricultural (AG-2) to

Residential Planned Development (RPD) and Commercial Planned Development (CPD). The
applicant is proposing to develop 62 multi-family units on the RPD property and retail,
restaurant, recreation, and office use on the CPD property. The property is located in Fort
Myers, on the west side of US 41. According to the Lee Plan, the parcels are located in the
Urban and Wetlands Future Land Use Categories. The proposed development is within the San
Carlos Park Community Planning Area and Coastal High Hazard (CHHA).

Existing Conditions

As mentioned the site is located west of US 41, and north of Lazy Creek Boulevard. The site is
currently vacant and vegetated with indigenous habitats, including uplands and wetlands. The
applicant has submitted a Protected Species Survey that includes the Florida Land Use Cover
and Classification System (FLUCCS) map depicting the meandering pedestrian transects
methodology used to survey the project and a detailed FLUCCS for the project area (see Exhibit
A). Owen Environmental Consulting did not observe any protected species onsite. Historically,
an Eagle nest was present; however, the nest is no longer present and eagles were not
observed onsite last nesting season (Exhibit B).

Open Space
The applicant is requesting 62 multi-family units and 10,000 square feet of commercial uses.

The muiti-family development meets the large development definition (Land Development Code
10-1) and the commercial tract meets the small development definition. LDC 10-415(a) requires
the applicant to provide 40% open space on the multi-family tract, and 20% open space on the
commercial tract. The applicant has provided a Master Concept Plan (MCP) that depicts
required open space at 0.75 acres for the commercial tract and 4.8 acres for the multi-family
tract. The applicant is providing 1.79 acres of open space for the commercial tract and 8 acres
of open space for the multi-family tract.

Staff recommends the following open space condition to ensure that the increased open space
is provided:

Prior to the issuance of the first development order, the development order plans
must depict the following:

Commercial:
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Commercial:
- Provided: 1.79 acres
- Indigenous wetland preserve: 0.10 acres

Residential Multi-Family:
- Provided: 8 acres

- Indigenous Upland Preserve: 3.07 Acres

- Indigenous Wetland Preserve: 1.74 acres

- Non-indigenous Open Space: 3.25 acres

Indigenous Open Space Preservation

The Land Development Code requires that large projects must provide 50 percent of the open
space percentage requirement through onsite preservation of existing native vegetation
communities (LDC 10-415(b)). The applicant is required by code to provide 2.4 acres of
indigenous open space. However, the developer is providing 4.75 acres, which includes both
wetlands and uplands. The applicant has received a formal Jurisdictional Determination from
the South Florida Water Management District under permit number 36-105405-P (Exhibit C).
The applicant is demonstrating compliance with Lee Plan Standard 4.1.4 which states, “the
developer/applicant must prepare an environmental assessment that examines the existing
conditions, addresses existing or anticipated environmental problems, and proposes means and
mechanisms to protect, conserve, or preserve the environmental and natural resources.” Staff
has recommended a condition to put a conservation easement on the multi-family tract preserve
to ensure protection of heritage trees, saltwater wetlands, and ensure proper screening from the
adjacent properties. Lee Plan Policy 101.3.2 restricts developments to uplands within the
Coastal High Hazard. The applicant is developing only within the uplands and demonstrates
compliance with 101.3.2. Staff conducted a site inspection on April 7, 2022. Staff found that the
environmental report was consistent with site conditions and vegetation habitats. The applicant
has provided an MCP that depicts a total of 4.85 acres of indigenous open space

Staff recommends the following condition to ensure protection of indigenous preserve:

Prior to issuance of Certificate of Completion, a conservation easement must be
recorded over the entirety of the residential preserve area surrounding the bald eagle
nest,

Prior to the issuance of the first development order, development order plans must
demonstrate a total of 4.85 acres of indigenous preserve.

Indigenous Habitat Nlanagement Plan

The applicant has provided an Indigenous Habitat Management Plan (IHMP) that includes the
detailed long-term monitoring and maintenance plans. Exhibit D depicts the type of
management that is proposed and where the indigenous preserve areas are located. The
applicant needs to revise the Indigenous management plan to depict the most current site plan,
to make it consistent with the associated MCP. Removal of exotic and nuisance vegetation
within the 4.85+ acres of indigenous preserve will be conducted by hand methods. The
treatment of exotic and nuisance vegetation will include one or more of the following methods:
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(1) Chemical treatments utilizing FDAC approved herbicides will be performed on
exotics;
(2) Mechanical treatment in areas over 75% (E4) exotic vegetation.

Owen Environmental did not observe any protected species on the property. As previously
stated, an eagle nest was present in the past, but has not been observed in recent years
(Exhibit B).

Staff provides the following conditions to ensure that the development order and vegetation
removal permits provide the necessary documentation:

Prior to the issuance of the first development order, the development order plans must
demonstrate the following:

a) Must be in substantial compliance with the Indigenous Management Plan (See
Exhibit D).

b) Exotic removal of indigenous habitat must begin concurrently with
improvements to land.

¢) Mustinclude a schedule for the indigenous preservation and restoration to be
completed within the first five years.

d) The applicant must provide a recorded conservation easement over the
preserve areas within the residential tract, dedicated to Lee County.

Prior to the issuance of a vegetation removal permit, the developer must include a map
depicting where mechanical and hand-removal methods of exotic vegetation removal will
be located. Mechanical clearing must be limited to non-indigenous areas and native
vegetation must be protected by the tree barricades.

The applicant must submit an indigenous monitoring plan for ten years after the initial
time zero report.

The applicant must depict a 30-foot setback surrounding the upland preserve areas for
firebreak relief.

Buffers

The proposed development abuts multi-family homes along the south property line. To the north
and west, the property abuts canals and streams. To the east, the property abuts US 41 right-of-
way. The required buffers are as follows:

North — LDC section 10-416(d) does not require multi-family or commercial
developments to provide landscaped buffers when abutting a man made canal. The
applicant is meeting LDC codes.

East - LDC section 10-416(d) requires commercial developments to provide landscaped
buffers along right-of-ways. The applicant is providing the required 15-foot Type D buffer
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along US 41. The applicant has requested a deviation to allow clustering of the buffer
material to allow for view windows.

West - LDC section 10-416(d)(9) requires developments to provide a 50-foot vegetated
buffer landward of nonseawalled natural waterways as measured from the mean high
water line when abutting a natural waterway. The applicant has requested a deviation to
allow the existing vegetation within the preserve area to act as the 50-foot natural
waterway buffer,

South - The south property line abuts a multi-family development and natural
stream/waterway. LDC section 10-416(d) requires commercial developments to provide
a 15-foot Type C or a 30-foot Type F buffer when abutting multi family. The applicant
has requested a deviation to allow the preserve to act as a buffer to the south. On the
south boundary line of the commercial tract, the applicant has proposed a 30-foot
landscape blind.

Staff provides the following condition to ensure that the MCP demonstrates the buffers at the
time of development order:

Prior to the issuance of the first development order, the development order plans
must demonstrate a minimum 15-foot Type C buffer along the west tract line of the
commercial development.

Prior to the issuance of the first development order, the development plans must
depict a 15-foot Type D right-of-way buffer with clustering of landscaping to allow
view windows, approved by environmental staff.

Prior to the issuance of the first development order, development order plans
must depict a 30-foot landscape blind along the south commercial tract line.

Prior to the issuance of the first development order, development order plans
must depict the 50-foot natural waterway setback.

Deviations

Deviation 3 seeks relief from section 10-416(d)(3), that requires a 15-foot Type D Buffer
between commercial development and a ROW/Roadway Easement to allow the 15-foot Type D
buffer plantings to be clustered to allow for view windows for the commercial building along U.S.
41, Preservation of existing native trees shall be credited toward the required landscape buffer.
Clustering the required planting will provide view sheds that not only benefit the visibility of the
commercial use but will address the traffic safety issues that are created when commercial uses
are hard to see by the traveling public.

Staff recommends approval of Deviation 3 with no conditions.
Deviation 4 requests relief from LDC Section 10-416(d) that requires a C or F type buffer between
multiple family residential and commercial development to allow a 15 foot Type C buffer on the

CPD/RPD tract boundary only at the location depicted on attached Exhibit A. There will be a
minimum separation between the residential buildings and the property line of the CPD of 400ft.
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providing an ample separation between the principal uses. In  addition, based on the
requirements of LDC Section 10-416, both the RPD and CPD will have landscaping throughout
the properties for parking areas, preserved and planted trees and the upland and wetland
preserves creating additional screening between the properties.

Staff recommends approval of Deviation 4 with the following condition:

Prior to the issuance of the first development order, the development order plans
must demonstrate the 15-foot Type C buffer along the CPD tract, with vegetation
planted within the commercial tract boundaries and exterior to the required wall.

Deviation 5 requests relief from LDC Section 10-416(d) that requires a C or F type buffer
between multiple family residential and commercial development to allow no buffer along the
south property line of the CPD tractadjacent to residential preserve. The Eagle's
nest upland preserve area, a landscape blind and a 30-foot setback area between the
southern commercial building and the preserve area will replace the code requirement. This
alternative will more than meet the intent of the code. The Upland Preserve, and Landscape
Blind are described in detail in the Bald Eagle Management Plan.

Staff recommends approval of Deviation 5 with the following condition:

Prior to the issuance of the first development order, the development order plans must
demonstrate a 30-foot landscape blind within the commercial tract boundary (located
along the south tract boundary line).

Deviation 6 seeks relief from LDC Section 10-416(d)(9) requiring a 50-foot buffer for development
abutting a natural waterway to allow the existing preservation areas to fulfill the buffer
requirement. The current placement of the preserves along the south and west property line
provides a natural vegetative buffer and will shield the natural waterways and mangrove forests
from runoff or disturbance from the planned development by acting as a physical barrier and
nutrient uptake filter. The buffer provided includes mangrove wetlands, tidal wetland hardwood
forests, and pine flatwoods communities which are comprised of a dense stratum of native trees
and shrubs. Please see the Indigenous Habitat Management Plan for detailed descriptions of the
vegetation species in these communities.

Staff recommends approval of Deviation 6 with no conditions.

Exhibits

A — Protected Species Survey /FLUCCS Map

B — Bald Eagle Management Plan

C — South Florida Water Management Permit No. 36-105405-P
D — Indigenous Management Plan
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Maps at sizes and scales required by Lee County are located in Appendix A.






Methodology:

Prior to conducting the survey, a preliminary FLUCCS map was created based on aerial imagery
interpretation and initial scouting. The FLUCCS communities located on the Subject Property
were then assessed for the potential presence of listed species. Three sources were used to
determine potential listed species on the Subject Property.

e Florida Fish and Wildlife Conservation Commission, “Florida’s Endangered and
Threatened Species”

¢ Florida Department of Agriculture and Consumer Services, “Endangered, Threatened and
Commercially Exploited Plants of Florida”

» Appendix H - Protected Species List, Lee County Land Development Code

Using these lists and preliminary FLUCCS map the number of potential listed species on the
Subject Property was reduced based on the communities present and the location of the Subject
Property.

The survey was conducted using pedestrian transects through each FLUCCS community. Digital
transects were established prior to the survey and loaded onto a handheld GPS. The GPS was
used to maintain transect integrity throughout the survey. During the survey, particular attention
was given to searching for signs of potential listed species. Any sightings, signs, tracks, trails,
nests, cavities, or evidence of feeding by a Lee County listed species was recorded, flagged, and
the location marked by GPS. All observations and signs of animals on the Subject Property were
recorded during the survey. After the survey, the preliminary FLUCCS map was updated based on
field observations.

As required by the Lee County Development Code, if listed species are located on the property
population estimates and occupied habitat boundaries are created.













211 — Improved Pasture

This community is characterized by areas of open fields that run along the northern boundary of
the Subject Property. There are a few cabbage palms (Sabal palmetto) spread intermittently
within the open areas.

411-E2 Pine Flatwoods {26-50% Exotics)

This community stretches from the eastern entrance of the property and runs along the edge of
the canal. Slopes from this community into the canal are rather steep and have little vegetation.
This community is characterized by scattered slash pines(Pinus elliottii) with cabbage palm and
Brazilian pepper (Schinus terebinthifolia) making up the majority of the mid-story.

411-E3 Pine Flatwoods {51-75% Exotics)

This community makes up the majority of the uplands on the Subject Property. It stretches almost
the entire length of the property from east to west and is located south of the improved pasture.
It is dominated by slash pine and contains a large percentage of exotics. Present native species
include saw palmetto (Serenoa repens), cabbage palm, myrsine (Myrsine cubana), swamp fern
(Telmatoblechnum serrulatum), grape vine (Vitus rotundifolia), and poison ivy (Toxicodendron
radicans). The exotic species include large patches of Brazilian pepper, java plum (Syzygium
cumini), Caesar weed (Urena lobata), earleaf acaia (Acacia auriculiformis), Cogan grass (Imperata
cylindrica), Australian pine (Casuarina equisetifolia), and a few melaleuca (Melaleuca
quin'quenervia) which are spread throughout the community.

427-E1 Live Oak (0-25% Exotics)

This community is a small section of large live oak trees located near US 41. The canopy is
dominated by live oak (Quercus virginiana). The mid-story contains cabbage palms and Brazilian
pepper. The ground cover is mostly barren with some patches of Caesar weed.

427-E2 Live Oalc {26-50% Exotics)

This community is located near the northwestern corner of the Subject Property. Its canopy is
dominated by large live oaks. The mid-story contains saw palmetto, myrsine, and Brazilian
pepper. Ground cover consists of Spanish needle (Bidens bipinnata), Caesar weed, and bahia
grass (Paspalum notatum)

510 Streams and Waterways

This community represents the portions of the canal and Mullock Creek that are within the
Subject Property boundary.

612-E1 Mangrove Forest {0-25% Exotics)

This community represents the southwestern boundary of the Subject Property. The canopy is
dominated by all three mangrove species: red mangroves {Rhizophora mangle), black mangroves
























Appendix A

Maps at Required Sizes and Scales

Included Maps:

e 1":300’ Aerial Map

e 24”x36"” FLUCCS Over Master Concept Plan

e 24”x36" FLUCCS Over Aerial Imagery

e 11”x17" FLUCCS Over Master Concept Plan

e 11"x17"” FLUCCS Over Aerial Imagery

e 24”x36" Listed Species Survey Over Master Concept Plan
e 24”x36" Listed Species Survey Over Aerial Image

e 11"x17" Listed Species Survey Over Master Concept Plan
e 11"x17” Listed Species Survey Over Aerial Image

e 24”x36" USGS Quadrangle

e 11”x17"” USGS Quadrangle

e 24”x36" Soils Map Over Master Concept Plan

e 11''x17” Soils Map Over Master Concept Plan

e 24”x36” Lee County Rare and Unigue Habitat

e 11”x17” Lee County Rare and Unique Habitat
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Figure 11. Bald Fagle Buffer Zones on Master Concept Plan

The project consists of a residential planned development and a commercial planned
development. The constructed residences will fall outside of the 660’ bald eagle buffer zone but
will require an access roadway that comes within 330’ of the bald eagle nest. A west building will
be a maximum size of 3,500 square feet and an east building will be a maximum size of 6,500
square feet. If the nest is determined to be lost by ETAC, 2 or more commercial buildings will
total a maximum of 10,000 square feet within the CPD portion of the site. The nearest point of
the proposed access road to the bald eagle nest is 189" away. The access roadway wil be shared
with the commercial planned development.

The master concept plan has incorporated the nest and surrounding habitat into the overall
design to the greatest extent possible given the physical constraints of the narrow site. This
includes establishing preserve areas, buffered open spaces and orienting buildings away from the
nest,

The commercial planned development partially falls within the 330" buffer zone and the nearest
proposed building structure is 267’ from the bald eagle nest. All commercial buildings fall within
660" and are proposed to be one or two stories with a maximum height of 35’, A federal incidental
take permit from the United States Fish and Wildlife Service (USFWS) will be obtained, if required,
prior to construction to authorize the proposed construction within the 660" buffer zones.

The protection measures outlined below have been designed utilizing the FWS’s National Bald
Eagle Management Guidelines (FWS 2007a) and Section 14-111 through 14-120 of the Lee
County Land Development Code. These proposed restrictions and requirements apply only to




The Nest project and are not binding on any other property in the vicinity of Bald Eagle Nest
LE118.

If Nest LE118 is vacated before the end of the nesting season (May 15™) or if Lee County Division
of Environmental Sciences (DES) determines that Nest LE118 has been lost, construction activities
may commence upon confirmation of those conditions by DES. If the nest is not active by March
1% or as confirmed hy DES, then the nesting season for Nest LE118 shall be considered over and
the construction restrictions shall not apply. A determination that the nest is not active shall be
cansistent with the Bald Fagle Monitoring Guidelines (FWS 2007b).

The restrictions described below are only applicable to the portion of the property within 660" of
Nest LE118.

1. The use of any chemicals that are known to be toxic to wildlife shall be prohibited within
660% feet of the bald eagle nest. The use of all chemicals will be in accordance with labeling
instructions.

2. Outdoor lighting installed within 660+ feet of the bald eagle nest shall be subdued,
shielded, and directed away from the nest tree.

3, After construction is completed, normal commercial and residential activities will be
allowed throughout the year.

Moving from the eagle’s nest to 660’ the fallowing is proposed:

0'-76": The upland preserve extends 76’ from the eagle’s nest toward the commercial
development. No development will occur within this upland preserve. The preserve will be
cleared of exotics and supplementally planted outside of nesting season unless the nest is
considered “lost”. The upland preserve boundary can be seen in the Master Concept Plan
(Appendix B).

76’-189": This area will consist of sodded open space and/or dry detention, To minimize potential
disturbances to the nest, no buildings or parking ot will be constructed in this area.

This area will be cleared and filled during the non-nesting season (i.e., May 16th - September
30th) and sodded, landscaped, and sidewalk constructed throughout the year provided that the
activities do not disturb the nesting bald eagles as defined by the Bald Eagle Monitoring
Guidelines. As the existing building to the south is 132’ from the nest and there is residential
uses and activities such as landscaping, minor outdoor construction is not anticipated to cause
any disturbance to the eagle pair. Monitoring consistent with the USFWS 2007 Bald Eagle
Monitoring Guidelines shall be required during any construction activities.

189’-330"; This area contains the access roadway and a commercial building with associated
parking. If a federal incidental take permit is required (nesting is re-established), then it will be
obtained prior to any construction activities. The restrictions below wiil remain for this area until
the nest is determined to be lost by ETAC,



The CPD Schedule of Uses was revised by eliminating Automobile Service Station and vehicle
drive throughs, and outdoor recreational facilities/uses will be limited to passive and active
recreational and educational activities including hiking, nature trails and nonmotorized water
vessel use {Appendix C). This schedule is incorporated into the overall rezoning of the property
and limits the intensity of noise producing activity for the entire tract,

In addition, since the rear building is located at the edge of the 330" radius the following
limitations will apply until such time as the nest is deemed lost: The rear building’s business
operating hours will be limited to open one hour before sunrise and closed one hour after sunset.
Additionally, no outdoor sound system will be instailed and a south facing open air patio will not
be built.

The portion of the proposed access road inside of the distance radius from the existing road to
the south (227’ from the nest) will only be cleared and filled during the non-nesting season. The
portion of the proposed access road between the distance of the existing road to the south (227
from the nest) and the 330’ protection zone can be cleared and filled during the nesting season,
Paving, sodding, road marking, and construction of sidewalks can take place throughout the year.
As the existing building to the south is 132’ from the nest and there are residential uses and
activities ongoing, street and sidewalk paving, landscape installation and maintenance, exterior
stucco application, and painting activities are not anticipated to cause any disturbance to the
eagle pair.

All major exterior construction activities outside of the 227’ zone, including initial site clearing,
major earth work, grading, commercial building construction, and access road construction as
described above may occur during the nesting season provided that the activities do not disturb
the nesting bald eagles as defined by the Bald Eagle Monitoring Guidelines. Monitoring consistent
with the USFWS 2007 Bald Eagle Monitoring Guidelines shall be required during these
construction activities. Interior construction (i.e., electrical, drywall, carpeting, etc.) may occur
at any time, including during the nesting season without implementing monitoring so long as
reasonable measure to reduce noise audible outside of the building are taken (i.e., keep windows
and doors closed during finishing activities). DES will be notified when exterior and interior
construction activities will occur. No eagle monitoring is required for interior construction during
the nesting season.

330°-660’: This area contains the access roadway and a commercial building with associated
parking. This area will be developed after obtaining a federal incidental take permit for the bald
eagle’s nest, if required. No limits on the type of commercial use are proposed. All major
construction may occur during the nesting season provided that the activities do not disturb the
nesting bald eagles as defined by the Bald Eagle Monitoring Guidelines. Monitoring consistent
with the USFWS 2007 Bald Eagle Monitoring Guidelines shall be required during these
construction activities.













a Stop Work Order being issued to halt all construction activity during the bald eagle nesting
season, including building inspections, until the violation is resolved. The eagle nest monitor will
be authorized to direct the landowner/developer to halt any and up all construction activity if a
disturbance to the nesting eagles is observed.

All of the management practices will remain in effect until the nest is deemed abandoned or lost
by DES pursuant to Section 14-112 of the Land Development Code. None of the Bald Eagle
Management Plan and its conditions will be required after the nest is deemed abandoned or lost.
The nest will be defined as abandoned if the nest is intact or partially intact but has been inactive
through five or more consecutive nesting seasons, The nest will be defined as lost if the nest or
nest tree is destroyed by natural causes (e.g., nest that fell apart or was blown out of a tree, or
the tree itself was lost) and is not rebuilt in the same tree within three nesting seasons,

Summary

The planned development of The Nest project consists of a residential planned development as
well as a commercial planned development. The residences are located outside of the 660’ bald
eagle buffer zone but requires an access roadway that will be shared with the commercial
planned development. The commercial planned development is proposed to be within the 660’
bald eagle nest buffer zone and a federal incidental take permit from USFWS will be obtained, if
required. To protect the habitat of the bald eagle pair, an upland preserve will be created and
enhanced through exotic removal and supplemental plantings. A landscape blind will be created
along the northern border of the preserve to obscure the eagle’s view of the planned future use.




Appendix A

Bald Eagle Monitoring Data Sheets











































































































































Bald Eagle Monitoring Data Report

Start Time: 6:30 Name of Monitor; Nicholas Bratton-Cox

Date: 12/7/2022 End Thme:_8:30 Name of Supervisor: Paul Owen

Tree Status': Tree present, N\no nest ~ Tree Type?: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
‘Weather conditions | T: 65 [ W: Smph W | C: Clear | P: No rain
Description of ongoing construction events:

6:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 75 | W:5mph W | C: Clear | P: No rain
Description of ongoing construction events:

8:45 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions [ T: | w: e | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions [ T | W: |C | p:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: I have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representative description of the site conditions and eagle behavior at the time of
monitoring.

Wicholaa Buatton-Copx J , £Oh— 12/7/2022

Signature of Monitor ' Signature of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time: 6:30 Name of Monitor: Nicholas Bratton-Cox.

Date: 12/12/2022 End Time; 8:30 Name of Supervisor: Paul Owen

Tree Status'; Tree present, no nest Tree Type?*: Pine ## Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 60 | W: 3mph SW | C: foggy | P: No rain
Description of ongoing construction events:

6:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
‘Weather conditions [ T: 62 | W: 3mph SW | C: foggy | P: No rain
Description of ongoing construction events:

8:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions [ T: | w: e | P
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions ] T } W: | C: ] P:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: I have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representative description of the site conditions and eagle behavior at the time of
monitoring,

Wietolea BrattonCox )éf Lo — 12/12/2022

Signature of Monitor Signatufe of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time: 6:30 AM Name of Monitor: Nicholas Bratton-Cox

Date: 12/19/2022 End Time: 8:30 AM Name of Supervisor: Paul Owen

Tree Status':_Tree present, no nest Tree Type?: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T:58 | W:3mph SW | C: clear | P: No rain
Description of ongoing construction events:

6:30 AM

Notes/Comments: No eagles, No nest,

Time: Behavioral activity observed (list all that apply):
‘Weather conditions | T: 63 | W: 5mph SW | C: clear | P: No rain
.Description of ongoing construction events:

8:30 AM

Notes/Comments: No eagles, No nest,

Time: Behavioral activity observed ([ist all that apply):
Weather conditions | T: | W: e [ P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions [ T: | W | C: | P
Description of ongoing construction events:

Notes/Comiments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: KE [ C: [ p:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: T have read and understand the USFWS Bald Eagle Mouitoring Guidelines. This report
represents a true, accurate, and representativg/description of the site conditions and eagle behavior at the time of

A Gratton-Cop J 1 12/19/2022

Signature of Monitor Slgna{ure of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time: 6:30 AM Name of Monitor: Nicholas Bratton-Cox

Date: 12/28/2022 : End Time: 8:30 AM Name of Supervisor: Paul Owen

Tree Status': Tree present, no nest Tree Type?®: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 50 | W:2 mph SW | C: clear | P: No rain
Description of ongoing construction events:

6:30 AM

Notes/Comments: No eagles, No nest.

Time: Belhavioral activity observed (list all that apply): .
Weather conditions | T:57 | W: 4mph SW | C: clear | P: No rain
Description of ongoing construction events:

8:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditionsg [T | W: [ C | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions [ T: | w: [ C: | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions [ T: [ w: [ ¢ | p:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: 1 have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representatiWIescription of the site conditions and eagle behavior at the time of

M%%gfmm‘&ﬂ J Lo, —— 12/28/2022

Signature of Monitor Signatlre of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time; 6:30 AM Name of Monitor: Nicholas Bration-Cox

Date: 01/06/2023 End Time: 8:30 AM Name of Supervisor: Paul Owen

Tree Status': Tree present, no nest Tree Type®: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 61 [ W:1 mph SW | C: clear | P: No rain
Description of ongoing construction events:

6:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 64 | W: 2mph SW | C: clear | P: No rain
Description of ongoing construction events:

8:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: [ W: Ke | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T; | W: | C: | p:
Description of ongoing construction events:

Notes/Conunents:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | w: [C | P
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: T have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representative description of the site conditions and eagle behavior at thc time of

W0y 1/ BrattonCop 01/06/2023

Signature of Monitor Signature of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time; 6:30 AM Name of Monitor: Nicholas Bratton-Cox

Date: 01/13/2023 End Time: 8:30 AM Name of Supervisor; Paul Owen

Tree Status';_Tree present, no nest Tree Type?: Pine # Adult Present; 0 # Young Present: 0

Time; Behavioral activity observed (list all that apply):
‘Weather conditions | T: 64 | W:3 mph SW | C: clear I P: No rain
Description of ongoing construction events:

6:30 AM

Notes/Comments: No cagles, No nest,

Time: Behavioral activity observed (list all that apply):
‘Weather conditions | T: 67 | W: Imph SW | C: clear | P: No rain
Description of ongoing construction events:

8:30 AM

Notes/Conunents: No eagles, No nest.

Time; Behavioral activity observed (list all that apply):
‘Weather conditions [ T: | w: | C: | p:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | w: [ | P:
Description of ongoing construction events:

Notes/Comiments:

Time: Behavioral activity observed (list all that apply):
Weather conditions [ T: | w: | C: | P:
Description of ongoing constraction events:

Notes/Comments:

Sworn Affidavit: 1 have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representative description of the site conditions and eagle behavior at the tinie of

Az‘%%%& thzﬁanr&/z 1/13/2023

Signature of Monitor Signature of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time: 6:15 AM Name of Monitor: Nicholas Bratton-Cox

Date: 01/20/2023 End Time: 8:45 AM Name of Supervisor: Paul Owen

Tree Status': Tree present, no nest Tree Type?: Pine # Adult Present: 0 # Young Present: 0
g

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 65 | W:2 mph SW | C: clear | P: No rain
Description of ongoing construction events:

6:15 AM

Notes/Comuments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions ] T: 68 | W: 3mph SW | C: clear [ P: No rain
Description of ongoing construction events:

8:45 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T l W; ! C I P;
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T | w: | C: | p:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | W [c | P:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: I have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representativg/description of the site conditions and eagle behavior at the time of

monitoring, 0
Arohelna Bratltzn—( z% © , 2l 1120123
S Date

ignature of Monitor Signafure of Supervisor







Bald Eagle Monitoring Data Report

Start Time: 6:15 AM Name of Monitor; Nicholas Bratton-Cox

Date: 01/26/2023 End Time: 8:30 AM Naine of Supervisor: Paul Owen

Tree Status': Tree present, no nest Tree Type* Pine # Adult Present; 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 63 | Wl mph N | C: clear | P:light rain
Description of ongoing construction events:

6:15 AM

Notes/Comments; No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 67 | W:lmph N [ C: clear | P:light rain
Description of ongoing construction events:

8:30 AM

Notes/Cominents: No eagies, No nest.

Time: Behavioral activity observed (hst all that apply):
Weather eonditions | T: | W [ C: | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions 1 T: | W: l C: [ P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | w: [ C: | p:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: I have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representativg/description of the site conditions and eagle behavior at the time of

A} mmto@ 54.&2%3%*&% J ‘!" On/f"\ 112623

Signature of Monitor ngnai’lne of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time: 6:15 AM Nanie of Monitor; Nicholas Bratton-Cox

Date: 02/02/2023 End Time: 8:30 AM Name of Supervisor: Paul Owen

Tree Status’;_Tree present, no nest Tree Type*: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that aplply):
Weather conditions [ T: 66 [ W:2mph N[ C: clear | P:None
Description of ongoing construction events:

6:15 AM

Notes/Comments: No eagles, No nest,

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 71 | W2mph N | C: clear | P:None
Description of ongoing construction events:

8:30 AM

Notes/Comments: No eagles, No nest,

Time; Behavioral aciivity observed (list all that apply):
Weather conditions | T: | Ww: [ C: | P
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | w: | C: | P:
Description of ongoing construction events:

Notes/Conunents:

Time: Behavioral activity observed (hst all that apply):
Weather conditions | T: | W | C: | P
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: T have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representative description of the site conditions and eagle behavior at the time of

D Gratton-Coy 2-2-2023

Signature of Monitor Signature of Supervisor Date







Appendix B

Master Concept Plan
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Appendix C

Schedule of Uses




USES:

—

=P B N A S )

—
—_— O

5

13

14,
15.
16.
I7.
I8.
19,

20.
21,

24,

DCI12022-00004 The Nest
Revised CPD Schedule of Uses
February 2, 2023

Accessory uses and structures customarily associated with the permitted
principal uses and structures.
Administrative Offices

Animals: Clinic or Kennel

ATM (automatic teller machine)

Auto parts store

Bait and Tackle shop

Banks and financial establishments, Groups I & II (no drive thru)
Bar or Cocktail lounge

Business Services, Group I

Cleaning and Maintenance services
Clothing Stores, general

Consumption on premises of any sit-down restaurant, bar, or cocktail
lounge limited to inside the establishment and outdoor patio space

Contractors and builders, group I

Convenience food and beverage store

Day care center, child, adult

Dock (temporary tie up for nonmotorized vessels only)
Drugstore, pharmacy (no drive thru)

Entrance gates and gatehouse

Existing Agricultural Uses, Pursuant to LDC Section 34-934(48)

Fences, Walls
Gift and Souvenir shop

Hatrdware Store
Hobby, toy and game shops

Kayak Launch

The Nest SWFL 1




R

3L
32
3.

Medical Office
Personal Services

Recreational facilities, Commercial, Group III Outdoor Facilities limited to
passive and active recreational and educational activities including hiking,
nature trails and nonmotorized water vessel use; Group IV Indoor Facilities
limited to Health Clubs

Rental and Leasing, Group I
Restaurants, Groups I - 111
Signs (including off-site signage for the Nest RPD)

~ Specialty Retail, Groups I & 11

Studios
Variety Store

Uses that are not specifically listed may also be permitted if, in the opinion
of the Director, they are substantially similar to a listed permitted use. This
will only be allowed when the eagle’s nest is deemed lost.

The Nest SWFL 2







South Florida Water Management District
Formal Wetland Determination Permit No. 36-105405-P
Date Issued: June 30, 2021

Project Name: Eagles Nest

Petitioner: Matthew Slaughter
STA Fund, LLC
181 Carica Rd
Naples, FL 34108-2616

Application No. 210113-5106

Location: Lee County, See Exhibit 1
Acres: 16.04

Expiration Date: June 30, 2026

Type: - Certified Survey

Project Summary

This application is for a formal determination of the landward extent of wetlands and other
surface waters (OSW), pursuant to Rule 62-330.201, Florida Administrative Code (F.A.C.), for a
16.04 acre property known as Eagle Nest. The methodology used for the determination is
consistent with Chapter 62-340, F.A.C.

Project Site Description

The 16.04 acre propetty is located in Sections 17 and 18, Township 46 South, Range 25 East,
Lee County, Florida. More specifically, the property is located on the west side of U.S. 41
(Tamiami Trail), approximately 1.25 miles south of Alico Road in Lee County, Florida. A Location
Map is attached as Exhibit 1.0. The property is surrounded by Mullock Creek to the north and
west; Tamiami Trail to the east; and single family homes to the south. The property is an
undeveloped parcel of land that consists of upland pasture, upland pine flatwoods, and tidal
wetlands. A more detailed description of the on-site wetlands is below. An aerial photograph
depicting the various habitats on the property is attached as Exhibit 2.0.

Formal Determination of Wetlands and Other Surface Waters

On January 13, 2021, the District received a request for a formal determination of the houndary
of wetlands and OSW on a 16.04 acre property known as Eagle Nest. The landward extent of
wetlands was established by Wetland Consultants, LLC and verified by Certified Wetland
Evaluator (CWE) Matt Brosious on February 4,2021. Wetlands, as defined by Subsection
373.019(27), F.S. and Chapter 62-340, F.A.C., were identified on the property. Wetlands on the
property were delineated using the methods established in Chapter 62-340, F.A.C.; more
specifically, the wetlands were delineated using the A, B, C, and D tests. Wetlands delineated on
the property totaled 1.87 acres. A wetland and OSWIline surveyis attached as
Exhibit 3.0. Wetland delineation information, including wetland data point location map,
delineation data forms, and representative photographs of the wetlands and upland areas can be
found in the permit file. Wetland delineation data forms were field verified by District staff on
February 4, 2021,

OSW were not identified on the property; however, there are on-site wetlands directly adjacent to
Permit No; 36-105405-P, Page 2



Mullock Creek.

Wetland Description:

The wetland identified on the property totaled 1.87 acres (Exhibit No. 3.0). The wetland consisted
of mangrove and mixed forested habitats. The wetland was delineated using the A, B, C, and
D tests,

Based on the National Resource Conservation Service (NRCS) data, the property contains two
historically mapped hydric soils. The mapped hydric soils on the property are Isles Fine Sand,
Frequently Ponded (Map Unit 39) and Isles Muck, Tidal (Map unit 56). A soils map is attached as
Exhibit 4.0. Soil pit data is included within the wetland delineation data forms, which were field
reviewed on February 4, 2021.

Hydrologic Indicators observed during the delineation included red mangrove prop roots and
black mangrove pneumatophores; water marks on various trees; and muck and mucky mineral
hydric soil indicators, which are stand alone D-test indicators.

This Formal Determination of Wetlands and Other Surface Waters is the District's determination
of the landward extent (boundaries) of wetlands and OSW within the property based on the
documentation submitted by the Petitioner and field application of Chapter 62-340, F.A.C. This
action does not authorize any construction activities or constitute conceptual approval of any
anticipated projects or activities in wetlands or other surface waters. It does not in any way
establish boundaries of sovereign submerged fands, high water elevations or other elevations/
boundaries.

Pursuant to Subsection 373.421 (4), F.S., the Governing Board may revoke the Formal Wetland
Determination upon a finding that the Petitioner has submitted inaccurate information to the
District.

The Formal Wetland Determination shall be binding for the stated duration provided physical
conditions on the property do not change so as to alter the boundaries of wetlands and other
surface waters during that period.
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Distribution List

Nicholas Roach, Wetland Consultants LLC *

Florida Department of Environmental Protection SLERC *

&

Lee County Property Appraiser

*

Florida Department of Environmental Protection - Environmental Administrator
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and consists of slash pine, laurel oak (Quercus laurifolia), cabbage palm, and Brazilian pepper.
The ground cover consists of swamp fern and giant leather fern (Acrostichum danaeifolium).

Preserve 3:

Preserve 3 consists entirely of mangrove forest. It will border the residential planned
development with a 25’ upland buffer, The canopy is dominated by all three mangrove species:
red mangroves (Rhizophora mangle), black mangroves (Avicennia germinans), and white
mangroves (Laguncularia racemosa) with some buttonwood (Conocarpus erectus) also present.
The ground cover is mainly giant leather ferns.

Preserve 4:

Preserve 4 is located in the northeast corner of the property. This area contains a slope
downwards from the improved pasture to Mullock Creek. This preserve consists of muck soil and
~herbaceous wetland plants and would be considered bottomland.

General Enhancement Actions:
Enhancement will occur through preservation, exotic removal, supplemental plantings,
monitoring, signage, and continuous exotic maintenance.

Preserve activities will commence upon the completion of clearing for the planned
developments. This will allow ease of access to preserve areas for the crew and will eliminate the
need for access trails.

The following activities may occur to achieve success criteria.

Chemical Treatment:

Chemical treatments will be required to eradicate the presence of exotic vegetation. All chemical
treatments will be performed by a pesticide applicator, licensed by the state of Florida through
the Florida Department of Agriculture and Consumer Services (FDACS). Pesticide applicators will
be required to hold certifications which allow treatment in aquatic and natural areas (Aquatic
Pest Control and Natural Areas Weed Management).

A map of exotic vegetation hot spots will be provided to the licensed pesticide applicator to focus
their efforts on. Crews must be overseen by the licensed pesticide applicator and all chemicals
must be mixed and used in accordance with label specifications and regulatory guidelines.
Treatment and kill-in-place applications will be preferred but manual removal of dead material
may be necessary.

Mechanical Treatment:

Mechanical treatment may occur in areas of exotic monoculture or with 75% or greater exotic
coverage. A brush-hog or similar equipment may be used to clear large areas of Brazilian pepper
to aid in the enhancement of the preserve. Mechanical treatments will be accompanied by
chemical treatments to ensure a lower risk of regrowth in the cleared areas.




Other means of mechanical treatment, such as chainsaws, may be used in all preserve areas to
remove exotic species, The use of side-by-side ATVs or similar vehicles may be used to haul debris
from the preserve areas.

Supplemental Plantings:

Supplemental plantings may be used in areas in which the removal of exotic species leaves the
area looking barren or sparse. Plantings will match their respective habitats and include canopy,
shrub, and ground cover plants installed at varying densities.

Monitoring:

Monitoring will occur yearly and be complied into a report submitted to Lee County. Monitoring
will continue for five years after the initial exotic removal. Monitoring will include vegetation
plots which will double as photo stations. 8 monitoring plots are proposed, scattered throughout
the preserve areas. Vegetation plots will be 5x5 meter plots where canopy and sub-canopy
species composition and percent coverage will be recorded. Ground cover species composition
and percent coverage will consist of a 1x1 meter plot in the center of the larger vegetation plot.
The location of monitoring plots can be seen in Exhibit 2.

Installation of Preserve Signs:

“Nature Preserve Area” signs shall be installed along the boarder between the proposed
development and the preserve as well as facing adjacent land that is not the submerged state
land. The signs will state “Nature Preserve Area No Clearing or Dumping Allowed”. Theses signs
will be spaced a maximum of 300’ apart along the preserve boundary. The signs will be a
maximum of 4 feet high, with a sign surface area of 2 square feet. The location of the signs can
be seen in Exhibit 2.

Preserve Specific Management:

Preserve 1:

Preserve 1 consisting of upland pine flatwoods will be enhanced through preservation, the
removal of exotics, and a supplemental planting. A landscape blind, consisting of a densely
canopy planning will be constructed along the northern boundary of Preserve 1, nearest the
eagle’s nest, This landscape blind is part of the Bald Eagle Management Plan and aims to obstruct
the view of construction and future commercial use from the eagle’s nest. A supplemental
planting pfan can be found below,







Preserve 2:

Preserve 2 consists of a forested freshwater wetland. The area is dominated by cabbage paims
and live oaks. Preserve 2 will be enhanced through preservation and the removal of exotics.
Preserve 2 contains a dense canopy and sparse understory. Supplemental plantings will hot be
necessary

Preserve 3:

Preserve 3 consists of a forested saltwater wetland. It is dominated by a mangrove canopy. This
area will be enhanced through preservation and exotic removal. Exotics are sparse in the
mangrove forest and enhancement wiil involve little impact. Removal of fringe Brazilian pepper
by hand using chainsaws may be required. Cut debris will be removed from the wetland. Due to
the density of mangroves currently in the preserve area, a supplemental planting will not be
necessary.

Preserve 4:

Preserve 4 consists of a sloped surface to a bottomland area located adjacent to Mullock Creek.
This preserve will be enhanced through preservation, exotic removal, and supplemental
plantings. The sloped area will be planted with various wetland tolerant grasses at 5’ on-centers
while the bottom land will be allowed to revegetate naturally. The bottomland appears as though
it may flood regularly. If native vegetation can not take hold, adaptive management may be used
and deep-water shrubs, such as Carolina willow (Salix caroliniana), will be planted in the
bottomland area.

Success Criteria:
Success criteria will vary depending on the need for supplemental plantings. The general criteria

are as follows:

1. Completion of initial exotic removal where the preserve area is entirely exotic free after
the removal activities.

2. Exotic vegetation will constitute an average not to exceed five percent of the ground
cover, shrub, or canopy stratum at the end of the fifth year of monitoring.

3. Preserves with supplemental plantings will have an 80% survival rate of installed plants
at the end of the first year of monitoring following the initial planting. If 80% is not
achieved the preserve will be partially replanted.

Protected Species:

Wading Birds:

While no nesting areas for any listed wading birds have been observed onsite during any site
visits, the following species recognized as Species of Special Concern (SSC) by the State may
forage on the subject property. Little blue herons (Egretta caerulea), roseate spoonbills (Ajaia




gjaja), snowy egrets {Egretta thula), and tricolored herons (Egretta tricolor), may forage in
wetland areas and the edges of the canal on the property.

Big Cypress Fox Squirrel:

The subject property contains habitat that may be used by the Big Cypress Fox Squirrel (Sciurus
niger avicennia). No day beds, nests, or signs of the fox squirrel have been observed on the
subject property but the pine flatwood vegetative community and large open spaces of improved
pasture are their preferred habitat. Given the habitat types present there is a potential for Big
Cypress fox squirrels to utilize the property. These squirrels, listed as threatened by the Florida
Fish and Wildlife Conservation Coimmission (FWC), are typically found nesting in melaleuca trees
in areas with sparse or open ground cover.

Bald Eagle:

The subject property contains a bald eagle (Haliaeetus leucocephalus) nest in the southeast
corner of the property. The bald eagle was removed from the Endangered Species Act (delisted)
by the U.S. Fish and Wildlife Service {FWS) in August 2007. The FWC also delisted the bald eagle
at the state level in April 2008, However, the FWS continues to regulate development activities
in the vicinity of bald eagle nests. Current FWS policies are summarized below.

The FWS continues to regulate activities that could potentially harm bald eagles pursuant to the
Bald and Golden Eagle Protection Act and the Migratory Bird Treaty Act. This nest was not active
during the 2021-2022 nesting season. Hurricane lan made landfall south of Punta Gorda on
September 28, 2022. This catastrophic storm caused severe damage to the vegetative
communities onsite including the nest tree. The nest tree sustained some damage with a large
limb torn from the main trunk. The nest was completely blown down by the high winds.

Wood Stork:

The wood stork (Mycteria americana) is listed as threatened by the FWC and the FWS, Aithough
no wood storks were observed they may forage in the wetlands and ditches. Nesting has not
been documented onsite, nor do wood storks appear there in the most recent FWC listed species
occurrence database. Wood stork colony locations provided by FWC show two colonies within a
25-mile radius of the property. The closest colony location is approximately three miles to the
west of the subject parcel.

American Alligator/American Crocodile;

Neither the American alligator (Alligator mississippiensis) or American crocodile {Crocodylus
acutus) or their nest have been observed onsite, however, the canal and wetlands provide
potential habitat. Both species are listed by FWS and FWC as listed.




Gopher Tortoise:

Neither gopher tortoises (Gopherus polyphemus), their burrows or their signs have been
observed onsite during any site visit. The gopher tortoise is listed as threatened by the FWC but
not listed by the FWS. Given the pine flatwood vegetative community onsite, there is potential
habitat present for this species.

Florida Bonneted Bat:

The Florida bonneted bat {(Fumops floridanus) is listed as endangered by the FWS and the FWC,
The FWS established a Consultation Area for this species in its October 22, 2019 letter to the COE.
The Subject Property falls within the Florida bonneted bat FWS consultation area. A total of five
(5) potential Florida bonneted bat cavity roost tree snags were observed during the listed species
survey.

Florida Black Bear:

The Florida black bear (Ursus americanus floridanus) was delisted by FWC in 2012, however, is
still protected by the Florida Black Bear Management Plan and is not listed by the FWS. Although
Florida black bears have not been obhserved onsite, the subject property is within the “abundant”
area of FWC’s black bear distribution data. There have also been some black bear related phone
calls near the subject property.

Protected Species Management Plans

Several measures have been taken to reduce potential impact to wildlife onsite. Adverse impacts
to wildlife including listed wildlife are not anticipated as a result of the proposed residential
project. All agricultural activities will cease in the preserve areas once construction commences,
with human disturbance in those areas limited to activities consistent with the conservation
easement.

The habitat improvements and preservation resulting from implementation of this plan are
expected to encourage transient wildlife species to utilize the preserve areas onsite as shown on
the Preserve Map with Preserve Numbers (Figure 4). The applicant has committed to placing the
preservation areas under a conservation easement prior to construction of the project,
consistent with state law, as a condition of the zoning approval, which means 4.85+/- acres of
native upland and wetland habitats of this area will be permanently protected for wildlife usage.
This preservation will enhance the value of the preserve areas for wildlife and provide a
permanent link between the surrounding wildlife habitat and a permanent refuge for wildlife if
the project is approved as proposed. (See Figure 3).

If the zoning is approved as proposed, additional wildlife surveys will be conducted as required
by state, federal, and county requirements when the plans are submitted for
permitting/development approval. '




Should the zoning be approved as proposed, both FWC and FWS will be consulted relative to any
state or federally listed species potentially occurring on site and listed species guidelines
implemented as applicable prior to any construction.

Wading Bird and Wood Stork:

All 1.84 acres of existing onsite wetlands along with the shoreline of the canal to the north for
the wood stork will be preserved and improved by the removal and maintenance of invasive
exotic plants,

The enhancement of the property will ultimately provide increased acreage of higher quality
habitat for wading birds in the wetland portion of the preservation areas. Additionally, protection
provided by the wetland preservation plan will provide long-term viability for wading birds.

Big Cypress Fox Squirrel:

Prior to clearing the site, a qualified biologist will survey the construction limits for the presence
of Big Cypress fox squirrels or their nests. Any potential nests will be monitored to determine if
they are currently being utilized by Big Cypress fox squirrels. Nests found to be utilized by a Big
Cypress fox squirrel will be temporarily protected from clearing by a 125 foot radius undisturbed
buffer. These nests will be taken outside of the February 1st to May 30th nesting season once
the absence of young fox squirrels within the nests is confirmed. The required authorization from
the FWC will be obtained prior to removing the nest tree.

Forested habitat suitable for this species will be improved via treatment of invasive exotic plant
species in 3.01 acres of the preserved pine flatwoods onsite. The protection provided by
implementation of the Indigenous Habitat Management Plan will provide long-term viability for
the Big Cypress fox squirrel and would assure that any potential impacts to this species are offset.

Bald Eagle:

Consultation with the USFWS and the Lee County Eagle Technical Advisory Committee will be
necessary for the bald eagle. A Bald Eagle Management Plan has been developed to protect the
onsite habitat of this species. A total of 3.01 acres of bald eagle nesting habitat consisting of pine
flatwoods will be preserved (see Figure 4).

American Alligator/American Crocodile Management Plan;

Potential habitat for American alligators and American crocodiles onsite and adjacent to the site
consists of the open water canal area and wetlands. The property was thoroughly inspected for
alligator and crocodile nests, which are often conspicuous on the bank of waterways. No alligator
or crocodile nests were ever found on the property during listed species surveys. {f the proposed
project is approved, the wetland preservation described in this Indigenous Habitat Management
Plan will ultimately provide increased acreage of higher quality habitat for the alligator and




crocodile. The proposed site conditions will result in a total of over 1.84 acres of preserved
wetland habitat on the property.

Alligators will commonly move from water body to water body in response to factors such as
season, disturbances, food supply, etc. In the event that an alligator or crocodile is present within
the limits of construction at the time of site clearing, work within the immediate vicinity of the
alligator or crocodile will be halted and the animal will be allowed to move out of harm’s way.
Once the animal has moved, work can be restarted. The protection provided by implementation
of the Indigenous Habitat Management Plan will provide long-term viability for the American
alligator and American crocodile onsite,

Gopher Tortoise

Prior to the initiation of development activities a gopher tortoise burrow survey of the
development footprint will be conducted in accordance with current Florida Fish and Wildlife
Conservation Commission (FWC) guidelines. If the survey determines there are ten or fewer
potentially occupied gopher tortoise burrows that will be impacted by development activities,
the land owner will obtain a 10 or Fewer Burrows permit from the FWC and relocate the gopher
tortoises to the upland preserve in the eastern portion of the upland preserve area. In the event
there are more than ten potentially occupied gopher tortoise burrows that will be impacted by
development activities, the land owner will obtain a Conservation permit from the FWC and
relocate the gopher tortoises to the FWC approved off-site recipient site as specified by the FWC
permit. Lee County Environmental Sciences will be provided a copy of the FWC gopher tortoise
permit prior to excavation of the burrows. With the exception of potentially occupied gopher
tortoise burrows located within 25 feet of the development footprint, all gopher tortoise burrows
within the upland preserves will remain undisturbed. The management of the upland preserves
are anticipated to improve the quality of gopher tortoise habitat within those preserves.

Florida Bonneted Bat:

Prior to the initiation of development activities a cavity tree survey of the development footprint
will be conducted. The five (5) trees containing potential Florida bonneted bat roost cavities will
be visually inspected (peeped) using a small high resolution wide angle video camera capable of
operating in low light conditions mounted on an extendable pole. All videos will be carefully
examined for evidence of Florida bonneted bats or their guano. In the event that evidence of
Florida bonneted bat utilization of a roost cavity is detected, the landowner will coordinate with
the FWS on appropriate additional surveys and conservation measures that are required to
prevent a “take” of this species. Lee County Environmental Sciences will be provided a copy of
the cavity tree survey and FWS’s recommendations (if any) on required future conservation,

Florida Black Bear Management Plan:

It is expected that existing forage and prey habitat for the Florida black bear will be enhanced
through the removal and maintenance of invasive exotic plants and protected by implementation



of this Indigenous Habitat Management Plan. Some best management practices may be required
after development to dissuade black bear and human interactions {(e.g. bear proof dumpsters,
educational material for residents, etc.).

The preservation of 3.01# acres of uplands and 1.84 acres of wetlands will link the surrounding
conservation lands, restoring a link that has been disrupted by the extensive exotic vegetation
infestation in that area and will allow movement of wildlife across the property. Please see Figure
4,

Human Coexistence with Wildlife Plan:

The following Human Coexistence with Wildlife Plan will be incorporated into the project’s
Homeowners Association documents.

Residential Areas:

American Alligator/American Crocodile:

Signs will be posted on the subject property adjacent to the water management lakes and bodies
of water advising residents that feeding or harassing American alligators and American crocodiles
is punishable by state law. An educational brochure, such as the attached "A Guide to Living with
Alligators" prepared by the FWC (Appendix B), will be provided to residents. Residents,
commercial tenants, and property maintenance staff will be instructed to contact the FWC for
assistance in the event a nuisance alligator is present within the lakes.

Florida Black Bear:

An educational brochure, such as the attached "A Guide to Living in Bear Country” (Appendix C)
prepared by the FWC, will be provided to residents and commercial tenants. Residents will be
instructed to contact the FWC for assistance in the event a nuisance black bear is present on-site.

Kayak Launch:

American Alligator/American Crocodile

Signs will be posted on the subject property adjacent to the kayak launch advising the public that
feeding or harassing American alligators and American crocodiles is punishable by state law. An
educational brochure, such as the attached "A Guide to Living with Alligators" prepared by the
FWC (Appendix B), will be provided to the public at the launch. Residents, commercial tenants,
and property maintenance staff will be instructed to contact the FWC for assistance in the event
a nuisance alligator is present at the Kayak launch.

West Indian Manatee

At least one manatee educational sign or a kiosk will be placed at the kayak launch.
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Water Quality Monitoring Plan

1: Background

The Nest is located within the Urban Community Land Use Category of the Lee Plan and is
currently zoned as Agricultural (AG-2). It is in the process of a rezone to a 96 unit RPD combined
with 10,000 SF of commercial in a CPD. The property is currently used as an agriculture pasture,
and it is unimproved. The proposed drainage system will have two points of discharge to Mullock
Creek.

The project is a total of 15.75 acres with only a portion of that within the controlled water
management system boundary. The drainage system boundary incorporates a total of 11.4 +/- acres,
of which 0.38 acres is offsite in an Access Easement and Drainage Easement that covers a shared
entry with the property to our south. The drainage system will be designed, permitted, and developed
in compliance with SFWMD, FDEP, and Lee County rules and regulations. The system will be
divided into two separate basins that can be developed individually. The eastern system (Basin

1) will treat and attenuate the rainfall runoff from the eastern part of the commercial development
and the shared entry access drive and any compensating treatment that may be required for any
offsite turn lane improvements. The second system will treat and attenuate the runoff from the
residential component and the western commercial component of the development. Basin 1 will
discharge to Mullock Creek at the west end of the basin limits and basin 2 will discharge to Mullock
Creek at the west end of the site as depicted on the Conceptual Drainage Plan. Mullock Creek is a
manmade canal where it abuts our site and is a natural flow way to the west of our site. Mullock
Creek at this location accepts the runoff from San Carlos Park and flows westerly to intersect with
10 Mile Canal before the combined flow goes southwest to Estero Bay.

2: Project Goals

This development will follow all of the required criteria of the SFWMD, including a pre vs post
water quality analysis, a 25 year 3 day storm site storage design and 1” over the entire site for
water quality. This project will result in no water quality degradation of the contiguous Mullock
Creek waterbody.

3: Implementation

Testing will be conducted three times annually (June, August, October) to test for the following
parameters:

«  Water Temperature

«  Total Kjedahl Nitrogen (TKN)

«  Total Nitrogen

+  Chlorophyll A

*  Nitrite

«  Nitrate

*  Phosphorus

«  Turbidity

. Stage

+  Dissolved Oxygen (DO), (mg/L)

DO, (%)



L pH

«  Salinity

«  Specific Conductance
»  Enterococci

. Iron

Background sampling will occur immediately upstream of the eastern control structure discharge
location to determine the existing conditions. Water quality testing for the above parameters will
also be collected immediately downstream of the western control structure to determine if any of
the parameters have been materially altered by the discharge from the project. If the downstream
samples exceed the upstream background values two times in any one year, additional Best
Management Practices (BMP’s) will be incorporated to address the parameters that exceed
background values. The specific BMP to be utilized will be determined by the parameter that is
exceeded and the best available technology at the time. Some examples of BMP’s include drop in
baskets to collect sediments and/or hydrocarbons, baffle boxes to collect sediments, customized
fertilizer plans to reduce nitrogen and phosphorous, and harvesting of grass clippings in the dry
retention areas to collect the organic matter.

Monitoring reports must include plots of parameters, analysis of the data with a comparison of
State water quality standards, recommendations, and the results must be reported as an Electronic
Data Deliverable (EDD), in a format approved by the Division of Natural Resources.

Annual monitoring reports will be submitted annually on the anniversary of the first certificate of
occupancy.
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Figure 11. Bald Eagle Buffer Zones on Master Concept Plan

The project consists of a residential planned development and a commercial planned
development. The constructed residences will fall outside of the 660’ bald eagle buffer zone but
will require an access roadway that comes within 330’ of the bald eagle nest. A west building will
be a maximum size of 3,500 square feet and an east building will be a maximum size of 6,500
square feet. If the nest is determined to be lost by ETAC, 2 or more commercial buildings will
total @ maximum of 10,000 square feet within the CPD portion of the site. The nearest point of
the proposed access road to the bald eagle nest is 189’ away. The access roadway will be shared
with the commercial planned development.

The master concept plan has incorporated the nest and surrounding habitat into the overall
design to the greatest extent possible given the physical constraints of the narrow site. This
includes establishing preserve areas, buffered open spaces and orienting buildings away from the
nest.

The commercial planned development partially falls within the 330’ buffer zone and the nearest
proposed building structure is 267’ from the bald eagle nest. All commercial buildings fall within
660’ and are proposed to be one or two stories with a maximum height of 35’. Afederal incidental
take permit from the United States Fish and Wildlife Service (USFWS) will be obtained, if required,
prior to construction to authorize the proposed construction within the 660" buffer zones.

The protection measures outlined below have been designed utilizing the FWS’s National Bald
Eagle Management Guidelines (FWS 2007a) and Section 14-111 through 14-120 of the Lee
County Land Development Code. These proposed restrictions and requirements apply only to



The Nest project and are not binding on any other property in the vicinity of Bald Eagle Nest
LE118.

If Nest LE118 is vacated before the end of the nesting season (May 15%") or if Lee County Division
of Environmental Sciences (DES) determines that Nest LE118 has been lost, construction activities
may commence upon confirmation of those conditions by DES. if the nest is not active by March
15t or as confirmed by DES, then the nesting season for Nest LE118 shall be considered over and
the construction restrictions shall not apply. A determination that the nest is not active shall be
consistent with the Bald Eagle Monitoring Guidelines (FWS 2007b).

The restrictions described below are only applicable to the portion of the property within 660’ of
Nest LE118.

1. The use of any chemicals that are known to be toxic to wildlife shall be prohibited within
660+ feet of the bald eagle nest. The use of all chemicals will be in accordance with labeling
instructions.

2. Outdoor lighting installed within 660+ feet of the bald eagle nest shall be subdued,
shielded, and directed away from the nest tree.

3. After construction is completed, normal commercial and residential activities will be
allowed throughout the year.

Moving from the eagle’s nest to 660’ the following is proposed:

0’-76’: The upland preserve extends 76 from the eagle’s nest toward the commercial
development. No development will occur within this upland preserve. The preserve will be
cleared of exotics and supplementally planted outside of nesting season unless the nest is
considered “lost”. The upland preserve boundary can be seen in the Master Concept Plan
(Appendix B).

76’- 189’: This area will consist of sodded open space and/or dry detention. To minimize potential
disturbances to the nest, no buildings or parking lot will be constructed in this area.

This area will be cleared and filled during the non-nesting season (i.e., May 16th - September
30th) and sodded, landscaped, and sidewalk constructed throughout the year provided that the
activities do not disturb the nesting bald eagles as defined by the Bald Eagle Monitoring
Guidelines. As the existing building to the south is 132’ from the nest and there is residential
uses and activities such as landscaping, minor outdoor construction is not anticipated to cause
any disturbance to the eagle pair. Monitoring consistent with the USFWS 2007 Bald Eagle
Monitoring Guidelines shall be required during any construction activities.

189°-330’: This area contains the access roadway and a commercial building with associated
parking. If a federal incidental take permit is required (nesting is re-established), then it will be
obtained prior to any construction activities. The restrictions below will remain for this area until
the nest is determined to be lost by ETAC.



The CPD Schedule of Uses was revised by eliminating Automobile Service Station and vehicle
drive throughs, and outdoor recreational facilities/uses will be limited to passive and active
recreational and educational activities including hiking, nature trails and nonmotorized water
vessel use (Appendix C). This schedule is incorporated into the overall rezoning of the property
and limits the intensity of noise producing activity for the entire tract.

In addition, since the rear building is located at the edge of the 330' radius the following
limitations will apply until such time as the nest is deemed lost: The rear building’s business
operating hours will be limited to open one hour before sunrise and closed one hour after sunset.
Additionally, no outdoor sound system will be installed and a south facing open air patio will not
be built.

The portion of the proposed access road inside of the distance radius from the existing road to
the south (227’ from the nest) will only be cleared and filled during the non-nesting season. The
portion of the proposed access road between the distance of the existing road to the south (227’
from the nest) and the 330’ protection zone can be cleared and filled during the nesting season.
Paving, sodding, road marking, and construction of sidewalks can take place throughout the year.
As the existing building to the south is 132’ from the nest and there are residential uses and
activities ongoing, street and sidewalk paving, landscape installation and maintenance, exterior
stucco application, and painting activities are not anticipated to cause any disturbance to the
eagle pair.

All major exterior construction activities outside of the 227’ zone, including initial site clearing,
major earth work, grading, commercial building construction, and access road construction as
described above may occur during the nesting season provided that the activities do not disturb
the nesting bald eagles as defined by the Bald Eagle Monitoring Guidelines. Monitoring consistent
with the USFWS 2007 Bald Eagle Monitoring Guidelines shall be required during these
construction activities. Interior construction (i.e., electrical, drywall, carpeting, etc.) may occur
at any time, including during the nesting season without implementing monitoring so long as
reasonable measure to reduce noise audible outside of the building are taken (i.e., keep windows
and doors closed during finishing activities). DES will be notified when exterior and interior
construction activities will occur. No eagle monitoring is required for interior construction during
the nesting season.

330°-660’: This area contains the access roadway and a commercial building with associated
parking. This area will be developed after obtaining a federal incidental take permit for the bald
eagle’s nest, if required. No limits on the type of commercial use are proposed. All major
construction may occur during the nesting season provided that the activities do not disturb the
nesting bald eagles as defined by the Bald Eagle Monitoring Guidelines. Monitoring consistent
with the USFWS 2007 Bald Eagle Monitoring Guidelines shall be required during these
construction activities.












a Stop Work Order being issued to halt all construction activity during the bald eagle nesting
season, including building inspections, until the violation is resolved. The eagle nest monitor will
be authorized to direct the landowner/developer to halt any and up all construction activity if a
disturbance to the nesting eagles is observed.

All of the management practices will remain in effect until the nest is deemed abandoned or lost
by DES pursuant to Section 14-112 of the Land Development Code. None of the Bald Eagle
Management Plan and its conditions will be required after the nest is deemed abandoned or lost.
The nest will be defined as abandoned if the nest is intact or partially intact but has been inactive
through five or more consecutive nesting seasons. The nest will be defined as lost if the nest or
nest tree is destroyed by natural causes (e.g., nest that fell apart or was blown out of a tree, or
the tree itself was lost) and is not rebuilt in the same tree within three nesting seasons.

Summary

The planned development of The Nest project consists of a residential planned development as
well as a commercial planned development. The residences are located outside of the 660’ bald
eagle buffer zone but requires an access roadway that will be shared with the commercial
planned development. The commercial planned development is proposed to be within the 660’
bald eagle nest buffer zone and a federal incidental take permit from USFWS will be obtained, if
required. To protect the habitat of the bald eagle pair, an upland preserve will be created and
enhanced through exotic removal and supplemental plantings. A landscape blind will be created
along the northern border of the preserve to obscure the eagle’s view of the planned future use.
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Bald Eagle Monitoring Data Sheets










































































































































Bald Eagle Monitoring Data Report

Start Time: 6:30 Name of Monitor: Nicholas Bratton-Cox

Date: 12/7/2022 End Time: 8:30 Name of Supervisor: Paul Owen

Tree Status': Tree present, N\no nest ~ Tree Type®: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 65 | W:5mph W | C: Clear | P: No rain
Description of ongoing construction events:

6:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T:75 | W:5mphW | C: Clear | P: No rain
Description of ongoing construction events:

8:45 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions I T: | W: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | W: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: 1 have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representative description of the site conditions and eagle behavior at the time of
monitoring.

Nsohobaa 5mt7fanf@>7/ J ) EOW 12/7/2022

Signature of Monitor Signature of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time: 6:3 Name of Monitor: Nicholas Bratton-Cox

Date: 12/12/2022 End Time:_8:30 Name of Supervisor: Paul Owen

Tree Status!: Tree present, no nest Tree Type?: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions [ T:60 | W:3mph SW | C: foggy | P: No rain
Description of ongoing construction events:

6:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 62 ] W: 3mph SW | C: foggy I P: No rain
Description of ongoing construction events:

8:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions [ T | W: | C: | P
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | w: | C: | p:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: 1 have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representative description of the site conditions and eagle behavior at the time of
monitoring.

Wickoloa BrattonCox )@ LO— 12/12/2022

Signature of Monitor Signatufe of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time: 6:30 AM Name of Monitor: Nicholas Bratton-Cox

Date: 12/19/2022 End Time: 8:30 AM Name of Supervisor: Paul Owen

Tree Status': Tree present, no nest Tree Type®: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 58 | W:3mph SW | C: clear | P: No rain
Description of ongoing construction events:

6:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 63 | W:5mph SW | C: clear | P: No rain
Description of ongoing construction events:

8:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | w: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions [ T: | W: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | W: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: I have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representative/description of the site conditions and eagle behavior at the time of

A ohelis BrattonCox J EO—— 12/19/2022

Signature of Monitor S1gnatu1e of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time: 6:30 AM Name of Monitor: Nicholas Bratton-Cox

Date: 12/28/2022 End Time: 8:30 AM Name of Supervisor: Paul Owen

Tree Status':_Tree present, no nest Tree Type*: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 50 | W:2 mph SW | C: clear | P: No rain
Description of ongoing construction events:

6:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T:57 | W:4mph SW | C: clear | P: No rain
Description of ongoing construction events:

8:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T | w: | C: P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | W: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions [ T: | W: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: [ have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representativeglescription of the site conditions and eagle behavior at the time of
magnitoring,.

Nichobas Bratten~ex A L0 —— 12/28/2022

Signature of Monitor f Slgnat\‘ﬁe of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time: 6:30 AM Name of Monitor: Nicholas Bratton-Cox

Date: 01/06/2023 End Time: 8:30 AM Name of Supervisor: Paul Owen

Tree Status': Tree present, no nest Tree Type?: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 61 | W:1 mph SW | C: clear | P: No rain
Description of ongoing construction events:

6:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 64 | W:2mph SW | C: clear | P: No rain
Description of ongoing construction events:

8:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions ] T: I W: [ C: | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | w: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | W: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: [ have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representative description of the site conditions and eagle behavior at the time of

Wy r s BrattonCox 01/06/2023

Signature of Monitor Signature of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time: 6:30 AM Name of Monitor: Nicholas Bratton-Cox

Date: 01/13/2023 End Time: 8:30 AM Name of Supervisor: Paul Owen

Tree Status': Tree present, no nest Tree Type*: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 64 | W:3 mph SW | C: clear | P: No rain
Description of ongoing construction events:

6:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 67 | W: 1mph SW | C: clear | P: No rain
Description of ongoing construction events:

8:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | W | C: P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions ] T: | W: | C: | p:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | W: | C: | p:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: 1 have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representative description of the site conditions and eagle behavior at the time of

AN 28 54,41239”/-@&7( 1/13/2023

Signature of Monitor Signature of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time: 6:15 AM Name of Monitor: Nicholas Bratton-Cox

Date: 01/20/2023 End Time: 8:45 AM Name of Supervisor: Paul Owen

Tree Status': Tree present, no nest Tree Type?: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 65 [ W2 mph SW | C: clear | P: No rain
Description of ongoing construction events:

6:15 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 68 | W:3mph SW | C: clear | P: No rain
Description of ongoing construction events:

8:45 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T | W: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | w: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions I T: | w: I C: | P:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: I have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representativg]description of the site conditions and eagle behavior at the time of

monitoring. 0
/l/:': bolaa B 2B~ ZZ/ v ) o 1/20/23
S Date

ignature of Monitor Signa\ﬁlre of Supervisor







Bald Eagle Monitoring Data Report

Start Time: 6:15 AM Name of Monitor: Nicholas Bratton-Cox

Date: 01/26/2023 End Time: 8:30 AM Name of Supervisor: Paul Owen

Tree Status': Tree present, no nest Tree Type?: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 63 | W:1 mphN | C: clear | P:light rain
Description of ongoing construction events:

6:15 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 67 | W:1mphN [ C:clear | P:light rain
Description of ongoing construction events:

8:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | W | C: | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | w: [ C: | P:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | W: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: [ have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representativg/description of the site conditions and eagle behavior at the time of

A)mmm% Zm}v_&% J ({10“/,,,-—\ 1/26/23

Signature of Monitor Slgna)[/ure of Supervisor Date







Bald Eagle Monitoring Data Report

Start Time: 6:15 AM Name of Monitor: Nicholas Bratton-Cox

Date: 02/02/2023 End Time: 8:30 AM Name of Supervisor: Paul Owen

Tree Status':_Tree present, no nest Tree Type’: Pine # Adult Present: 0 # Young Present: 0

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: 66 | W:22mph N | C; clear | P:None
Description of ongoing construction events:

6:15 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions [ T:71 | W2mph N | C: clear | P:None
Description of ongoing construction events:

8:30 AM

Notes/Comments: No eagles, No nest.

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: I W: K< | P:
Description of ongoing construction events:

Notes/Comiments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | W: [ C: | p:
Description of ongoing construction events:

Notes/Comments:

Time: Behavioral activity observed (list all that apply):
Weather conditions | T: | W: | C: | P:
Description of ongoing construction events:

Notes/Comments:

Sworn Affidavit: I have read and understand the USFWS Bald Eagle Monitoring Guidelines. This report
represents a true, accurate, and representative description of the site conditions and eagle behavior at the time of

Wy 7y BrattonCop 2-2.2023

Signature of Monitor Signature of Supervisor Date
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Master Concept Plan
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Appendix C
Schedule of Uses
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13.

DCI2022-00004 The Nest
Revised CPD Schedule of Uses
February 2, 2023

Accessory uses and structures customarily associated with the permitted

principal uses and structures.
Administrative Offices

Animals: Clinic or Kennel

ATM (automatic teller machine)

Auto parts store

Bait and Tackle shop

Banks and financial establishments, Groups I & II (no drive thru)
Bar or Cocktail lounge

Business Services, Group I

Cleaning and Maintenance services

Clothing Stores, general
Consumption on premises of any sit-down restaurant, bar, or cocktail
lounge limited to inside the establishment and outdoor patio space

Contractors and builders, group [

Convenience food and beverage store

Day care center, child, adult

Dock (temporary tie up for nonmotorized vessels only)
Drugstore, pharmacy (no drive thru)

Entrance gates and gatehouse

Existing Agricultural Uses, Pursuant to LDC Section 34-934(48)

Fences, Walls
Gift and Souvenir shop

Hardware Store
Hobby, toy and game shops
Kayak Launch

The Nest SWFL 1



27.

Medical Office
Personal Services

Recreational facilities, Commercial, Group III Outdoor Facilities limited to
passive and active recreational and educational activities including hiking,
nature trails and nonmotorized water vessel use; Group IV Indoor Facilities
limited to Health Clubs

Rental and Leasing, Group I

Restaurants, Groups I - III

Signs (including off-site signage for the Nest RPD)
Specialty Retail, Groups 1 & II

Studios

Variety Store

Uses that are not specifically listed may also be permitted if, in the opinion
of the Director, they are substantially similar to a listed permitted use. This
will only be allowed when the eagle’s nest is deemed lost.

The Nest SWFL 2
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Conclusions

Road Impact Mitigation Requirements

Based upon the findings of this report, it was determined that The Nest will not have a
significant or negative impact upon the surrounding road network. It was verified that all
roadways, within the project's area of influence, currently have a surplus of capacity and
can accommodate the traffic associated with the proposed 62 multi-family dwelling units,
5,000 square feet of commetcial retail/office space, 5,000 square feet of high-turnover
restaurant land use and a small-scale public park, and the network will continue to
operate at acceptable levels of service for project build-out traffic conditions.
Furthermore, the report concludes that the project will not create any transportation
deficiencies that need to be mitigated.

Because the project will not cause any transportation deficiencies to occur, the Developer
will not be required to fund any off-site roadway improvements/mitigation, other than the
payment of road impact fees, which will be used to fund a portion of the costs of area-
wide improvements as established by Lee County's CIE and Long-Range Transportation
Plan (LRTP). More specifically, the Developer will be required to pay for the project’s
portion of "consumed” capacity via payment of road impact fees. As set forth by Lee
County's Impact Fee Ordinance, the fees are a pro rata assessment towards the funding of
area-wide transportation improvements in order to support new growth. The amount of
road impact fees paid per type of land use are determined via a "consumption-based
impact fee approach”, in which new development is charged based upon the proportion of
vehicle-miles of travel (VMT) that each unit of new development is expected to consume
of a lane mile of roadway network. The cost of consumed lane mile is based upon current
roadway construction costs within Lee County. Therefore, the payment of road impact
fees is the project's pro rata share of funding transportation improvements that are
deemed necessary to support the demands generated by new growth.

Concurrency Review

U.S. 41 (between San Carlos Boulevard and Alico Road) is classified as a six-lane
divided arterial having an adopted maximum service capacity of 3,171 vph for the 100®
highest hour peak direction. As concluded, that segment of U.S. 41 will have a project
build-out traffic demand of 3,102 vphpd and a v/c ratio of 0.98. Therefore, this project
will be consistent with the criteria of the Lee County Concurrency Management Policy.




Site Access

The project will have a direct right-in/out and left-in access to U.S. 41 which is under the
jurisdiction of the Florida Department of Transportation (FDOT). Therefore, a FDOT
driveway connection permit will need to be obtained prior to developing the site. The
specifics of the site access improvements (e.g., ingress turn lanes, advisory signs,
pavement markings, etc.) will be established with FDOT and Lee County Government as
part of acquiring final development approval.

At the request of Lee County staff, an operational analysis of the site’s right-in/out and
left-in access on U.S. 41 was performed for the AM and PM peak hour traffic conditions
for 2026 project build-out conditions. It was determined that the access will not cause any
notable delay to north/south traffic flow along U.S. 41. Drivers entering the site via the
left-in turn lane and exiting the site will incur delay, as is common and expected for
projects accessing major arterials. The operational analysis was performed based upon
the methodologies established by the Highway Capacity Manual (HCS summary sheets
are provided in the Appendix — refer to pages Bl and B2).

Purpose of Report

The following report has been prepared pursuant to the criteria set forth by the Traffic
Impact Statement Guidelines as set forth by the Lee County Government. This report
provides an in-depth evaluation of the potential transportation-related impacts which may
occur as a result of the proposed Eagles Nest.









Existing + Committed Roadway Conditions

U.S. 41 is a six-lane divided north/south arterial that is under the jurisdiction of the
Florida Department of Transportation. Within proximity of the site, the road has a posted
speed limit of 50 MPH. As set forth by the Lee County Concurrency Management Policy,
U.S. 41 has an adopted performance standard of level of service LOS D and a maximum
service volume capacity of 3,171 vph for the 100™ highest hour peak direction.

Project Generated Traffic Distribution

The project’s traffic was distributed to the surrounding roadway network based upon
logical means of ingress/egress, current and future traffic patterns in the area, and
proximity of supporting land uses, such as business, retail and medical uses. Table 2 and
Figure 2 provide a detail of the traffic distributions based on a percentage basis. Table 2
also depicts the project traffic by volume.

Area of Significant Impact

The area of significant impact was determined based upon Lee County’s 10% criteria
(i.e., if the project’s traffic is 10% or more of a roadway’s adopted level of service LOS C
capacity, then the project has a significant impact upon that link). Table 2 describes the
project traffic distributions and the level of impact on the surrounding roadways. As
shown, no roads will be impacted by 10% or greater than its adopted level of service.
Therefore, U.S. 41 is the only road that is considered to be impacted by the project.

Project Build-Out Conditions

In order to establish project build-out traffic conditions, the project traffic was added to
the forecasted 2026 background build-out traffic volumes. The annual growth rate for all
roads within the project's area of impact was established based upon historical traffic
counts, but no less than 2% per year was applied, which was used to forecast future
traffic conditions. Table 3 provides a detail of the existing and 2026 background traffic
conditions. Table 4 reflects the 2026 background plus project traffic conditions. Table 4
describes the traffic volumes based upon the 100th highest hour peak direction demand
along U.S. 41, as well as the road’s level of service. As determined, U.S. 41 will continue
to operate at acceptable levels of service at project build-out conditions.



Concurrency Review

U.S. 41 (between San Carlos Boulevard and Alico Road) is classified as a six-lane
divided arterial having an adopted maximum service capacity of 3,171 vph for the 100®
highest hour peak direction. As concluded, that segment of U.S. 41 will have a project
build-out traffic demand of 3,10 vphpd and a v/c ratio of 0.98. Therefore, this project will
be consistent with the criteria of the Lee County Concurrency Management Policy.

Site Access Evaluation

The project will have a direct right-in/out and left-in access to U.S. 41 which is under the
jurisdiction of the Florida Department of Transportation (FDOT). Therefore, a FDOT
driveway connection permit will need to be obtained prior to developing the site. The
specifics of the site access improvements (e.g., ingress turn lanes, advisory signs,
pavement markings, etc.) will be established with FDOT and Lee County Government as
part of acquiring final development approval.

At the request of Lee County staff, an operational analysis of the site’s right-in/out and
left-in access on U.S. 41 was performed for the AM and PM peak hour traffic conditions
for 2026 project build-out conditions. It was determined that the access will not cause any
notable delay to north/south traffic flow along U.S. 41. Drivers entering the site via the
left-in turn lane and exiting the site will incur delay, as is common and expected for
projects accessing major arterials. The operational analysis was performed based upon
the methodologies established by the Highway Capacity Manual (HCS summary sheets
are provided in the Appendix — refer to pages Bl and B2).
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Tables 1 thru 4
Figures 1 thru 3

Support Documents

APPENDIX B

Highway Capacity Manual Operational Analysis (HCS worksheets and Results)






TABLE 1
(page 1 of 2)

TRIP GENERATION COMPUTATIONS

Land Use
Code Land Use Description
220  Multi-Family {Low Rise)
411  Public Park
814  Variety Store
932 High-Turnover Restaurant

Code
LucC 220

Trip Period
Daily Traffic (ADT) =
AM Peak Hour (vph) =

PM Peak Hour (vph) =

The Nest

3 3 3k 3k ok ok o 3k 3k ok o 3k sk ok 3k ok s e ok ok ok ok 3k 3k ok ok ok ke sk ok ok 3k ok ok ok 3k ok 3k ok ok ok 3k ok ok ok 3k 3k 3k ok 3k ok ok ok S Ak ke ok 3k e ake sk ok e ke 3k ok ok e e sk ok o e ke ok ok e ke ok ok

LUC411  Daily Traffic (ADT) =

AM Peak Hour (vph) =

PM Peak Hour (vph) =

3 3k 3k 3k ok ok ok ok ok ok 3k ok ok 3k ok ak ak Ak ak 2k ak ak 3k ak ok ok ok ok ok ok ok ok ok ok ok ok 3 ok Ak 3K ok ok 3k ok ok 2k a3k ok ok 2k ke ke ke a6 ke ke ke ke ke ok ke sk ke ok ok ok ok Ak Ak ok ok ok ok ok ok Kk

LUC814  Daily Traffic (ADT) =

AM Adj. Peak Hour (vph) =

PM Adj. Peak Hour (vph) =

Per Lee County ADT = Pass-by = 25% ADT and 30% AM & PM

Build Schedule
62 Units
2 Acres
5,000 s.f.
5,000 s.f.

Trip Generation Equation Total Trips  Trips Enter/Exit
T=6.41(X)+75.31 = 473 ADT

T=0.31(X) +22.85= 42 vph 10 /32 wph
24% Enter/ 76% Exit =

T=0.43(X) + 20.55 = 47 vph 30 /17 wph
63% Enter/ 37% Exit =

T=0.64(X) + 88.46= 90 ADT

T=0.02(X) = 0 vph 0/0 wvph
59% Enter/ 41% Exit =

T=0.06(X) + 22.60 = 23 ADT 13/10 wvph
55% Enter/ 45% Exit =

T=63.66(X) = 318 ADT

T=3.04(X) = 15 vph 9/6 wvph
57% Enter/ 43% Exit =

T=6.70(X) = 34 vph 17 /17 wph

51% Enter/ 49% Exit =
25% Daily Pass-by Rate
30% AM & PM Pass-by Rate

Pass-by Daily Traffic (ADT) = 80 ADT
Pass-by AM Peak Hour (vph) = 4 vph 2/2 vph
Pass-by PM Peak Hour (vph) = 10 vph 5/5 vph

ok e ¢ ok ok ok alk 3kl ok ok sk ae o ok oK ok 3k ok ke ok ok 36 ok a6 2k ok 2k ok ke ok oK 2k ok b ok ok ok ok ok ok 2k ok ak ok ke ok ok kK

New Daily Traffic (ADT) = 239 ADT
New AM Peak Hour (vph) = 11 vph 7/ 4vph
New PM Peak Hour (vph) = 24 vph 12 / 12 vph

A2



TABLE 1
(page 2 of 2)

TRIP GENERATION COMPUTATIONS

Code  Trip Period
LUC932  Daily Traffic (ADT) =
AM Peak Hour (vph) =
7-9 AM
PM Peak Hour (vph) =
4-6 PM
Pass-by Trips per ITE=  43%

The Nest

Trip Generation Eguation
T=107.2(X) =

T=9.57(X) =

55% Enter/ 45% Exit =
T=9.05(X) =

61% Enter/ 39% Exit =

Per Lee County ADT = Pass-by = 30% ADT and 40% AM & PM

Pass-by Daily Traffic (ADT) =
Pass-by AM Peak Hour (vph) =
Pass-by PM Peak Hour (vph) =

Total Trips  Trips Enter/Exit
536 ADT
48 vph 26 /22 wph

45 vph 27 /18 wvph

30% Daily Pass-by Rate
40% AM & PM Pass-by Rate
161 ADT
19vph 10/9 vph
18 vph 9/9 wph

o o ke o o ke o ok ok e ok ks ok ok ok 3k 3k 2k ke sk 3k ke ok e ok ok ok ok 3k ok ok 3k ok K e ke 3k ke ok ok ok ke 3 oK ok ok okok ok ok

New Daily Traffic (ADT) =
New AM Peak Hour (vph) =
New PM Peak Hour (vph) =

375 ADT
29 vph 16 / 13 vph
27vph 18/ 9 wvph

o 3k ok ke o o ok ok ke o ok ok ok o e ok ok ok ok 2k ok ok 2k ok sk ke ok sk e ok ok e ok ok ok ok o ok ok ke ok ok 3 3k 3 o sk ok e ok 3k 3 ok ok ok ok ok ok 3k ok ok ok ok ok ok ok 3k ok ok ok 3k ok dk ok ok ok ok ok ok ok ok

o o o sk ok e ok ok ok 3k ke 3k ke ok e ok ok ke sk o ok o ok 3k e e o ok 3k ke ok ke ok ok sk ok e ke o e ok ok sk ok o ok ok ok ok sk ok ok ok ok sk ok ok ok ok ok ok ok ok ok ok 3k ok ok ok ke ok ok 3k ke ok ke ok ok oK Xk

TOTALS

Pass-by Daily Traffic (ADT) =
Pass-by AM Peak Hour (vph) =
Pass-by PM Peak Hour (vph) =

240 ADT
23 vph 12 /11 vph
28vph 14 /14 wph

o 2k 3 b ok b 3k de 3k ok 2k ok ok e Sk ok dk Sk ke e Sk ke ke ok 3 ok K ak e ok 6 B e Sk e ok Sk 3k ke Kk ok ok ok ok ok ok ok

New Daily Traffic (ADT) =
New AM Peak Hour (vph) =
New PM Peak Hour (vph) =

A3

1,176 ADT
B2vph 33/49 vwph
121 vph 73 /48 wph









Project Traffic Peak Hour Peak Direction (vphpd) =

Alico Road U.S. 41 to Dusty Road
Michael J. Rippe Pkwy  N. of Alico Rd

u.s. 41 Sanibel Bivd to Site
Site to Alico Rd

>
o

73

Road
Class
4LD

4LD

6LD
6LD

TABLE 2
PROJECT'S AREA OF IMPACT

Project Traffic Los “c"
Service Volume

% Distribution Volume (vph) Pk Direction (vphpd)
7

Project Traffic  PK Direction

10% 1980
20% 15 1950
40% 29 2840
60% 44 2940

Project's
Percentage

Impact

0.4%

0.7%

1.0%
1.5%

Significant

Impact
NO

NO

NO
NO

Adopted
Service Volume

Pk Direction {vphpd)
1980
2040

3171
3171



U.S. 41

LV

TABLE 3

ROADWAY LINK VOLUMES
Base Year 2021 2022
Traffic Traffic Min. Peak Hour
Count Count Years of  Growth Growth PK Direction
(ADTY (ADT) Growth Rate Rate (VPHPD)
Sanibel Blvd o Site 33100 42800 6 4.38% 4.38% 2576
Site to Alico Rd 33100 42800 6 4.38% 4.38% 2576

2023
Peak Hour
PK Direction
(VPHPD)
2689
2689

2026
Peak Hour
PK Direction
{VPHPD)
3058
3058



8Y

TABLE 4
CONCURRENCY ROADWAY LINK VOLUME & CAPACITY ANALYSIS

2026 LOSE
2023 2023 2026 2026 Project Total Pk Hr Service Vol.
Peak Hour Peak Hour Peak Hour Peak Hour Peak Hour Peak Season Peak Hour
PK Direction PK Direction PK Direction PK Direction PK Direction PK Direction  PK Direction v/c
{vphpd) LOS (vphpd} LosS {vphpd) {vphpd) {vphpd) Ratio
U.S. 41 Sanibel Blvd to Site 2689 Cc 3058 D 29 3087 317 0.97
Site to Alico Rd 2689 C 3058 D 44 3102 317 0.98

2026
Build-Out
Peak Hour

PK Direction

LOS

D
D






oy

{Updated 3/31/22 Daily Traffic Volume (AADT)

STREET LOCATION Station# 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
SUNSHINEBLVD S OF LEEBLVD 406 6100 7100 7500 7500 8500
SUNSHINE BLVD N OF LEE BLVD (CR 884) 412 10300 8300 10100 12100 14000
TERMINAL ACCESS RD E OF TREELINE AVE 59 23300 23500 26400 27100 28500 18400 28700
THREE 0AKS PKWY S OF CORKSCREW RD 525 18700 18800 20900 21800 25100 20800 23900 30000
THREE 0AKS PKWY N OF CORKSCREW RD 415 20200 19900

THREE 0AKS PKWY S OF ESTERO PKWY 72 16000 16600 16500 16800 17900 21700 18000 20000
THREE OAKS PKWY S OF ALICORD 414 12700 13700 11800 12300 13100 14100 12300 13600

TICE ST WOF175 416 3000 3500 3800 3400
TREELINE AVE S OF PELICAN COLONY BLVD 62 8200 8300 9700 10800 11600 11800 13100 13700 11600 13200
TREELINE AVE N OF AIRPORT TERMINAL 61 23800 24500 25500 23800 25000 23800 23400 22700 14600

12STW E OF GUNNERY RD 472 4100 5200

23RD ST SW E OF GUNNERY RD 469 10200 11000 11800 12700 13200 16400

US 41 (SR45) N OF COLLIER CO LINE 23 32700 33000 33900 34800 36100 36900 32600 37200 31800 36600
US 41 (SR 45) N OF BONITABEACH RD 92 42600 57100 46600 49000 41500

US 41 (SR45) S OF COCONUTRD 93 46100 45000 49900 48800 49400 44900 51600
US 41 (SR45) S OF COKSCREWRD 128 40500 ;

US 41 (SR45) S OF HICKORY DR 25 36600 37700 42500 45100 48000 50100 52100 46700 53100
US 41 (SR45) N OF CONSTITUTION BLVD Y 33100 34900 35400 43600 35400 39000 42800
US 41 (SR45) N OF ALICORD 110 44900

US 41 (SR45) S OF JAMAICA BAY BLVD 109 43000

US 41 (SR45) N OF ANDREA LN 95 40000 40400 42900 44600 40600 44800
US 41 (SR45) N OF BRANTLEY RD 9 50700 49100 50500 52300 51800 51600 52100 49200 51600
US 41 (SR45) N OF BOY SCOUT DR 96 41100 44300 43600 38700 36600 33600 39900




"y

PCS 94 - US 41 north of Constitution Blvd

2021 AADT = 42,800 VPD

l Month of Year lFraction Hour Of Day

January 1.07 , 10.00%
1 031% | 0.20% | 051% February 1.13 AM 0.58 sB 8.00%
2 025% | 0.16% | 0.41% March 1.18 PM 0.53 NB
3 0.21% | 0.14% | 0.34% April 112 6.00%
4 027% | 0.22% | 0.49% May 1.02 4.00%
5 051% | 073% | 1.24% June 1.02
8 1.52% | 2.00% | 3.52% July 0.95 2.00%
7 2.55% | 3.46% | 6.01% August 0.90 0.00%
8 | 273% | 3.72% | 645% September 0388 12345678 91011121314151617181920212223 24
9 268% | 3.10% | 5.78% October 0.99
10 | 200% | 3.00% | 5.99% November 1.02 «=t=NB =SB Total
11 3.16% 3.25% | 6.42% December 0.78
12 | 339% ] 3.38% | 677%
13 | 349% | 3.35% | 6.84% Month of Year
14 3.69% | 3.33% | 7.02% Day of Week I Fraction I ¢ li150
15 | 388% | 3.53% | 7.41% Sunday 0.68 130
16 | 414% | 3.81% | 7.74% Monday 1.04 5 4658 0.109
17 | 420% | as8% | 7.78% Tuesday 1.09 10 4592 07 || 110 —l"‘-/'\‘
18 331% | 2.50% } 5.81% Wednesday 1.08 20 4516 o0.106 ) |0.90
19 | 219% | 1.84% ]| 4.03% Thursday 1.11 30 4488 0.105 | | 0.70
20 | 174% | 1.30% | 313% Friday 1.13 50 4432 0.104 || gcq L ) , , L ) , ) o
21 | 1.38% | 1.12% | 251% Saturday 0.87 100 4284 0.100 S Qs Q@ @’5\ FU N S S S
2} 1.00% | 079% ] 1.89% 150 4210 | o.008 \,gs’ Q?.P& L ¥ S & & & & &
5 | o70% [ 050% | 1.20% 200 4143 | o0.007 R L
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Subject to revision if wetlands jurisdictional determination indicates a different acreage of wetlands.

PART 6

COMMERCIAL, INDUSTRIAL, MINING, ASSISTED LIVING FACILITIES, HOTELS & MOTELS
PRELIMINARY INTENSITY CALCUATIONS

Commercial

1. Medical

2. General Office

3. Retail

4. Other: Restaurant

5. TOTAL FLOOR AREA
Industrial

1. Under Roof
2. Not Under Roof
3. TOTAL FLOOR AREA

Mining
1. Areato be excavated

Assisted Living Facilities

1. Dependent Living Units
2. Independent Living Units
3. TOTAL BEDS/UNITS

Hotels/Motels (Room Size)
< 425 sq. ft.

426-725 sq. ft.

725 < sq. ft.

TOTAL UNITS

pON=

PART 7

ACTION REQUESTED

Total Floor Area

Height (Square Feet)

35

35

35

10,000
Total Floor Area

Height (Square Feet)
Depth Total Acres
Height Total Beds/Units
Height Total Rental Units

Request Statement: Provide a single narrative explaining the nature of the request and how the property
qualifies for the rezoning to a planned development. This narrative should include how the proposed
development complies with the Lee Plan, the Land Development Code, and the applicable findings/review
criteria set forth in LDC section 34-145(d)(4). This narrative may be utilized by the Board of County
Commissioners, Hearing Examiner and staff in establishing a factual basis for the granting or denial of the

rezoning. [34-373(a)(5)]

Traffic Impact Statement. A traffic impact statement in a format and to the degree of detail required by the
County and in conformance with the adopted Lee County Administrative Code. TIS is not required for an

existing development. [34-373(a)(7)]

Master Concept Plan:

1. Master Concept Plan, Non-PRFPD: A graphic illustration (Master Concept Plan) of the proposed
development, showing and identifying the information required by LCLDC Section 34-373(a)(6)a.
Copies of the Master Concept Plan must be provided in two sizes, 24’x36” and 11"x17”, and must be
clearly legible and drawn at a scale sufficient to adequately show and identify the required information.
In addition to the Master Concept Plan, an open space design plan delineating the indigenous preserves
and/or native tree preservation areas as required by LDC Section 10-415(b) must be submitted. [34-

373(a)(6)]

2.  Schedule of Uses: A schedule of uses keyed to the Master Concept Plan as well as a summary for
the entire property including the information required by LCLDC Section 34-373(a)(8)]. [34-373(a)(8)]

Web/PD (07/2019)
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3. Schedule of Deviations and Written Justification: A schedule of deviations and a written justification
for each deviation requested as part of the Master Concept Plan accompanied by documentation
including sample detail drawings illustrating how each deviation would enhance the achievement of the
objectives of the planned development and will not cause a detriment to public interests. The location
of each requested deviation must be located/shown on the Master Concept Plan. [34-373(a)(9)]

D. Bonus Density: [34-202(a){11)]

K Not Applicable
Bonus Density will be used. Provide the number of Bonus Density units being requested and a

narrative of how the request meets the requirements of LDC Section 2-146.

PART 8
ENVIRONMENTAL REQUIREMENTS

A. Topography: Describe the range of surface elevations of the property. Attach a county topographic map
(if available) or a USGS quadrangle map showing the subject property. [34-373(a)(4)b.iv.]

B. Sensitive Lands: Identify any environmentally sensitive lands, including, but not limited to, wetlands (as
defined in the LEE Plan Section Xll), flowways, creek beds, sand dunes, other unique land forms [see
LEE Plan Policy 77.1.1 (2)] or listed species occupied habitat [see LCLDC Section 10-473(f)].

C. Preservation/Conservation of Natural Features: Describe how the lands listed in PART 6.B. above will
be protected by the completed project:

D. Shoreline Stabilization: If the project is located adjacent to navigable natural waters, describe the
method of shoreline stabilization, if any, being proposed:

E. Soils Map: Attach maps drawn at the same scale as the Master Concept Plan marked or overprinted to
show the soils classified in accordance with the USDA/SCS System. [34-373(a)(4)b.i.]

F. FLUCCS Map: A Florida Land Use, Cover and Classification System (FLUCCS) map, at the same scale as
the Master Concept Plan, prepared by an environmental consultant. The FLUCCS map must clearly
delineate any Federal and State jurisdictional wetlands and other surface waters, including the total acreage
of Federal and State wetlands. [34-373(a)(4)c.]

G. Rare & Unique Upland Habitat Map: Maps drawn at the same scale as the Master Concept Plan marked
or overprinted to show significant areas of rare and unique upland habitat as defined in the LEE Plan Section
XH. [34-373(a)(4)b.iii.]

H. Existing and Historic Flow-Ways Map: Map(s) drawn at the same scale as the master concept plan marked
or overprinted to show existing and historic flow-ways. [34-373(a){4)b.v.]

PART 9
SANITARY SEWER & POTABLE WATER FACILITIES

A. Special Effluent: If the discharge of any special effluent is anticipated, please specify what it is and what
strategies will be used to deal with its' special characteristics:

B. Private On-Site Facilities: If a private on-site wastewater treatment and disposal facility is proposed,
please provide a detailed description of the system including:
1. Method and degree of treatment:

2. Quality of the effluent:

Web/PD (07/2019) Page 6



3. Expected life of the facility:

4. Who will operate and maintain the internal collection and treatment facilities:

5. Receiving bodies or other means of effluent disposal:

C. Spray Irrigation: If spray irrigation will be used, specify:
1. The location and approximate area of the spray fields:

2. Current water table conditions:

3. Proposed rate of application:

4. Back-up system capacity:

PART 10
ADDITIONAL REQUIREMENTS

A. Major Planned Developments:
1. Surface Water Management Plan. A written description of the surface water management plan as
required by LCLDC Section 34-373(b)(1). [34-373(b)(1)]
2. Phasing Program. If the development is to be constructed in phases or if the Traffic Impact Statement
utilized phasing, then a description of the phasing program must be submitted. [34- 373(b)(3)]
3. Protected Species Survey. A protected species survey is required for large developments (as defined
in LCLDC Section 10-1) as specified in LCLDC Section 10-473. [34-373(b)(2)]

B. Amendments to Built Planned Developments: The consent of the owners of the remainder of the original
planned development is not required, but these owners must be given notice of the application and other
proceedings as if they were owners of property abutting the subject property regardless of their actual
proximity to the subject property. Attach proof of notice to other property. [34-373(c)]

C. Development of Regional Impact: Binding letter of interpretation from DCA or a complete and sufficient
ADA. (See also Application for Public Hearing for DRI Form.) [34-373(d)(9)]

D. Private Recreational Facility Planned Developments (PRFPDs):

1. Master Concept Plan, PRFPD. Master Concept Plan showing and identifying information required
by LDC Section 34-941(g)(1). Copies of the Master Concept Plan must be provided in two sizes, 24"x36"
and 11”x17”, and must be clearly legible and drawn at a scale sufficient to adequately show and identify
the required information. [34-941(g){(1)]

2. Conceptual Surface Water Management Plan. A Conceptual Surface Water Management Plan must
be submitted. The plan must be viable and take into consideration any natural flow way corridors,
cypress heads, natural lakes, and the restoration of impacted natural flow way corridors. [34-
941(d)(3)b.i.1)]

3. Well Drawdown Information. If within an area identified as an anticipated drawdown area for existing
or future well development, demonstration of compliance with LCLDC Section 34-941(d)(3)d.i & ii. must
be provided. [34-941(d)(3)d.]

4. Preliminary Indigenous Restoration Plan. A Preliminary Indigenous Restoration Plan must be
provided if on-site indigenous restoration is being used to meet the indigenous native plant community
preservation requirement. [34-941(e)(5)f.iii.]
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Binding Letter from DCA (if applicable) [34-373(d)(9)]

Master Concept Plan (MCP), PRFPD (if applicable) [34-941(g)(1)]

Conceptual Surface Water Management Plan (if applicable) [34-941(d)(3)b.i.1)]
Well Drawdown Information (if applicable) [34-941(d)(3)d.]

Preliminary Indigenous Restoration Plan (if applicable) [34-941(e)(5)f.iii.]

Environmental Assessment (if applicable) [34-941(g)(2)]
Demonstration of Compatibility (if applicable) [34-941(g)(4)]

Potable Water & Sanitary Sewer. Letter from the appropriate utility entity indicating the utility entity
or explanation of how water and sewer needs will be met if connection will not be made. [34-
202(a)(10)]

Existing Agricultural Use Affidavit (if applicable) [34-202(a)(12)]
Information Regarding Proposed Blasting (if applicable).

X OOX (O

w

Hazardous Materials Emergency Plan (if applicable)
Mobile Home Park Dislocated Owners Information (if applicable) [34-202(b)(4)]
Tall Structures Permit (if applicable) [34-1108]

OOoO0O=x X
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DCI2022-00004 The Nest Minor RPD/CPD
Narrative Request Statement

Introduction/Request

The applicant is requesting approval of a rezoning of 15.75+/- acres from Agriculture District (A-2)
to a Residential Planned development (RPD) on 12+/- acres and to a Commercial Planned
Development (CPD) on 3.75+/- acres. The RPD will consist of sixty-two (62) multi-family
residences with a maximum height of forty-five (45) feet. The CPD will consist of 10,000 square
feet of retail, restaurant, recreational and office uses with a maximum height of thirty-five (35)
feet.

The property consists of four parcels that are vacant with the exception of cattle grazing per an
approved AG Exemption. The property previously contained a bald eagle nest in the southeast
corner of the property. The eagle’s nest was destroyed during hurricane lan. No bald eagles were
seen or heard during the previous and recent nesting season monitoring of the nest area.
However, A Bald Eagle Management Plan (BEMP) has been approved by the Eagle Technical
Advisory Committee (ETAC) that will apply to the property until such time as the nest has been
deemed lost per Lee County.

The property is located on the west side of South Tamiami Trail/US 41 south of Constitution Blvd.
in South Lee County/San Carlos Park Area. The property has an access agreement with the
adjacent property to access US 41. Future connectivity with the CPD to the south will
accommodate additional access to US 41. There are existing bikes lanes, sidewalks and Lee Tran
has routes that regularly run along US 41 providing alternative transportation to the project.












POLICY 5.1.5: Protect existing and future residential areas from any encroachment of uses that
are potentially destructive to the character and integrity of the residential environment. Requests
for conventional rezonings will be denied in the event that the buffers provided in the LDC,
Chapter 10, are not adequate to address potentially incompatible uses in a satisfactory manner. If
such uses are proposed in the form of a planned development or special exception and generally
applicable development regulations are deemed to be inadequate, conditions will be attached to
minimize or eliminate the potential impacts or, where no adequate conditions can be devised, the
application will be denied altogether. The LDC will continue to require appropriate buffers for
new developments.

The RPD portion of the Nest will enhance the character and value of existing and future
residential areas by preserving the natural areas and minimizing access to Mullock Creek. The
existing residential development along Mullock Creek has individual boat docks on each lot or
parcel, some with boat ramps. This development will only have a kayak launch and one dock
limited to temporary tie ups within the CPD. Even though not required the applicant is
proposing landscaping along Mullock Creek canal utilizing existing native plant material
augmented by additional native plantings. These commitments will ensure compatibility with
the surrounding residential and mobile home park.

The applicant has requested deviations from Required buffers to the south and east. The south
buffer will be fulfilled by the proposed wetland and upland preserves. The buffer to the east
will allow for the clustering of the plant material to provide viewsheds to the commercial
development from US 41 avoiding traffic safety issues.

POLICY 5.1.7: Maintain development regulations that require that community facilities (such as
park, recreational, and open space areas) in residential developments are functionally related to
all

dwelling units and easily accessible via pedestrian and bicycle pathways. These pathways must be
interconnected with adjoining developments and public pathways whenever possible.
Townhouses,

condominiums, apartments, and other types of multi-family residential development must have
directly accessible common open space.

Typical accessory uses and activities will be provided for the residents in the RPD Tract. This
will include but not be limited to Interconnected sidewalks, multi-use paths and outdoor
pavilions throughout the development. Direct access to the CPD provides access to the kayak
launch, and the commercial uses which provides some everyday services for the residences. In
addition, the residences will have direct access to US 41 where there are sidewalks, bike paths
and transit stops.

GOAL 6: COMMERCIAL LAND USES. To permit orderly and well-planned commercial
development at appropriate locations within the County.

The CPD portion of the rezoning request is located adjacent to and nearby several commercial
projects planned or existing. The location is on a major arterial US 41 and will have



interconnectivity with the commercial properties to the south allowing for additional
accessibility thereby complying with this Goal.

GOAL53: POTABLE WATER INFRASTRUCTURE. Provide high-quality central potable water service
throughout Lee County. Ensure that the costs of providing facilities is borne by those who benefit
from them. (Ord. No. 17-19)

The Nest development will connect to the existing Lee County Utilities potable water
infrastructure. The Nest shall incur any costs from the potable water services provided by Lee
County Utilities. '

GOAL 56: SANITARY SEWER INFRASTRUCTURE. In partnership with franchised/certificated
utilities providers, provide sanitary sewer service and wastewater treatment and disposal
throughout Lee County. (Ord. No. 98-09, 17-19)

Lee County Utilities shall service The Nest Development by tying into existing infrastructure for
sanitary sewer service, water treatment and disposal.

GOAL 57: RESOURCE MANAGEMENT. To further the public health and protect environmental
quality by using and encouraging conservation and resource management measures to reduce
consumption of potable water and subsequent generation of wastewater.

The Nest development will utilize existing native vegetation and will utilize native vegetation
for the required buffers and landscaping which will reduce water demands.

GOAL 59: PROTECTION OF LIFE AND PROPERTY. To reduce the hazards to life, health, and
property created by flooding due to rainfall in a manner consistent with the community's criteria
for the preservation of environmental values and the conservation of natural resources.

The Nest development will be designed to meet or exceed standards set by FEMA and South
Florida Water Management District (SFWMD) to reduce hazards to life, health and property
created by flooding due to rainfall.

60.4.2: The County encourages new developments to design their surface water management
system to incorporate existing wetland systems.

The existing wetlands are located entirely outside of the development area and will be
protected and enhanced.

GOAL 63: GROUNDWATER. To protect the County's groundwater supplies from those activities
having the potential for depleting or degrading those supplies.

The development shall protect the counties ground water by installing erosion control
protection such as silt fence and inlet protection during construction to prevent any erosion or
sediment from entering the master stormwater management system. The stormwater
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Deviation #4

Deviation #4 requests relief from LDC Section 10-416(d) that requires a C or F type buffer
between multiple family residential and commercial development to allow a 15ft. Type C buffer
on the CPD/RPD tract boundary only at the location depicted on attached Exhibit A.

Justification:

There will be a minimum separation between the residential buildings and the property line of
the CPD of 400ft. providing an ample separation between the principal uses. In addition, based on
the requirements of LDC Section 416 — Landscape Standards both the RPD and CPD will have
landscaping throughout the properties for parking areas, preserved and planted trees and the
upland and wetland preserves creating additional screening between the properties.

Deviation #5

Deviation #5 requests relief from LDC Section 10-416(d) that requires a C or F type buffer
between multiple family residential and commercial development to allow the existing preserve
areas to fulfill the buffer requirement along the south property line of the CPD tract adjacent to
Creekside Preserve.

Justification:

The Eagle’s nest upland preserve area, a landscape blind and a 30ft. setback area between the
southern commercial building and the preserve area will replace the code requirement. This
alternative will more than meet the intent of the code. The Upland Preserve, and Landscape Blind
are described in detail in the Bald Eagle Management Plan.

Deviation #6
Deviation #6 seeks relief from LDC Section 10-416(d)(9) requiring a 50ft.buffer for Development
abutting a natural waterway to allow the existing preserve areas to fulfill the buffer requirement.

Justification:

The current placement of the preserves along the south and west property line provides a natural
vegetative buffer and will shield the natural waterways and mangrove forests from runoff or
disturbance from the planned development by acting as a physical barrier and nutrient uptake
filter. The buffer provided includes mangrove wetlands, tidal wetland hardwood forests, and pine
flatwoods communities which are comprised of a dense stratum of native trees and shrubs.
Please see the Indigenous Habitat Management Plan for detailed descriptions of the vegetation
species in these communities. The preserves are adjacent to submerged state lands and will
create a larger contiguous preserved area when accounting for the submerged land and the
neighboring preserve established by the neighborhood to the south.
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c) Is compatible with existing and planned uses in the surrounding area;

The surrounding area is a mix of commercial and residential development. The adjacent
existing and planned Commercial properties are located on U.S. 41 to the north and south of
the project and across US 41. The adjacent existing and planned residential uses include a
variety of residential densities and product type that are consistent with the proposed multi-
family residential. There are multi-family type residential uses to the south within Creekside
Preserve (approved for Multi-family type uses) and Shadow Wood Preserve (approved for 441
residential units and 100,000 SF of commercial and a 300-unit Hotel). Recent projects
approved for residential multi-family and commercial includes Estero Vista located
approximately one mile south of the subject property and approved for 144 multi-family units
and commercial uses on a 20+/- acre site with an allowable height of four stories. Grand Bay
MPD located adjacent to Estero Vista, was approved for a mix of commercial and residential
uses with a maximum height of 56ft.

To the north is the Coach Light Mobile Home Park which includes approximately 178 units on
its 28+/- acres and then to the north and west are single family and multi-family type
developments of varying densities. The Nest property will follow this existing land use pattern
with the proposed commercial property along the frontage of U.S. 41 buffering the major
roadway from the proposed residential tract to the west.

The lHustrative Cross Sections demonstrate the separations and views from adjacent uses.
These cross sections include the landscaping and example architectural designs of the
buildings. The cross sections exhibit how the proposed project fits within the existing diverse
land use pattern of the surrounding area.

As described in the following definitions that set the benchmarks for compatibility the
proposed development would be similar with the immediate development to the south and
along US 41. The proposed layout and landscaping minimize any perceived impacts to the
properties to the north. The Mobile Home Park to the north has boat docks along its entire
waterfront, a boat ramp and storage facility which would be consistent with the intensity of
the subject property’s proposed kayak launch, tie up dock and low intensity commercial and
the pool area for the residential portion of the subject property. The single-family properties
west of the Mobile Home Park also have individual boat docks with the closest residence
located over 250ft. from the residential portion of the project.

Pursuant to the ETAC approved Bald Eagle Management Plan the following was agreed to as
long as the eagle nest is active:

“The CPD Schedule of Uses was revised by eliminating Automobile Service Station and
vehicle drive throughs, and outdoor recreational facilities/uses will be limited to passive and
active recreational and educational activities including hiking, nature trails and
nonmotorized water vessel use. This schedule is incorporated into the overall rezoning of the
property and limits the intensity of noise producing activity for the entire tract. In addition,
since the rear building is located at the edge of the 330’ radius the following limitations will
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apply until such time as the nest is deemed lost: The rear building’s business operating hours
will be limited to open one hour before sunrise and closed one hour after sunset.
Additionally, no outdoor sound system will be installed and a south facing open air patio will
not be built.”

This adds another layer of minimizing perceived impacts as long as the eagle’s nest remains.

Considering the definition of Compatible in the LDC:

Compatible means, in describing the relation between two land uses, buildings or structures,
or zoning districts, the state wherein those two things exhibit either a positive relationship
based on fit, similarity or reciprocity of characteristics, or a neutral relationship based on a
relative lack of conflict (actual or potential) or on a failure to communicate negative or
harmful influences one to another.

And the Planning industry standard definition:

Compatibility: A condition in which land uses or conditions can coexist in relative proximity
to each other in a stable fashion over time such that no use or condition is unduly negatively
impacted directly or indirectly by another use or condition.

The applicant is sensitive to the impacts the development may have to the surrounding
area which is why they have proposed the following:

The LDC does not require a buffer along Mullock Creek canal since it is not a natural
waterway. However, the applicant is proposing landscaping and a pedestrian pathway along
the waterfront. The landscaping along the CPD waterfront will have a minimum of 4 four
native canopy trees and 25 native shrubs per 100 linear ft. The landscaping along the RPD
waterfront will have a minimum of 3 three native canopy trees and 25 native shrubs per 100
linear ft. The waterfront pathway will connect the RPD and CPD. The landscape material will
be met through existing native vegetation located on either side of the pathway. The planted
landscape trees shall be a minimum of 12ft in height at planting and the shrubs shall be a
minimum of 3gal. at planting. The trees may be clustered to create a hammock type look
with appropriate spacing. The shrubs may be clustered to allow flexibility in the design.

Please note that the parking areas will be required to have a mid-height hedge to block
headlights.

See Cross section exhibits of the waterfront landscaping and pathway, and adjacent
properties’ view sheds.

d) Will provide access sufficient to support the proposed development intensity;

The proposed development will have a single access along U.S. 41 dedicated to ingress and
egress as shown on the Master Plan. A left turn lane on U.S. 41 will be provided as well as a
left in turn lane. A traffic study has also been completed to fully analyze the impact of the
development on the local transportation in infrastructure. A future frontage connection is
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planned to connect and provide a second access to the south. The applicant has
coordinated with FDOT and LDOT on the future access and turn lanes.

e) The expected impacts on transportation facilities will be addressed by
existing County regulations and conditions of approval;

The traffic impact study will assess any required improvements, the project will be
consistent with any existing County regulations and conditions. According to the Traffic
Impact Statement provided by JMB transportation engineering Inc., the development will
not have a significant or negative impact upon the surrounding road network. It was
verified that all roadways, within the project’s area of influence, currently have a surplus of
capacity and can accommodate the traffic associated with the RPD/CPD.

f) Will not adversely affect environmentally critical or sensitive areas and
natural resources; and

All wetlands on the project site will be preserved. The proposed development will protect and
enhance the existing jurisdictional wetlands and accommodate historic flows as depicted on
the Stormwater Plan. In addition, there are 1.74 acres of delineated wetlands on-site. These
wetland ID lines have been established and agreed to by SFWMD. In addition to the wetlands
that will be preserved, the project will also set aside 3.01 +/- acres of upland in proximity to the
wetlands and within the eagle’s nest area. These development conditions will ensure
protection of the environmentally critical areas within and adjacent to the subject property.
On-site wetlands will be enhanced through exotic removal, monitoring, and routine
maintenance. The on-site wetlands will benefit from the project.

g) Will be served by urban services, defined in the Lee Plan, if located in a
Future Urban area category.

The Nest will be served by urban services as defined in the Lee Plan, including utilities,
municipal water, sewer as well as provide the required stormwater quality and quantity.
Availability Letters have been provided by the service providers.
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