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December 13, 2021

Ray Eubanks, Plan Processing Administrator
State Land Planning Agency

Caldwell Building

107 East Madison — MSC 160

Tallahassee, FL 32399-0800

Re: Amendment to the Lee Plan
Transmittal Submission Package -
CPA2021-00007, Property Rights Element, and
CPA2021-00002, Alico West Area 9 / CenterPlace

Dear Mr. Eubanks:

In accordance with the provisions of F.S. Chapter 163, please find attached proposed
Comprehensive Plan Amendments, known locally as CPA2021-00007 (Property Rights
Element) and CPA2021-00002 (Alico West Area 9 / CenterPlace). The amendments are as

follows:

CPA2021-00007, Property Rights Element:

Incorporate a Property Rights Element into the Lee Plan as required by Florida Statute §
163.3177(6)(i), which states that “each local government shall include in its comprehensive
plan a property rights element to ensure that private property rights are considered in
local decision making.”

CPA2021-00002, Alico West Area 9 / CenterPlace:

Amend Lee Plan Policy 15.1.16 by striking paragraph 8 to remove the 25% limitation on
single family and zero lot line dwelling units on land in Area 9 within the University

Community future land use category.

The Local Planning Agency held a public meeting for these plan amendments on October 25,
2021. The Board of County Commissioners voted to transmit the proposed amendments on
December 8, 2021. The proposed amendments are not applicable to an area of critical state
concern. The Board of County Commissioners stated their intent to hold an adoption hearing
following the receipt of the review agencies’ comments.

The name, title, address, telephone number, and email address of the person for the local
government who is most familiar with the proposed amendments is as follows:
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Mr. Brandon Dunn, Principal Planner
Lee County Planning Section

P.O. Box 398

Fort Myers, Florida 33902-0398
(239) 533-8585

Email: bdunn@leegov.com

By copy of this letter and its attachments, | certify that this amendment and supporting data
and analysis have been sent on this date to the agencies listed below.

Sincerely,
Lee County Department of Community Development
Planning Section

Mikki Rozdolski,
Manager, Community Development Operations

Cc: Brandon Dunn, Planner, Principal
Case File

All documents and reports attendant to this transmittal are also being sent by copy
of this cover in an electronic format to:

Comprehensive Plan Review
Department of Agriculture and Consumer Services

Mark Weigly
Department of Education

Plan Review
Department of Environmental Protection

Timothy A. Parsons, Ph.D.
Florida Department of State

Scott Sanders
Florida Fish and Wildlife Conservation Commission

Vitor Suguri
FDOT District One

Margaret Wuerstle
Southwest Florida Regional Planning Council

Terry Manning, AICP, Senior Planner, Intergovernmental Coordination Section
South Florida Water Management District
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Attn:

LCBC-COUNTY ADMINISTRATION
2115 2ND ST

FORT MYERS, FL 33901

Before the undersigned authority personally appeared said legal
clerk, who on oath says that he or she is a Legal Assistant of
the News-Press, a daily newspaper published at Fort Myers in
Lee County, Florida; that the attached copy of advertisement,
being a Legal Ad in the matter of

Legal Notices

In the Twentieth Judicial Circuit Court was published in said
newspaper editions dated in the issues of:

11/24/2021

Affiant further says that the said News-Press is a paper of
general circulation daily in Lee, Charlotte, Collier, Glades and
Hendry Counties and published at Fort Myers, in said Lee
County, Florida, and that the said newspaper has heretofore
been continuously published in said Lee County, Florida each
day and has been entered as periodicals matter at the post office
in Fort Myers, in said Lee County, Florida, for a period of one
year next preceding the first publication of the attached copy of
advertisement; and affiant further says that he or she has never
paid nor promised any person, firm or corporation any discount,
rebate, commission or refund for the purpose of securing this
advertisement for publication in said newspaper editions dated:

Sworn to and Subscribed before me this 6th of December 2021.

Notary Pt:blic St Wisco County of Brown

515495

My commission expires

NOTICE OF PROPOSED AMENDMENT
TO THE LEE COUNTY COMPREHENSIVE
LAND USE PLAN
(TRANSMITTAL HEARING)

The Lee County Bosrd of County Corn-
missioners will hold a public hearing to
consider proposed amendments to the
Lee County Comprehensive Land Use
Plan (Lee Plan) on Wednesday, Decen-
bor 8, 2021, The héaring will com-
mence at 9:30 am, or as soon there-
after as can be heard, in the Board
Chambers, 2120 Main Street in Down-
town Fort Myers, At the hearing, the
Board will consider the proposed
amendments for transmittal to the
Florida Department of Economic Op-

portunity:

CPA2021-00002  Alico West Area
9/Centerplace; Amend Policy 15.1.16 by
striking paragraph 8 to remove the
twenty-five percent unit limitation on
single family and zero lot line dwelling
units.

CPA2021-00007 Property Rights Ele-
ment: Amend the Lee Plan to add a
Pruperty Rights Element as required by
Florida Statute § 163.3177(6)(i}.

This transmittal hearing is the first step
in a two step public hearing process to
amend the Lee Plan. A second hearing
will follow the Department of Econom-
ic Opportunity’s review of the applica-
tion.

Bocumentation for the Proposed Com-
Erehensl\re Plan Amendment is availa-
le at hitpsidhwww leegov.comided/pla
nningfepa or at the Department ol
Community Development located at
1500 Monroe Street, Fart Myers, Flori-
da. This meeting Is open to the public
Interested parties mal\{ np{)ear at the
meeting and be heard with respect to
the propesed plan amendment. A ver-
batim record of the proceading will be
necessary to appeal a decision made at
this hearing.

It is the intent af the Board of County
Cormmissioners thal the provisions of
this Comprehensive Plan Amendment
may be maodified as a resull of consid-
eration that may arise duting Public
Hearing(s). Such modifications shall be
Incorporated into the final version,

Lee County will rnot discriminate
against individuals on the basis of race,
color, national origin, sex, age, disabili-
ty, rellgion, income or family status, To
request language interpretation, docu-
ment translation or an ADA-qualified
reaspnable modification at no charge
to the requestor, contact Joan
LaGuardia, (239) 839-6038, Florida Re-
lay Service 711, at least five husiness
days in advance. El Condado de Lee
brintlara servicios de traduccion sin car-
go a personas con el idioma limitado
del inglés.

AD#.,5003031 Nov. 24,2021

# of Affidavits: 1
This is not an invoice
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Notary Public
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STAFF REPORT FOR CPA2021-00007:
PROPERTY RIGHTS ELEMENT

Text Amendments to the Lee Plan

Recommendation:
Transmit

Amendment Type:
County-Initiated

BoCC Direction: 8/17/21

Hearing Dates:
LPA: 10/25/2021

BoCC #1: 12/8/2021
BoCC #2: TBD

PURPOSE

The purpose of these amendments is to incorporate a Property Rights Element
into the Lee Plan as required by Florida Statute § 163.3177(6)(i), which states
that “each local government shall include in its comprehensive plan a property
rights element to ensure that private property rights are considered in local
decision making.” The element must be adopted prior to the adoption of any
other plan amendment initiated after July 1, 2021.

SUMMARY

A Property Rights Element is now a compulsory component of Florida Statutes
that regulate local comprehensive plans. The statute provides a Model
Statement of Rights to incorporate into local comprehensive plans, but also
allows each local government to adopt its own property rights element as long
as it does not conflict with the language provided in the Model Statement.
Staff’s recommendation is to incorporate the Model Statement of Rights
provided by the Florida Legislature verbatim into a new Property Rights Element
of Lee Plan.

RECOMMENDATION
Staff recommends the Board of County Commissioners transmit the following
language to the State Reviewing Agencies for adoption into the Lee Plan:

In accordance with 8163.3177(6)(i), Fla. Stat., the following rights will be
considered in local decision making:

1. The right of a property owner to physically possess and control his or her
interests in the property, including easements, leases, or mineral rights.

2. The right of a property owner to use, maintain, develop, and improve his or
her property for personal use or for the use of any other person, subject to
state law and local ordinances.

3. The right of the property owner to privacy and to exclude others from the
property to protect the owner's possessions and property.

4. The right of a property owner to dispose of his or her property through sale
or gift.




PART 1
BACKGROUND

Adoption of a property rights element into the County’s comprehensive plan is a new
requirement of House Bill 59 (§ 163.3177(6)(i), Fla. Stat.), passed during the 2021 Florida
Legislative Session, signed into law by the Governor, and incorporated into Florida’s Community
Planning Act. This new statutory requirement provides that “each local government shall include
in its comprehensive plan a property rights element to ensure that private property rights are
considered in local decision making.” The statute goes on to require this new element to be
adopted prior to the adoption of any other Lee Plan amendment (public or private) initiated after
July 1, 2021.

The Board of County Commissioners directed staff to draft a property rights element to
incorporate into the Lee Plan at their August 17, 2021 regular board meeting. This direction
authorized staff to prepare the amendments needed to maintain consistency with Florida
Statutes and to route the draft amendments through the required public hearings.

PART 2
DISCUSSION AND ANALYSIS

Effective July 1, 2021, every county in Florida is required to include in its comprehensive plan a
property rights element. The purpose of the element is to ensure that private property rights are
considered in local decision making.

As listed in § 163.3177(6)(i), Fla. Stat., a local government may adopt its own property rights
element or use the following statement of rights:

The following rights shall be considered in local decision making:

1. The right of a property owner to physically possess and control his or her interests
in the property, including easements, leases, or mineral rights.

2. The right of a property owner to use, maintain, develop, and improve his or her
property for personal use or for the use of any other person, subject to state law
and local ordinances.

3. The right of the property owner to privacy and to exclude others from the property
to protect the owner's possessions and property.

4. The right of a property owner to dispose of his or her property through sale or gift.

Although use of alternate language or modifications to the Model Statement of Rights provided
in the statutes is permitted, staff recommends adopting the Model Statement of Rights into the
Lee Plan as the County’s new Property Rights Element. This recommendation is made with
consideration of advice from the Lee County Attorney’s Office that adoption of the Model
Statement would provide the County with the best legal defense against any challenges to its
adoption. Adopting the Model Statement decreases the chance of the proposed amendments
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being challenged or considered to not be in compliance with state statutes. In addition to
avoiding possible legal or compliance challenges, using the provided language will result in the
shortest possible review and adoption time, thereby avoiding delaying other publicly or privately
initiated amendments.

The proposed statement of rights is consistent with Lee County’s current practices concerning
private property rights and will not substantially affect review time or application requirements.
Florida Statutes already require Lee County to consider private property rights as provided in the
sections below:

163.3161(10) - It is the intent of the Legislature that all governmental entities in this state
recognize and respect judicially acknowledged or constitutionally protected private
property rights. It is the intent of the Legislature that all rules, ordinances, regulations,
comprehensive plans and amendments thereto, and programs adopted under the
authority of this act must be developed, promulgated, implemented, and applied with
sensitivity for private property rights and not be unduly restrictive, and property owners
must be free from actions by others which would harm their property or which would
constitute an inordinate burden on property rights as those terms are defined in s.
70.001(3)(e) and (f). Full and just compensation or other appropriate relief must be
provided to any property owner for a governmental action that is determined to be an
invalid exercise of the police power which constitutes a taking, as provided by law. Any
such relief must ultimately be determined in a judicial action.

187.101(3) - The goals and policies contained in the State Comprehensive Plan shall be
reasonably applied where they are economically and environmentally feasible, not
contrary to the public interest, and consistent with the protection of private property
rights. The plan shall be construed and applied as a whole, and no specific goal or policy
in the plan shall be construed or applied in isolation from the other goals and policies in
the plan.

An analysis of the House Bill 59 confirms that the explicit purpose of the property rights element
is to further the protections of private property rights from Government actions; the new
provisions of § 163.3177 add to the previously existing sections of the statutes by specifically
requiring a property rights element in the County’s comprehensive plan.

CONCLUSION

Staff recommends that the Board of County Commissioners transmit the proposed amendments
as shown underlined on page one of this staff report. These amendments address the new
statutory requirements of § 163.3177(6)(i), Fla. Stat., are consistent with Lee County policies and
practices, further the protections of private property rights, and, without adoption of a property
rights element, Lee County would not be able to process any future amendments to the Lee Plan.
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http://www.leg.state.fl.us/STATUTES/index.cfm?App_mode=Display_Statute&Search_String=&URL=0000-0099/0070/Sections/0070.001.html

PART 3
LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: October 25, 2021

A. LOCAL PLANNING AGENCY REVIEW

Staff provided a presentation of the proposed amendment, which detailed the purpose
of the amendment, the content, and the decision by County staff to utilize language
provided by the State. Following the applicant’s presentation, Mr. Blacksmith made a
comment regarding the purpose of the amendment. Mr. Stouder asked staff if the
amendment deviates from what the County currently does regarding property rights.
Staff responded that the County already currently considers property rights as required
by state statutes, but that recent legislation necessitates this amendment.

There was no public comment concerning the proposed amendment at the LPA hearing.

B. LOCAL PLANNING AGENCY RECOMMENDATION:
A motion was made to recommend that the Board of County Commissioners transmit
CPA2021-00007. The motion passed 4 to 0.

RAYMOND BLACKSMITH AYE
DUSTIN GARDNER AYE
JAMES M. INK ABSENT
ALICIA OLIVO ABSENT
DON SCHROTENBOER AYE
STAN STOUDER AYE
HENRY ZUBA ABSENT
DEO Transmittal Staff Report December 8, 2021
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PART 4
BOARD OF COUNTY COMMISIONERS
TRANSMITTAL HEARING

DATE OF PUBLIC HEARING: December 8, 2021

A. BOARD REVIEW:
Staff provided a brief presentation for the proposed amendment which included an
overview of the proposed amendment, Lee Plan consistency, and staff recommendation.

There was no public comment concerning the proposed amendment.

B. BOARD ACTION:
A motion was made to transmit CPA2021-00007 as recommended by staff and the LPA.
The motion passed 5 to O.

VOTE:
BRIAN HAMMAN AYE
FRANK MANN AYE
CECIL L. PENDERGRASS AYE
KEVIN RUANE AYE
RAY SANDELLI AYE
DEO Transmittal Staff Report December 8, 2021
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