Lee County
Southwest Florid

LEE COUNTY BOARD OF COUNTY COMMISSIONERS

ZONING HEARING
and
COMPREHENSIVE PLAN AMENDMENT

AGENDA

Wednesday, May 22, 2019

9:30AM
DRI2018-10004 CYPRESS TRACE DRI, #2001-00002
Z-19-012
DCI2018-00016 THREE OAKS MARKETPLACE
Z-18-037
DCI12018-00009 TAMIAMI RV BOAT STORAGE CPD
Z-18-036
DRI2017-00008 DEEP LAGOON MARINA DRI
Z-19-013
DCI2017-00012 MARINEMAX DEEP LAGOON MARINA
Z-18-014
CPA2018-10010 OLD CORKSCREW GOLF CLUB — ADOPTION
CPA2018-10008 OLD CORKSCREW COMMERCIAL — TRANSMITTAL
CPA2019-00001* IMPACTED WETLANDS — TRANSMITTAL

* Continued to 5/22/19 by Board action on 4/2/19 (originally continued to 4/17/19 from the 3/20/19 BCC
hearing)



NOTICE OF PROPOSED AMENDMENT TO THE
LEE COUNTY COMPREHENSIVE LAND USE PLAN
(TRANSMITTAL HEARING)

The Lee County Board of County Commissioners will hold a public hearing to consider
proposed amendments to the Lee County Comprehensive Land Use Plan (Lee Plan) on
Wednesday, May 22, 2019. The hearing will commence at 9:30 a.m., or as soon thereafter
as can be heard, in the Board Chambers at 2120 Main Street in Downtown Fort Myers. At
the hearing, the Board will consider the proposed amendments for transmittal to the Florida
Department of Economic Opportunity:

CPA2019-00001 Wetland Impacts: Amend the Lee Plan to clarify uses
allowed in the Wetlands future land use category on property where impacts
are authorized by a State agency.

CPA2018-10008 Old Corkscrew Commercial: Amend Lee Plan Goal 13 to
add neighborhood Commercial development as an allowed use for
consideration within the Private Recreation Facilities Planned Development
zoning district in the DR/GR. Amend Lee Plan Map 6: Lee County Utilities
Future Water Service Areas, and Map 7: Lee county Utilities Future Sewer
Service Areas by adding approximately 18.4 acres of Property, located about
2 miles east of the Corkscrew Road and Alico Road Intersection, to the Future
Water and Sewer Service Areas.

This transmittal hearing is the first step in a two step public hearing process to amend the
Lee Plan. A second hearing will follow the Department of Economic Opportunity’s review of
the application.

Documentation for the Proposed Comprehensive Plan Amendment is available at
https://www.leegov.com/dcd/planning/cpa or at the Department of Community
Development located at 1500 Monroe Street, Fort Myers, Florida. This meeting is open to
the public. Interested parties may appear at the meeting and be heard with respect to the
proposed plan amendment. A verbatim record of the proceeding will be necessary to
appeal a decision made at this hearing.

It is the intent of the Board of County Commissioners that the provisions of this
Comprehensive Plan Amendment may be modified as a result of consideration that may
arise during Public Hearing(s). Such modifications shall be incorporated into the final
version.

Lee County will not discriminate against individuals with disabilities. To request an
accommodation, contact Joan LaGuardia, (239) 533-2314, Florida Relay Service 711, or
ADArequests@Ileegov.com, at least five business days in advance.


https://www.leegov.com/dcd/planning/cpa

CPA2019-00001

IMPACTED
WETLANDS



Summary Sheet
Impacted Wetlands
CPA2019-00001

Request:
Amend the Lee Plan to clarify uses allowed in the Wetlands future land use category on
property where impacts are authorized by a State agency.

Public Comments:

Three members of the public addressed the LPA concerning this case. One member of the
public believed that the amendments should be further reviewed to identify any potential
conflicts, and two members recognized the issue the amendments will fix and expressed
support for transmittal.

LPA Motion:

A motion was made to find the request consistent with the Lee Plan; encourage staff to further
review the Lee Plan to identify any potential conflicts; and, to recommend that the Board of
County Commissioners transmit CPA2019-00001. The motion passed 7 to 0.

VOTE:
RAYMOND BLACKSMITH AYE
RHONDA BREWER AYE
JAMES INK AYE
DON SCHROTENBOER AYE
KRISTINE SMALE AYE
STAN STOUDER AYE
HENRY ZUBA AYE

Hearing Date:

At the March 20, 2019 Zoning/Comprehensive Plan Hearing, the Board of County
Commissioners deferred CPA2019-00001, Impacted Wetlands — Transmittal to April 17, 2019.
The item was rescheduled to the May 22, 2019 Zoning/Comprehensive Plan Hearing by the
Board of County Commissioners at their April 2, 2019 meeting.

Recommendation:

Staff recommends that the Board of County Commissioners transmit the proposed text
amendments provided in Attachment 1.



STAFF REPORT FOR

CPA2019-00001: Impacted Wetlands

County Initiated Text Amendments to the Lee Plan

BoCC Direction:
e11/17/15

Amended Elements:

e Conservation and
Coastal Management

e Chapter XllI

Attachments:
Text Amendments

Hearing Dates:
LPA: 2/25/2019

BoCC: 3/20/2019
(Deferred)
BoCC: 4/17/2019
(Deferred)
BoCC: 5/22/2019

'Lee County
Southwest Florida

REQUEST
Amend the Lee Plan to clarify uses allowed in the Wetlands future land use
category on property where impacts are authorized by a State agency.

SUMMARY

The purpose of these amendments is to recognize uses allowed in the
Wetlands future land use category when an authorized State agency (South
Florida Water Management District or Florida Department of Environmental
Protection) permits impacts to wetlands on properties with adjacent upland
approved for non-residential development. State agencies have the authority
to permit impacts to wetlands. These areas are recognized by the state as
“impacted wetlands.” State permitting laws are intended to ensure that all
permitted impacts to wetlands are adequately offset through mitigation.

Lee County has the authority to determine the most appropriate use of land,
including impacted wetlands. The Lee Plan acknowledges impacted wetlands
for residential uses, allowing density to be calculated at a standard density of
one dwelling unit per 20 acres; however, there are no provisions regarding
non-residential uses. Lee County has traditionally issued Development Permits
for non-residential uses on impacted wetlands when those uses are permitted
on adjacent uplands. The proposed amendments, as summarized below, will
legitimize this practice:

e Goal 124 will be amended to recognize the non-residential uses allowed on
impacted wetlands.

e Chapter Xlll will be amended to clarify the future land use category
designation of upland property found to be improperly designated as
Wetlands through an administrative interpretation and confirmed by a
wetlands jurisdictional determination.

RECOMMENDATION

Staff recommends that the Board of County Commissioners transmit the
proposed text amendments provided in Attachment 1 based on the analysis
and findings in this staff report.



PART 1
BACKGROUND INFORMATION

On November 17, 2015, the Board of County Commissioners (BoCC) provided direction for staff to
identify amendments to the Lee Plan to align with the BoCC’s strategic planning initiatives,
streamline, eliminate potential liabilities, reduce redundancy/conflict within and between Lee Plan
goals, and relocate regulatory provisions to the Land Development Code. Based on this direction,
staff identified the proposed amendments as being necessary for providing clear, concise, and
meaningful provisions that can be consistently applied and interpreted.

PART 2
STAFF DISCUSSION AND ANALYSIS

All wetlands, as determined by the state, are assigned to the Wetlands future land use category
even if not identified on the Future Land Use Map (FLUM). Wetlands are defined in the Glossary
of the Lee Plan as:

WETLANDS - Areas that are inundated or saturated by surface water or ground water at a
frequency and a-duration sufficient to support, and under normal circumstances do support, a
prevalence of vegetatlon typically adapted for I|fe in saturated soil. Wetland—bewadanes—mu—be

33421

The proposed amendment identified above will not change how Wetlands are defined. The
sentence that is proposed to be deleted identifies a process, which is not appropriate for a
definition. This sentence will remain within Lee Plan Objective 1.5 and is proposed to be added for
administrative interpretations in Chapter XIII.

Wetlands Boundaries

The boundary of the Wetlands future land use category is delineated based on wetlands
jurisdictional determinations issued by an appropriate state agency. In instances where property
is designated Wetlands on the FLUM and is found to be upland through a state determination, an
administrative interpretation may be sought to change the property’s future land use category.
The availability of an administrative interpretation is provided in Chapter Xlll of the Lee Plan:

An applicant of a development permit whose property rights are directly affected by the
Lee Plan have the right to an administrative interpretation of the Plan as to its application to
their property. Administrative interpretations are intended to expedite and reduce disputes
over interpretations of the Lee Plan, resolve map or boundary disputes, avoid unnecessary
litigation, ensure consistency in Plan interpretation, and provide predictability in
interpreting the Plan.

BoCC Transmittal Staff Report May 8, 2019
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Applicants seeking an administrative interpretation must submit an application
demonstrating compliance with the standards below. Procedures for obtaining an
administrative interpretation are provided in Lee County Administrative Code 13-2.

A jurisdictional determination approved by South Florida Water Management District or Florida
Department of Environmental Protection must be submitted prior to issuance of an interpretation
of a Wetlands future land use designation. If it is determined a property is not wetlands, the
Wetlands future land use category is no longer the appropriate designation; the Lee Plan,
however, does not specify which future land use category to re-designate the property. In past
practice, by issuance of an administrative interpretation, the FLUM of the property is changed to
the most appropriate, contiguous upland category. To recognize and codify this on-going practice,
the following amendments to Chapter Xlll, b. are proposed:

1. Subject Matter of Administrative Interpretations

b. Whether a parcel has been properly designhated as-within the Wetlands future land use
category. Wetlands future land use boundaries will be determined by using the
methodology in FAC Chapter 17-340 as ratified and amended in F.S. 373.4211. A
Jurisdictional Determination approved by SFWMD or Florida DEP must be submitted prior
to the issuance of such an interpretation.

2. Standards for Administrative Interpretations

f. _Interpretations that find a property improperly designated in the Wetlands future land use
category, will assign the property to the most appropriate, contiguous upland future land

use category.

Impacted Wetlands

Chapter 373, F.S. gives the Florida Department of Environmental Protection and the water
management districts the responsibility of regulating the state’s wetlands through the
environmental resource permit (ERP) program. Through the ERP program, impacts to wetlands
may be permitted subject to mitigation. Upon issuance of an ERP, a property owner may impact
the wetlands by filling it, ultimately removing its ecological function as a wetland, making it an
“impacted wetland.”

Permitted Uses in Wetlands

Permitted land uses in the Wetlands future land use category are limited to very low density
residential (one dwelling unit per twenty acres) and recreational uses that will not adversely affect
the ecological function of wetlands (Lee Plan Policy 1.5.1).

Dwelling units may be relocated to developable contiguous uplands designated Intensive
Development, General Interchange, Central Urban, Urban Community, Suburban, Outlying
Suburban, Sub-Outlying Suburban, and New Community from preserved freshwater wetlands at
the same underlying density as permitted for those uplands (Lee Plan Policy 124.1.1 and Table
1(a)). Impacted wetlands are calculated at the standard Wetlands density.

BoCC Transmittal Staff Report May 8, 2019
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Impacted wetlands are addressed in the Lee Plan for purposes of calculating residential density,
but not for purposes of non-residential uses. However, when issuing development permits,
impacted wetlands (permitted through the ERP program) have been allowed the same uses as the
adjacent uplands. The proposed amendments recognize this historic practice:

POLICY 124.1.2: The county’s wetlands protection regulations will be consistent with the
following:

wnheu{—the—appmpnate—state—ageney—p%mn—e#a{ﬁheﬂ-zauen— No development in Wetlands

requlated by the State of Florida may be commenced without the appropriate state agency
permit _or authorization. Development Orders and Development Permits authorizing
development within wetlands or lands located within the Wetlands future land use category
may be issued subject to a condition that construction may not commence until issuance of the
required state permits.

7. The density on wetlands that have been impacted, or will be impacted, in accordance with a
state agency permit will be calculated at a density of 1 dwelling unit per 20 acres. Non-
residential uses on wetlands that have been impacted, or will be impacted, in accordance with a
state _agency permit must be consistent with the non-residential uses permitted in the

|mmed|atelv adlacent upland future Iand use cateqorv Weﬂend—denﬂ%y—uw—be—dete#mmed—by

PART 3
CONCLUSIONS

Amending Policies 124.1.2 (2) and (7) of the Lee Plan will provide clear direction on the uses which
are permissible in impacted wetlands. Amending Chapter Xlll to include a statement recognizing
the improperly designated wetlands as the most appropriate, contiguous upland category will
better define the process for Land Use Map Boundary Adjustment applications. Applicants will
still be required to obtain a permit from the State of Florida for any wetlands impacts. The
clarifying language results in consistent application of the Lee Plan and continues to acknowledge
the State as the permitting authority of impacted wetlands.

Staff recommends that the Board of County Commissioners transmit the proposed amendments
as provided in Attachment 1.

BoCC Transmittal Staff Report May 8, 2019
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PART 4
LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: February 25, 2019

A. LOCAL PLANNING AGENCY REVIEW:

Staff provided a brief overview of the proposed text amendments providing for additional uses
within the Wetlands future land use category when impacts are permitted and mitigated
through an appropriate state agency such as the South Florida Water Management District or
the Florida Department of Environmental Protection. Three members of the public addressed
the LPA concerning this case. One member of the public believed that the amendments
should be further reviewed to identify any potential conflicts, and two members recognized
the issue the amendments will fix and expressed support for transmittal.

Members of the LPA asked questions about the process to permit impacts to wetlands. Staff
responded that wetland impacts are permitted through state agencies, but uses are
determined by the county.

B. LOCAL PLANNING AGENCY RECOMMENDATION:
A motion was made to find the request consistent with the Lee Plan; encourage staff to further
review the Lee Plan to identify any potential conflicts; and, to recommend that the Board of
County Commissioners transmit CPA2019-00001. The motion passed 7 to 0.

VOTE:
RAYMOND BLACKSMITH AYE
RHONDA BREWER AYE
JAMES INK AYE
DON SCHROTENBOER AYE
KRISTINE SMALE AYE
STAN STOUDER AYE
HENRY ZUBA AYE

C. STAFF RESPONSE TO LOCAL PLANNING AGENCY MOTION:
Staff reviewed the Lee Plan to identify any potential conflicts, as recommended by the LPA.
Staff notes that a cross reference is already included in Policy 1.5.1 that directs the reader to
Goal 124 for development within Wetlands. Therefore, no additional revisions are required.
Policy 1.5.1 is provided below for reference:

POLICY 1.5.1: Permitted land uses in Wetlands consist of very low density residential uses and
recreational uses that will not adversely affect the ecological functions of wetlands. All development in
Wetlands must be consistent with Goal 124 of this plan. The maximum density is one dwelling unit per
twenty acres (1 du/20 acre) except as otherwise provided in Table 1(a) and Chapter XIII of this plan.
(Ordinance No. 94-30)

BoCC Transmittal Staff Report May 8, 2019
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ATTACHMENT 1: TEXT AMENDMENTS CPA2019-00001

VII. Conservation and Coastal Management

POLICY 124.1.2: The county’s wetlands protection regulations will be consistent with the
following:

development in Wetlands requlated by the State of Flor|da may be commenced

without the appropriate state agency permit or authorization. Development Orders
and Development Permits authorizing development within wetlands or lands located
within the Wetlands future land use category may be issued subject to a condition
that construction may not commence until issuance of the required state permits.

B R o R A R R AR R R R R R AR R R S R R R R R AR R R R R AR R R R AR R R S R R R R R R R R R R R R R R AR R R R e e

7. The density on wetlands that have been impacted, or will be impacted, in accordance
with a state agency permit will be calculated at a density of 1 dwelling unit per 20
acres. Non-residential uses on wetlands that have been impacted, or will be
impacted, in accordance with a state agency permit must be consistent with the non-
reSIdentlal uses perm|tted |n the |mmed|atelv ad|acent upland future land use

(Ordlnance NO 94-30, 00-22, 07- 12 10 20 lO 39)

B R R R R AR R R R R R AR R R S e R R R R R R R R AR R R R R R R S R R R R R R R R R R R R R R AR R R R e

XII. Glossary

WETLANDS - Areas that are inundated or saturated by surface water or ground water at a
frequency and a-duration sufficient to support, and under normal circumstances do support, a
prevalence of vegetat|0n typically adapted for I|fe in saturated soil. Wetland—leeundanes—wll—lee

373-421% (Ordinance No. 94-30, 00- 22)

B R A R AR AR R R R R R AR R R S R R R R R AR R R R R AR R R R AR R R S R R R R R R AR R R R R R R R AR R R R e e e
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XII1. Administration
1. Subject Matter of Administrative Interpretations

Administrative interpretations are limited to:

B o o R AR R R R R R AR R R S e R R R R R R AR R R A R AR R R S R R R R R R R R R S R R R R R R R AR AR R R X R

b. Whether a parcel has been properly designated as-within the Wetlands future
land use category. Wetlands future land use boundaries will be determined by
using the methodology in FAC Chapter 17-340 as ratified and amended in F.S.
373.4211. A Jurisdictional Determination approved by SFWMD or Florida DEP
must be submitted prior to the issuance of such an interpretation.

B R R R A R AR AR R R R R R AR R R R R R R R R R R R AR R R R R R AR R R S R R R R R R R R R R AR R R R R R R e e e

2. Standards for Administrative Interpretations

B R R R A R R AR R R R R R AR R R S R R R R R AR R R R R AR R R A R AR R R S R R R R R R R R R R R R R R R R AR R R e e e

f. Interpretations that find a property improperly designated in the Wetlands future

land use cateqory, will assign the property to the most appropriate, contiquous
upland future land use category.

Attachment 1

May 8, 2019
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