








LEE COUNTY ORDINANCE NO. 18-14 
Overriding Public Necessity 

(CPA2014-00008) 

AN ORDINANCE AMENDING THE LEE COUNTY COMPREHENSIVE 
PLAN, COMMONLY KNOWN AS THE "LEE PLAN," ADOPTED BY 
ORDINANCE NO. 89-02, AS AMENDED, SO AS TO ADOPT AN 
AMENDMENT PERTAINING TO REMOVING THE TERM 
"OVERRIDING PUBLIC NECESSITY" FROM THE LEE PLAN 
(CPA2014-00008) APPROVED DURING A PUBLIC HEARING; 
PROVIDING FOR PURPOSE, INTENT, AND SHORT TITLE; 
AMENDMENTS TO ADOPTED TEXT; LEGAL EFFECT OF "THE LEE 
PLAN"; PERTAINING TO MODIFICATIONS THAT MAY ARISE FROM 
CONSIDERATION AT PUBLIC HEARING; GEOGRAPHICAL 
APPLICABILITY; SEVERABILITY, CODIFICATION, SCRIVENER'S 
ERRORS, AND AN EFFECTIVE DATE. 

WHEREAS, the Lee County Comprehensive Plan ("Lee Plan") Policy 2.4.1. and 
Chapter XIII, provides for adoption of amendments to the Plan in compliance with State 
statutes and in accordance with administrative procedures adopted by the Board of 
County Commissioners ("Board"); and, 

WHEREAS, the Board, in accordance with Section 163.3181, Florida Statutes, 
and Lee County Administrative Code AC-13-6 provide an opportunity for the public to 
participate in the plan amendment public hearing process; and, 

WHEREAS, the Lee County Local Planning Agency ("LPA") held public hearings 
on the proposed amendment in accordance with Florida Statutes and the Lee County 
Administrative Code on February 27, 2017 and November 27, 2017; and, 

WHEREAS, the Board held public hearings for the transmittal of the proposed 
amendment on March 22, 2017 and January 17, 2018. At the hearings, the Board 
approved a motion to send, and did later send, proposed amendments pertaining to 
Overriding Public Necessity (CPA2014-00008) to the reviewing agencies set forth in 
Section 163.3184(1)(c), F.S. for review and comment; and, 

WHEREAS, at the March 22, 2017 and January 17, 2018 meetings, the Board 
announced its intention to hold a public hearing after the receipt of the reviewing 
agencies' written comments; and, 

WHEREAS, on April 4, 2018, the Board held a public hearing and adopted the 
proposed amendment to the Lee Plan set forth herein. 

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY 
COMMISSIONERS OF LEE COUNTY, FLORIDA, THAT: 
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SECTION ONE: PURPOSE, INTENT AND SHORT TITLE 

The Board of County Commissioners of Lee County, Florida, in compliance with 
Chapter 163, Part II, Florida Statutes, and with Lee County Administrative Code AC-13-6 , 
conducted public hearings to review proposed amendments to the Lee Plan. The 
purpose of this ordinance is to adopt text amendments to the Lee Plan discussed at those 
meetings and approved by a majority of the Board of County Commissioners. The short 
title and proper reference for the Lee County Comprehensive Land Use Plan, as hereby 
amended , will continue to be the "Lee Plan." This amending ordinance may be 
referred to as the "Overriding Public Necessity Ordinance (CPA2014-00008)." 

SECTION TWO: ADOPTION OF COMPREHENSIVE PLAN AMENDMENT 

The Lee County Board of County Commissioners amends the existing Lee Plan, 
adopted by Ordinance Number 89-02, as amended, by adopting amendments to the Lee 
Plan Objectives 17.1 and 20.1 and Policies 21 .1.5 and 26.2.2 with regards to removing 
the overriding public necessity requirement in the Buckingham, Caloosahatchee Shores, 
Alva, and Bayshore community plans and to Policy 1.4.3 in reference to the Rural 
Community Preserve future land use category, known as Overriding Public Necessity 
(CPA2014-00008). 

The corresponding Staff Reports and Analysis , along with all attachments and 
application submittals for this amendment are adopted as "Support Documentation" for 
the Lee Plan. Proposed amendments adopted by this Ordinance are attached as Exhibit 
A. 

SECTION THREE: LEGAL EFFECT OF THE "LEE PLAN" 

No public or private development will be permitted except in conformity with the 
Lee Plan. All land development regulations and land development orders must be 
consistent with the Lee Plan as amended. 

SECTION FOUR: MODIFICATION 

It is the intent of the Board of County Commissioners that the provisions of this 
Ordinance may be modified as a result of consideration that may arise during Public 
Hearing(s). Such modifications shall be incorporated into the final version. 

SECTION FIVE: GEOGRAPHIC APPLICABILITY 

The Lee Plan is applicable throughout the unincorporated area of Lee County, 
Florida, except in those unincorporated areas included in joint or interlocal agreements 
with other local governments that specifically provide otherwise. 

Page 2 of 5 



SECTION SIX: SEVERABILITY 

The provisions of this ordinance are severable and it is the intention of the Board of 
County Commissioners of Lee County, Florida, to confer the whole or any part of the 
powers herein provided. If any of the provisions of this ordinance are held 
unconstitutional by a court of competent jurisdiction, the decision of that court will not 
affect or impair the remaining provisions of this ordinance. It is hereby declared to be the 
legislative intent of the Board that this ordinance would have been adopted had the 
unconstitutional provisions not been included therein. 

SECTION SEVEN: INCLUSION IN CODE. CODIFICATION. SCRIVENERS' ERROR 

It is the intention of the Board of County Commissioners that the provisions of this 
ordinance will become and be made a part of the Lee County Code. Sections of this 
ordinance may be renumbered or relettered and the word "ordinance" may be changed to 
"section," "article," or other appropriate word or phrase in order to accomplish this 
intention; and regardless of whether inclusion in the code is accomplished, sections of 
this ordinance may be renumbered or relettered. The correction of typographical errors 
that do not affect the intent, may be authorized by the County Manager, or his designee, 
without need of public hearing, by filing a corrected or recodified copy with the Clerk of the 
Circuit Court. 

SECTION EIGHT: EFFECTIVE DATE 

The plan amendments adopted herein are not effective until 31 days after the 
State Land Planning Agency notifies the County that the plan amendment package is 
complete. If timely challenged, an amendment does not become effective until the State 
Land Planning Agency or the Administrative Commission enters a final order determining 
the adopted amendment to be in compliance. No development orders, development 
permits, or land uses dependent on this amendment may be issued or commence before 
the amendment has become effective. If a final order of noncompliance is issued by the 
Administration Commission, this amendment may nevertheless be made effective by 
adoption of a resolution affirming its effective status. 
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THE FOREGOING ORDINANCE was offered by Commissioner Manning, who 
moved its adoption. The motion was seconded by Commissioner Kiker. The vote was 
as follows: 

John Manning Aye 
Cecil Pendergrass Aye 
Larry Kiker Aye 
Brian Hamman Aye 
Frank Mann Aye 

DONE AND ADOPTED this 4th day of April, 2018. 

ATIEST: 
LINDA DOGGED, CLERK 

BY: f,~~.l(.r 
Deputy Clerk 
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LEE COUNTY BOARD OF 
COUNTY COMMISSIONER 

DATE: 4/4/2018 

Exhibit A: Adopted revisions to Lee Plan Goals 1, 17, 20, 21 and 26 
(Adopted by BOCC April4, 2018) 
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EXHIBIT A 

Note: Text depicted with underscore represents additions to the Lee Plan. 
Strike-through text represents deletions from the Lee Plan. 
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EXHffiiTA CPA2014-08 

POLICY 1.4.3: The Rural Community Preserves future land use category requires special design 
approaches to maintain existing rural character, for example: conservation easements, flexible road 
design standards (including relocation of future arterials not serving the rural community), special fencing 
and commercial sign standards, and retention of historic rural uses. These areas are not programmed to 
receive urban-type capital improvements. Lands within this category are not intended to be converted to 
future urban or suburban areas; rather, they are to remain permanently rural in character and use. These 
areas are restricted to low density residential uses (with minimum lot size requirements), agricultural uses, 
and minimal non-residential uses that are needed to serve the rural community. Property in this category 
may not be rezoned to any RV district. Maximum density is one dwelling unit per acre (1 du/acre). 
(Ordinance No. 91-19, 94-30, 17-13) 

************************************************************************************* 

OBJECTIVE 17.1: LAND USE. The primary land use designation for the Buckingham Community is 
"R~ral Community Presen'e." Other land use designations exist 'Nithin the Buckingham Community, 
such as Rural, Sub Outlying Suburban, Consen'ation Lands, and Wetlands. Public Facilities haYe also 
been designated as appropriate. 1-J:o land in the Buckingham Community will be changed to a land 1:1se 
category more intense than R1:1ral Comm1:1nity Presen'e (including Public Facilities) unless a finding of 
oyerriding public necessity is determined b)' three members ofthe Board of County Commissioners. band 
1:1se decisions will be guided by preserving the Land uses in the Buckingham Community will be 
developed in a manner that is consistent with the rural and agricultural land use pattern. 

************************************************************************************* 

OBJECTIVE 20.1: LAND USE. The county will continue to enforce land development regulations that 
ensure separation of urban and rural land uses through the implementation of open space, buffers, and 
setback requirements that protect high quality environmental areas, such as creeks, oak hammocks, 
floodplains and wetlands from potential impacts of development. Planned developments, through 
appropriate conditions of approval, will be required to locate low residential densities along the 
perimeters of the development. Amendments to the future land use map that increase density or intensity 
must demonstrate compatibility through a concurrent planned development rezoning. The existing land 
use designations of the Lee Plan (as of September 30, 2001) are appropriate to achieving the goal of the 
Bayshore Plan. No land 1:1se map amendments to a more intensive category will be permitted after March 
11, 2003, unless a finding of overriding public necessity is made by three members of the Board of 
County Commissioners. 

************************************************************************************* 

POLICY 21.1.5: One important aspect of the Protect Caloosahatchee Shores~ Community Plan goal is to 
retain its' rural character from the encroachment of inconsistent and incompatible urban development and 
rural land uses 'Nhere it currently~ exist as of May 15, 2009. by requiring that amendments to the 
future land use map that increase density or intensity be accompanied with a concurrent planned 
development rezoning that demonstrates compatibly with the rural character.. Therefore no land use map 
amendments to the remaining rural lands category will be permitted after M~' 15, 2009, unless a finding 
of overriding public necessity is made by three members ofthe Board of County Commissioners. 

************************************************************************************* 

Exhibit A for 
CPA2014-08 

October 17, 2017 
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POLICY 26.2.2: Future bland use map amendments that would increase the allowable total density of 
Alva are discouraged and must demonstrate consistency with the objectives and policies of this goal 
through concurrent planned development rezoning. Future bland use map amendments that would 
decrease the allowable total density of the area Alva and that are otherwise consistent with the objectives 
and policies of this goal are encouraged~ ifl AIYa. No laHd use amendments to a more intensiYe category 
·.yill be permitted unless a fiflding of oYerriding public necessity is made by a supermajority of the 
members ofthe Board of County Commissioners. 

Exhibit A for 
CPA2014-08 

October 17, 2017 
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FLORIDA COUNTY ORDINANCE DATA RETRIEVAL SYSTEM 
CODRS CODING FORM 

COUNTY: Lee COUNTY ORDINANCE #: 18-14 

(e.g. ,93-001) 
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DESCRIPTOR: Planning 
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REPEAL #1: ; REPEAL #3: 

REPEAL #2: ; REPEAL #4: 
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MEMORANDUM 
FROM THE 

OFFICE OF COUNTY ATTORNEY 

VIA HAND DELIVERY 

To: Kim Rasner 

Administrative Specialist 

DATE: April 4, 2018 

F~~ 
Michael D. Jacob 
Deputy County Attorn 

RE: Lee County Ordinance Amending the Lee County Comprehensive Plan 
Ord #18-14- Overriding Public Necessity (CPA2014-00008) 
Adoption Hearing -April 4, 2018 

On April4, 2018, the Board of County Commissioners adopted an ord inance amending the 
Lee County Comprehensive Plan. The ordinance is identified below and has been attached to 
this memorandum for execution. After the Chair signs the ordinance, please forward to the 
Minutes Department for attestation and further processing. 

By copy of this memorandum to Eileen Gabrick, I request that a clerk attest to the Chair's 
signature on the attached ordinance and return the fully executed original with all exhibits to my 
attention. 

Insofar as State Statute mandates that the ordinance reach Tallahassee within ten (10) 
days of the adoption, please expedite the above request so that the ordinance arrives in 
Tallahassee no later than April 13, 2018. 

Joyce, attached please find the Data Retrieval Form. Kindly include the amendments in 
the Lee County Ordinance History. 

Thank you for your assistance. 

MDJ:Iac 
Attachment: 

Ord #18-14- Overriding Public Necessity (CPA2014-00008) 

cc via email only: Joyce Conatser, Senior Fiscal Officer 
Eileen Gabrick, Manager, Minutes Department 
Mikki Rozdolski , Section Manager, Planning 
Brandon Dunn, Principal Planner, Planning 
Karen Hutcherson, Manager, DCD Admin & Support 
Janet Miller, Administrative AssistanUDCD 
Debbie Carpenter, Administrative AssistanUDCD 
Tina Boone, Senior Legal Administrative Specialist (for ordinance history) 



 

 

 

   

RICK SCOTT 
Governor 

 

    KEN DETZNER 
   Secretary of State 

 

 R. A. Gray Building    500 South Bronough Street     Tallahassee, Florida  32399-0250 
Telephone:  (850) 245-6270 

www.dos.state.fl.us 

 

 

 

 

 

April 4, 2018 

 

 

 

 

Honorable Linda Doggett 

Clerk of the Circuit Courts 

Lee County 

Post Office Box 2469 

Fort Myers, Florida  33902-2469 

 

Attention: Mr. Chris Du 

 

Dear Ms. Doggett: 

 

Pursuant to the provisions of Section 125.66, Florida Statutes, this will acknowledge receipt of your 

electronic copy of Ordinance No. 18-14, which was filed in this office on April 4, 2018. 

 

Sincerely, 

 

 

 

Ernest L. Reddick 

Program Administrator 

 

ELR/lb 

 

 

cdu
Received





























EXHIBIT 1 

Lee Plan Goals 17,20,21,26 and Policy 1.4.3 with Proposed Amendments 
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EXHIBIT 1 CPA2014-08 

 

POLICY 1.4.3:  The Rural Community Preserves future land use category requires special design 

approaches to maintain existing rural character, for example:  conservation easements, flexible road 

design standards (including relocation of future arterials not serving the rural community), special fencing 

and commercial sign standards, and retention of historic rural uses.  These areas are not programmed to 

receive urban-type capital improvements.  Lands within this category are not intended to be converted to 

future urban or suburban areas; rather, they are to remain permanently rural in character and use.  These 

areas are restricted to low density residential uses (with minimum lot size requirements), agricultural uses, 

and minimal non-residential uses that are needed to serve the rural community.  Property in this category 

may not be rezoned to any RV district.  Maximum density is one dwelling unit per acre (1 du/acre). 

(Ordinance No. 91-19, 94-30, 17-13) 

 

************************************************************************************* 

 

OBJECTIVE 17.1: LAND USE. The primary land use designation for the Buckingham Community is 

“Rural Community Preserve.” Other land use designations exist within the Buckingham Community, 

such as Rural, Sub-Outlying Suburban, Conservation Lands, and Wetlands. Public Facilities have also 

been designated as appropriate. No land in the Buckingham Community will be changed to a land use 

category more intense than Rural Community Preserve (including Public Facilities) unless a finding of 

overriding public necessity is determined by three members of the Board of County Commissioners. Land 

use decisions will be guided by preserving the Land uses in the Buckingham Community will be 

developed in a manner that is consistent with the rural and agricultural land use pattern. 

 

************************************************************************************* 

 

OBJECTIVE 20.1: LAND USE. The county will continue to enforce land development regulations that 

ensure separation of urban and rural land uses through the implementation of open space, buffers, and 

setback requirements that protect high quality environmental areas, such as creeks, oak hammocks, 

floodplains and wetlands from potential impacts of development.  Planned developments, through 

appropriate conditions of approval, will be required to locate low residential densities along the 

perimeters of the development. Amendments to the future land use map that increase density or intensity 

must demonstrate compatibility through a concurrent planned development rezoning. The existing land 

use designations of the Lee Plan (as of September 30, 2001) are appropriate to achieving the goal of the 

Bayshore Plan. No land use map amendments to a more intensive category will be permitted after March 

11, 2003, unless a finding of overriding public necessity is made by three members of the Board of 

County Commissioners.  

 

************************************************************************************* 

 

POLICY 21.1.5: One important aspect of the Protect Caloosahatchee Shores’ Community Plan goal is to 

retain its’ rural character from the encroachment of inconsistent and incompatible urban development and 

rural land uses where it currently they exist as of May 15, 2009. by requiring that amendments to the 

future land use map that increase density or intensity be accompanied with a concurrent planned 

development rezoning that demonstrates compatibly with the rural character.. Therefore no land use map 

amendments to the remaining rural lands category will be permitted after May 15, 2009, unless a finding 

of overriding public necessity is made by three members of the Board of County Commissioners. 

 

************************************************************************************* 
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POLICY 26.2.2: Future Lland use map amendments that would increase the allowable total density of 

Alva are discouraged and must demonstrate consistency with the objectives and policies of this goal 

through concurrent planned development rezoning. Future Lland use map amendments that would 

decrease the allowable total density of the area Alva and that are otherwise consistent with the objectives 

and policies of this goal are encouraged. in Alva. No land use amendments to a more intensive category 

will be permitted unless a finding of overriding public necessity is made by a supermajority of the 

members of the Board of County Commissioners. 

 



EXHIBIT 2 

Communities' Letter dated March 24,2015 



3/24/15 

Mr, Paul 0' Connor 

Director Community Development 

Lee County Florida 

Re: "Overriding Public Necessityn dehition 

Dear Mr. 0' Connor, 

The East Lee County Council and its member Community Panels submit the 

following definition for "Overriding Public Necessity" to be included in the Lee Plan glossary 

and ow Community Plans. 

Overriding Public Necessity 
An essential need of the residents of the individual Planning Community as a whole, where 

the interests of the individual Planning Community are regarded as superior to the interests of 
individuals and businesses, and when there is a conflict between them, the latter must give way. 
Increases in density to support services and/or idmhchm (e-g. schools, hospitals, fie and 
rescue senice, water and sewer, etc.) do not qualify as atl "overriding public necessity". The 
requirement of overriding public necessity applies to the actual land use amendment being 
requested, not the need for amenities being offered, and will be considered only for the actual 
footprint of the intended use, 

Thank you, 

Ruby Daniels: &dent Alva, Inc. 

T.J. Cannamekc Presi&nt Buckhghtm Community Association, Inc, 

CL gd&p 
Ed Kimbd: sident oo tchee Shores Planning Commietee and the ELCC 

AZaAd& 
Steven Bmdb-in: President Concerned Citizens of Bayshore Community 



EXHIBIT 3 

County Attorney Memorandum dated January 12,2017 



DATE: Januarv 12,2017 

To: Dave Loveland FROM: 

Director of Community 
Development 

Managing Assistant County 

RE: CPA2014-00008 
Overriding Public Necessity 

On October 7, 2014, the County Attorney's office requested the Board authorize 
County Staff to amend the Lee Plan to address procedural issues and provide 
clarification of the overriding public necessity requirement found within several policies. 
These issues arose during the River Hall proceedings. At that time, the County 
Attorney's office recommended the Board amend the Lee Plan to provide a definition of 
"overriding public necessity" and associated text amendments to clarify the application 
of the overriding public necessity requirement within the Lee Plan. Specifically, the Blue 
Sheet provided for amendments to the Glossary, Objective 17.1 (Buckingham 
Community), Objective 20.1 (Bayshore Community), Policy 21 . I  .5 (Caloosahatchee 
Shores Community), and Policy 26.2.2 (Alva Community). Following Board 
authorization, the above referenced Lee Plan case was created. 

Rezoning applications, certain residents challenged the Board's decision under 
Chapters 120 and 163, Fla. Stat. The residents incorrectly argued, among other things, 
that the Board was required to make a finding of overriding public necessity ("OPN") 
and that the Board's decision in the River Hall case was inconsistent with the Comp 
Plan for failing to find an OPN. 

Subsequent to the October 7, 2014 BoCC hearing and throughout the 
proceedings initiated by the River Hall opponents, legal concerns were brought to light 
concerning the OPN provisions that extend beyond just defining the term. Existing OPN 
provisions create potential legal challenges to its application based on substantive and 
due process claims that are not isolated to just the River Hall case. In fact, the same 
legal challenges could also be raised if the OPN requirement is applied under Objective 
17.1, Objective 20.1, or Policy 26.2.2. 

The primary legal concern is the lack of clear standards or criteria for applying 
OPN. A County regulation may be found facially invalid under the void-for-vagueness 



Dave Loveland 
January 12,2017 
Page 2 

RE: CPA2014-00008 (Overriding Public Necessity) 

doctrine if "the language of the statute [or ordinance] [does nofl provide a definite 
warning of what conduct is required or prohibited, measured by common understanding 
and practice." Kuvin v. Citv of Coral Gables, 62 So. 3d 625, 639-40 (Fla. 3d DCA 201 0) 
(citing Jones v. Williams Pawn & Gun, Inc., 800 So.2d 267, 270 (Fla. 4th DCA 2001). 
The vagueness doctrine is designed to "assure compliance with the due process clause 
of  the United States Constitution." See Se. Fisheries Ass'n, Inc. v. Dep't of Nat. Res., 
453 So. 2d 1351, 1353 (Fla. 1984). Unconstitutionally vague regulations may lead to 
arbitrary and discriminatory enforcement. Id. An ordinance that is found constitutionally 
vague is void and unenforceable. 

Currently, the OPN requirements in Objective 17.1, Objective 20.1, Policy 21.1.5, 
and Policy 26.2.2 do not provide adequate notice of the criteria a property owner must 
satisfy to permit approval of a future land use map amendment. The Board's future 
application and interpretation of the OPN requirement will be left solely to the discretion 
of each Board based on the facts present in each case. Such a circumstance "invites 
arbitrary and selective enforcemenf" that may serve as a deprivation of the rights 
protected by the due process clause of the Florida and United States Constitutions. 
See Kuvin at 639. 

The failure of a property owner to accurately guess the criteria that must be met 
to satisfy the OPN requirement will lead to the inability of the property owner to acquire 
the same development rights that similarly situated property owners within the County 
may acquire. The Board's decision to deny an application in such a case could create 
legal challenges stemming from the County's failure to provide criteria for its application 
as well as challenges due to arbitrary and capricious enforcement.' If unsuccessful, the 
OPN requirements may be rendered void and unenforceable. Still further, the Board's 
decision to approve an application after making a finding of 
challenged under Chapters 120 and 163, Fla. Stat., by opponents and gadfly litigants 
based on their own definitions and subjective criteria for applying the OPN requirement. 
As proof of that potential, I draw your attention to the Transcripts of the October 25, 
2016 Administration Commission hearing. Attorney General Bondi asked opposing 
counsel: 

Q: "So if we find that the correct standard is that the County must determine if 
there is an overriding public necessity, you will be disputing that back at the 
County level?" 

In legal challenges based on unconstitutionally vague provisions, the Courts hold that when there is 
doubt about the vagueness of a statute "the doubt should be resolved 'in favor of the citizen and against 
the state."' See Brown v. State, 629 So. 2d 841, 843 (Fla. 1994) (citing State v. Wershow, 343 So.2d 
605, 607-608 (Fla.1977)). Even if it is argued that the OPN requirements are not vague, if there is 
potential doubt as to vagueness, the case would be ruled in favor of the property owner and invalidate the 
provision. 
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RE: CPA2014-00008 (Overriding Public Necessity) 

A: "Yes. In fact, we had made presentations, taken common dictionary definitions 
of "overriding," "public," and "necessity" and stating that it did not meet those.. . ." 

(Transcripts, Administration Commission Hearing, p 148, 16-24). In short, any decision 
the Board makes regarding the application of the existing OPN provisions may lead to 
costly and lengthy legal challenges stemming from unknown criteria. 

In addition to the potential vagueness claim, there are procedural due process 
concerns with the OPN requirements. As written, if the OPN provisions apply, the Lee 
Plan requires the applicant to demonstrate the existence of an OPN. The very 
character of the hearing inherently required to demonstrate that the project meets the 
OPN requirement creates the potential due process issue. 

In Bd. of County Com'rs of Brevard County v. Snyder, 627 So. 2d 469 (Fla. 
1993), the Florida Supreme Court distinguished the types of proceedings that are 
deemed legislative or quasi judicial. The Snyder Court stated "it is the character of the 
hearing that determines whether or not board action is legislative or quasi-judicial." Bd. 
of Countv Com'rs of Brevard Countv v. Snvder, 627 So. 2d 469, 474 (Fla. 1993)(citing 
Coral Reef Nurseries, Inc. v. Babcock Co., 410 So.2d 648 (Fla. 3d DCA1982)). If the 
action "results in the formulation of a general rule of policy" it is legislative. If the action 
concerns the "application of a general rule of policy" then it is judicial. 1. at 474. Stated 
another way, "a judicial or quasi-judicial act determines the rules of law applicable, and 
the rights affected by them, in relation to past transactions." Id. The Court further went 
on to state that certain rezoning actions that "have an impact on a limited number of 
persons or property owners, on identifiable parties and interests, where the decision is 
contingent on a fact or facts arrived at from distinct alternatives presented at a hearing, 
and where the decision can be functionally viewed as poll 
policy setting, are in the nature of.. . quasi-judicial action.. . .I1 Id. 

It is well settled that normal Comprehensive Plan amendments are legislative in 
nature and therefore subject to different legal standards and procedural requirements. 
However, simply labeling a decision as legislative because it is part of a Comprehensive 
Plan amendment is not sufficient to avoid the potential legal issues. As the Snyder 
Court indicated, it is the character of the proceeding and not just the label we place on it 
that determines whether the case is legislative or quasi judicial. 

As we saw in River Hall, the OPN provisions create a bifurcated process wherein 
the Board must first conduct a hearing to determine whether a project meets the 
currently undisclosed OPN criteria. The Board's OPN decision is contingent upon the 
application of a general rule (i.e. OPN-although those criteria are not yet prescribed) to 
the facts presented to the Board during a hearing. Furthermore, the determination 
regarding compliance with OPN has "an impact on a limited number of persons or 
property owners, on identifiable parties and interestsJ1 and will only apply to a particular 
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property and set of facts. The Board's determination of whether an applicant has 
demonstrated compliance with the OPN requirement "can be functionally viewed as 
policy application" and not policy creation. Consequently, the unintended consequence 
of creating these OPN policies and objectives was the apparent creation of a quasi 
judicial determination within a historically legislative realm. This result triggers a 
number of due process concerns. 

There are no procedures set out in the Lee Plan for providing evidence and 
demonstrating compliance with OPN. There are no requirements for the quality of the 
evidence that must be demonstrated, i.e., whether competent substantial evidence is 
required. Testimony is not under oath. Expert witnesses are not qualified or accepted 
to present opinions during their testimony. The applicant is not afforded an opportunity 
to cross examine witnesses. In fact, currently, there are no procedures that would even 
require disclosure of the facts supporting the Board's decision regarding OPN. 

In a quasi judicial proceeding, to survive challenge, the Board's decision must be 
supported by competent substantial evidence; the Board must observe the essential 
requirements of the law; and, the Board must afford the applicant with due process. 
Florida law is clear on the due process that must be afforded an applicant in a quasi 
judicial hearing. The applicant "must be able to present evidence, cross-examine 
witnesses, and be informed of all the facts upon which the commission acts." See 
Carillon Cmtv. Residential v. Seminole County, 45 So. 3d 7, 10 (Fla. 5th DCA 
2010)(citing Kupke v. Orange County, 838 So.2d 598, 599 (Fla. 5th DCA 2003) (citing 
Lee County v. Sunbelt Equities, 11, Ltd. Partnership, 619 So.2d 996 (Fla. 2d DCA 
1993))). Application of the OPN provision under the existing Lee Plan will not afford the 
applicant these essential due process requirements. 

Finally, as a practical matter, creating a single definition within the Glossary or 
set of criteria that are to be applied to four distinct areas has its problems. For example, 
what qualifies as an overriding public necessity in Alva may not be an overriding public 
necessity in Bayshore. Consequently, the criteria for approval of a Plan amendment in 
Alva could differ from the criteria in Bayshore, even though the term is defined the 
same. In a practical sense, trying to define OPN and develop criteria that apply 
throughout the four communities is problematic if not impossible. 

Based on the foregoing, our Office does not recommend moving forward with 
transmittal or adoption of the previously recommended draft language concerning OPN. 
More importantly, we are recommending to Staff and the Board that CPA2014-00008 be 
revised to strike the OPN requirements from Objective 17.1 (Buckingham Community), 
Objective 20.1 (Bayshore Community), Policy 21 .I .5 (Caloosahatchee Shores 



Dave Loveland 
January 12,2017 
Page 5 
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Community), and Policy 26.2.2 (Alva community).* Striking the OPN requirement from 
the Lee Plan will in no way preclude the Board from reviewing the compatibility and 
consistency of future cases in these four communities. Existing Lee Plan policies are in 
place and are adequate to provide the protections that these policies and objectives 
were apparently designed to address without providing an unnecessary lightning rod for 
litigation and unduly creating legal liability for the County. If you would like further 
information or would like to discuss this matter further, please do not hesitate to let me 
know. 

Email Onlv: 
Roger Desjarlais, County Manager 
Doug Meurer, Assistant County Manager 
Dave Loveland, Director of Community Development 
Mikki Rozdolski, Planning Manager 
Richard Wesch, County Attorney 

2 Policy 41.2.2 also includes a similar term, "overriding public interest." This policy should also be 
reviewed for similar revision. 
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