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Summary Sheet
Chapter XIli
CPA2017-08

Request:

Amend the Procedures and Administration Element of the Lee Plan to remain compliant and
consistent with state statutes; remove redundancies within the Lee Plan and with state statutes;
and relocate procedural provisions to an administrative code. The proposed Administration
Element addresses the effect and legal status of the plan, administrative and legislative
interpretations of the plan and amendments to the plan. In addition, minor amendments will be
made in the future land use element and the glossary to remove or update cross references.

LPA Motion:
The LPA recommends the Board of County Commissioners transmit CPA2017-08. The motion
was passed 5 to 0.

Transmittal Hearing:
A motion was made to transmit CPA2017-00003 as recommended by staff and the LPA. The
motion was passed 4 to 0.

Public Comments:
There have been no public comments.

State Reviewing Agency Objections, Recommendations, and Comments:
Lee County received responses from the following review agencies addressing the transmitted
amendment:

e Florida Department of Economic Opportunity,

e Florida Department of Environmental Protection,

e Florida Department of Transportation,

e Florida Fish and Wildlife Conservation Commission,

e Florida Department of Agriculture and Consumer Services, and
e Southwest Florida Regional Planning Council.

There were no objections or comments concerning the proposed amendments.

Staff Recommendation:
Staff recommends that the Board of County Commissioners adopt the amendments to the Lee
Plan as transmitted to the State Reviewing Agencies and as provided in Attachment 1.



LEE COUNTY ORDINANCE NO.
Chapter 13
(CPA2017-00008)

AN ORDINANCE AMENDING THE LEE COUNTY COMPREHENSIVE
PLAN, COMMONLY KNOWN AS THE “LEE PLAN,” ADOPTED BY
ORDINANCE NO. 89-02, AS AMENDED, SO AS TO ADOPT
AMENDMENT PERTAINING TO THE CHAPTER 13 (CPA2017-00008)
APPROVED DURING A PUBLIC HEARING; PROVIDING FOR
PURPOSE, INTENT, AND SHORT TITLE; AMENDMENTS TO ADOPTED
TEXT; LEGAL EFFECT OF “THE LEE PLAN”; PERTAINING TO
MODIFICATIONS THAT MAY ARISE FROM CONSIDERATION AT
PUBLIC HEARING; GEOGRAPHICAL APPLICABILITY;
SEVERABILITY, CODIFICATION, SCRIVENER’S ERRORS, AND AN
EFFECTIVE DATE.

WHEREAS, the Lee County Comprehensive Plan (“Lee Plan”) Policy 2.4.1. and
Chapter XIlllI, provides for adoption of amendments to the Plan in compliance with State
statutes and in accordance with administrative procedures adopted by the Board of
County Commissioners (“Board”); and,

WHEREAS, the Board, in accordance with Section 163.3181, Florida Statutes,
and Lee County Administrative Code AC-13-6 provide an opportunity for the public to
participate in the plan amendment public hearing process; and,

WHEREAS, the Lee County Local Planning Agency (“LPA”) held a public hearing
on the proposed amendment in accordance with Florida Statutes and the Lee County
Administrative Code on October 23, 2017; and,

WHEREAS, the Board held a public hearing for the transmittal of the proposed
amendment on November 22, 2017. At that hearing, the Board approved a motion to
send, and did later send, proposed amendment pertaining to Chapter 13
(CPA2017-00008) to the reviewing agencies set forth in Section 163.3184(1)(c), F.S. for
review and comment; and,

WHEREAS, at the November 22, 2017 meeting, the Board announced its intention
to hold a public hearing after the receipt of the reviewing agencies’ written comments;
and,

WHEREAS, on February 7, 2018, the Board held a public hearing and adopted the
proposed amendment to the Lee Plan set forth herein.

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF LEE COUNTY, FLORIDA, THAT:
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SECTION ONE: PURPOSE, INTENT AND SHORT TITLE

The Board of County Commissioners of Lee County, Florida, in compliance with
Chapter 163, Part Il, Florida Statutes, and with Lee County Administrative Code AC-13-6,
conducted public hearings to review proposed amendments to the Lee Plan. The
purpose of this ordinance is to adopt text amendments to the Lee Plan discussed at those
meetings and approved by a majority of the Board of County Commissioners. The short
titte and proper reference for the Lee County Comprehensive Land Use Plan, as hereby
amended, will continue to be the “Lee Plan.” This amending ordinance may be
referred to as the “Chapter 13 Ordinance (CPA2017-00008).”

SECTION TWO: ADOPTION OF COMPREHENSIVE PLAN AMENDMENT

The Lee County Board of County Commissioners amends the existing Lee Plan,
adopted by Ordinance Number 89-02, as amended, by adopting an amendment, which
amends the Procedures and Administration Element of the Lee Plan known as Chapter
13 (CPA2017-00008).

The corresponding Staff Reports and Analysis, along with all attachments and
application submittals for this amendment are adopted as “Support Documentation” for
the Lee Plan. Proposed amendments adopted by this Ordinance are attached as Exhibit
A.

SECTION THREE: LEGAL EFFECT OF THE “LEE PLAN”

No public or private development will be permitted except in conformity with the
Lee Plan. All land development regulations and land development orders must be
consistent with the Lee Plan as amended.

SECTION FOUR: MODIFICATION

It is the intent of the Board of County Commissioners that the provisions of this
Ordinance may be modified as a result of consideration that may arise during Public
Hearing(s). Such modifications shall be incorporated into the final version.

SECTION FIVE: GEOGRAPHIC APPLICABILITY

The Lee Plan is applicable throughout the unincorporated area of Lee County,
Florida, except in those unincorporated areas included in joint or interlocal agreements
with other local governments that specifically provide otherwise.

SECTION SIX: SEVERABILITY

The provisions of this ordinance are severable and it is the intention of the Board of
County Commissioners of Lee County, Florida, to confer the whole or any part of the
powers herein provided. If any of the provisions of this ordinance are held
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unconstitutional by a court of competent jurisdiction, the decision of that court will not
affect or impair the remaining provisions of this ordinance. It is hereby declared to be the
legislative intent of the Board that this ordinance would have been adopted had the
unconstitutional provisions not been included therein.

SECTION SEVEN: INCLUSION IN CODE, CODIFICATION, SCRIVENERS’ ERROR

It is the intention of the Board of County Commissioners that the provisions of this
ordinance will become and be made a part of the Lee County Code. Sections of this
ordinance may be renumbered or relettered and the word “ordinance” may be changed to
“section,” “article,” or other appropriate word or phrase in order to accomplish this
intention; and regardless of whether inclusion in the code is accomplished, sections of
this ordinance may be renumbered or relettered. The correction of typographical errors
that do not affect the intent, may be authorized by the County Manager, or his designee,
without need of public hearing, by filing a corrected or recodified copy with the Clerk of the
Circuit Court.

SECTION EIGHT: EFFECTIVE DATE

The plan amendments adopted herein are not effective until 31 days after the
State Land Planning Agency notifies the County that the plan amendment package is
complete. If timely challenged, an amendment does not become effective until the State
Land Planning Agency or the Administrative Commission enters a final order determining
the adopted amendment to be in compliance. No development orders, development
permits, or land uses dependent on this amendment may be issued or commence before
the amendment has become effective. If a final order of noncompliance is issued by the
Administration Commission, this amendment may nevertheless be made effective by
adoption of a resolution affirming its effective status.

THE FOREGOING ORDINANCE was offered by Commissioner , who
moved its adoption. The motion was seconded by Commissioner . The
vote was as follows:

John Manning
Cecil Pendergrass
Larry Kiker

Brian Hamman
Frank Mann
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DONE AND ADOPTED this 7t day of February, 2018.

ATTEST: LEE COUNTY BOARD OF

LINDA DOGGETT, CLERK COUNTY COMMISSIONERS

BY: BY:

Deputy Clerk Cecil Pendergrass, Chair
DATE:

APPROVED AS TO FORM FOR THE
RELIANCE OF LEE COUNTY ONLY

County Attorney’s Office

Exhibit A: Adopted revisions to Procedures and Administration Element of the Lee Plan
(Adopted by BOCC February 7, 2018)

CAO Draft 1/10/18
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EXHIBIT A

Note: Text depicted with underscore represents additions to the Lee Plan.
Strike-through text represents deletions from the Lee Plan.
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EXHIBIT A CPA2017-08

1. Future Land Use

POLICY 1.1.10: The Commercial future land use category is located in close proximity
to existing commercial areas or corridors accommodating employment centers, tourist
oriented areas, and where commercial services are necessary to meet the projected needs
of the residential areas of the County. These areas are specifically designated for
commercial uses. Residential uses, other than bona fide caretaker residences, are not
permitted in this future land use category except-to-the-extentprovided-in-Chapter><HH.
The Commercial future land use category is in areas where residential uses are not
expected or compatible due to the nature of the surrounding land uses and their location
along major travel corridors. The commercial category is intended for use where
residential development would increase densities in areas such as the Coastal High
Hazard Areas of the County or areas such as Lehigh Acres where residential uses are
abundant and existing commercial areas serving the residential needs are extremely
limited.

The requisite infrastructure needed for commercial development is generally planned or
in place. New developments in this category must connect to a potable water and sanitary
sewer system. Commercial retail developments, hotels and motels, banks, all types of
office development, research and development, public, and other similar development
will be predominate in the Commercial future land use category. Limited light industrial
uses are also permitted, excluding outdoor storage type uses. Any redesignation of land to
the Commercial land use category should occur along major travel corridors and at road
intersections. The planned development rezoning process must be used to prevent adverse
impacts to the surrounding areas and to ensure that appropriate site development
regulations are incorporated into the development plans of each site. (Added by
Ordinance No. 07-09, Amended by Ordinance No. 10-34)

B R R R R R R S R R S R R S R R S R R S R R S R R S R R R R R R R R R R R R S R R R R R R R R R R R R R R S R R S R R S R R P R R S R R S R R P S R T S

POLICY 1.2.2: The Tradeport areas are commercial and industrial lands adjacent to the
airport needed to accommodate projected growth through the year 2030. These areas will
include developments consisting of light manufacturing or assembly, warehousing, and
distribution facilities; research and development activities; laboratories; ground
transportation and airport related terminals or transfer facilities; hotels/motels, meeting
facilities; and office uses. Stand alone retail commercial uses intended to support and
compliment the surrounding business and industrial land uses are permitted if they are
approved as part of a Development of Regional Impact (DRI) or Planned Development
rezoning. Stand alone retail commercial uses are limited to 1 acre out of every 10
Tradeport and preserved wetland acres within the project. To provide an incentive to
preserve upland habitat, Developments of Regional Impact or Planned Developments
may also receive additional stand alone retail acres at the rate of 1 additional acre out of
every 10 acres of preserved and enhanced uplands within the project that protect
wetlands, flowways or occupied listed species habitat. Ancillary retail commercial uses,
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related directly to the sale of products manufactured or services provided in the
Tradeport, are allowed if they are part of a Planned Development. Residential uses, other
than bona fide caretaker residences, are not permitted in this category except-to-the-extent
provided—in—Chapter XHl-ofthePlan. Caretaker residences are not permitted in the
Airport Noise Zone B. Limerock mining may be approved through the Mine Excavation
Planned Development rezoning process for the land designated Tradeport on the Future
Limerock Mining map (Map 14.) Because this area is located within the Six Mile
Cypress Basin and is also a primary point of entry into Lee County, special
environmental and design review guidelines will be applied to its development to
maintain the appearance of this area as a primary point of entry into Lee County. Property
in Section 1 and the east % of Section 2, Township 46 South, Range 25 East, and in
Section 6, Township 46 South, Range 26 East, must be rezoned to a planned development
zoning category prior to any development other than the construction of essential public
services. During the rezoning process, the best environmental management practices
identified on pages 43 and 44 of the July 28, 1993 Henigar & Ray study entitled,
“Groundwater Resource Protection Study” will be rebuttably presumed to be necessary to
protect potential groundwater resources in the area. (Amended by Ordinance No. 94-30,
02-02, 03-04, 04-16, 07-09, 09-06, 10-14, 10-20, 10-37)

Fhhhhhkhkhkkkhkhhrrhhrhkhkhkkhkhkhrrrhrhrhkhkhkhhrrrrrhhkhhhhrrrrrrhhhhhrrrriridhhhhiirriiiixdkhiix

OBJECTIVE 1.3: INTERSTATE HIGHWAY INTERCHANGE AREAS. Special areas
adjacent to the interchanges of Interstate 75 that maximize critical access points will be
designated on the Future Land Use Map. Development in these areas must minimize adverse
traffic impacts and provide appropriate buffers, visual amenities, and safety measures. Each
interchange area is designated for a specific primary role: General, General Commercial,
Industrial Commercial, Industrial, and University Village. Residential uses are only

permitted in these categories in accordance with Chapter>XHl-eras-provided-in Policy 1.3.2.
(Amended by Ordinance No. 94-30, 99-18, 00-22, 16-02)

KAEAAAAAAAAIAIAAIAAAIAEAAIAEAAAIAAAAAAAAAAAAAAAAAAAAAIAAAAAAAAAAAAkrrhhdrhhkrhhihikihkiihkiiikki

OBJECTIVE 2.4: FUTURE LAND USE MAP AMENDMENTS. To require formal

flndlnqs for certaln Future Land Use Map Amendments Regularly examine the Future

POLICY 2.4.12: Renumber Only
POLICY 2.4.23: Renumber Only
POLICY 2.4.34: Renumber Only
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POLICY 5.1.4: Prohibit residential development in all Industrial Development areas and
Airport Noise Zone B as indicated on the Future Land Use Map, except for residences in

the Industrial Development area for a caretaker or security guard,-ane-exeeptas-provided
n-Chapter>xHH. (Amended by Ordinance No. 94-30, 07-09)

Fhhhhhkhkhkhkkhkhkhrrhrhhhhkkkhkhkhirrhrirhkhkhhhrrrrrhhkhhhhrrrhirdhkhhhhrrrrirhdhhhhiiiriiiikdkhiix

POLICY 14.6.2: The Greater Pine Island TDR program will have the following
characteristics:
a. Creation of Transferable Development Units (TDUSs).
1. Uptoone (1) TDU may be created per five (5) acres of wetlands.
2. Uptoone (1) TDU may be created per one (1) acre of uplands located in non-
urban future land use categories.
3. Up to three (3) TDUs may be created per one (1) acre of uplands located in
the Outlying Suburban future land use categories.
4. Up to two (2) TDUs may be created in a single-family lot or parcel designated
as wetlands that holds an affirmative Minimum Use Ddetermination efthe

single-famiyresidence-provision pursuant to Chapter XI1I of the Lee Plan.

Fhhhhhkhkkhkkhkhhrrhhhhkhkkhkhkhrrrhrirhkhkhhhrrrrrhrhkhhhhrrrhirhdhkhhhhrrrrrhdhhhhiirriiiidkhiix

POLICY 33.4.2: The Southeast Lee County TDR program will have the following
characteristics:
1. Creation of Transferable Development Units (TDUs).
a. Up to one (1) TDU may be created per twenty (20) acres of preserved or
indigenous wetlands.

b. Up to two (2) TDUs may be created from a single-family lot or parcel
designated as wetlands that holds an affirmative Minimum Use

Ddetermination ef-the-single-famiy—residenceprovision pursuant to Chapter
X111 of the Lee Plan.

KErAEAAAAAAIAAAIAAIAIAAIAAAAEAAAIAAARAAAAAAAAAAAAAAAAAAAAAAAAAAAArAArrAhhkrhhdrhhihiihkiihkiiikki

XII. Glossary

DENSITY — The number of residential dwelling or housing units per gross acre (du/acre).
Densities specified in this plan are gross residential densities. For the purpose of calculating
gross residential density, the total acreage of a development includes those lands to be used for
residential uses, and includes land within the development proposed to be used for streets and
street rights of way, utility rights-of-way, public and private parks, recreation and open space,
schools, community centers, and facilities such as police, fire and emergency services, sewage
and water, drainage, and existing man-made waterbodies contained within the residential
development.
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When the calculation of the gross density of a development results in a fractional density, 0.50 of
a dwelling unit or greater shall be rounded up to the next whole number and fractions less than
0.50 shall be rounded down. No further rounding is permitted. Fractional density rounding may
not be applied to parcels subject to the Gasparilla Island Conservation District Act of 1980 (as
amended) or existing, undersized parcels that would require a Minimum Use Ddetermination
through-the-SingleFamily-Residence—provision—ef-theLeePlan; pursuant to Chapter XIII to
permit one single-family residence on said parcel. Fractional density rounding may not be
applied to parcels of land created (subdivided or combined) after March 16, 2016 in a manner
that would permit greater gross density than that was permitted (with fractional density
rounding) prior to creation of the new parcel.

Lands for commercial, office, industrial uses, natural water bodies, and other non-residential uses
must not be included in the density calculation, unless otherwise stated in this plan

Fhhhhhkhkhkkkhkhhrrhhhkhkhkkhkhkhrrrhirhrhkhkhdhhrrrhhhhkhhhhrrrhirhdhkhhhhrrrrrihhhhiiiriiiikdkhiix

XI111. Procedures-and Administration

A. Effect and Legal Status of the Plan

After the Lee Plan or portion thereof has been adopted in conformity with Chapter 163, F. S.,
all development undertaken by, and all actions taken in regard to development orders by Lee
County in regard to land covered by the Lee Plan or element must be consistent with the
adopted Plan or element. Development permits issued by the County must be consistent with
the Plan as adopted on the date of issuance.

Land development regulations adopted or amended after the effective date of the Lee Plan, or
amendments thereto, must be consistent with the Lee Plan. Land development regulations
that are no longer consistent with the Lee Plan must be amended to conform to the goals,
objectives, and policies of the Plan. During the interim period when the provisions of the
most recently adopted comprehensive plan, or element or portion thereof, and the land
development regulations are inconsistent, the provisions of the most recently adopted
comprehensive plan, or element or portion thereof, will govern actions taken in regard to an
application for a development order.

A development order or land development regulation will be deemed consistent with the
comprehensive plan if the land uses, densities or intensities, and other aspects of
development permitted by such order or regulation are compatible with and further the
objectives, policies, land uses, and densities or intensities in the comprehensive plan, and if it
meets all other established regulatory requirements of the County.

Where goals, objectives, or policies of particular elements conflict, those conflicts will be
resolved based on an analysis of the Lee Plan as a whole. Conflicts between the land
development requlations and the Lee Plan will be resolved in favor of the Lee Plan.
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1. The following development approvals will be considered consistent with the Lee Plan:

a.

Development permits authorizing development contemplated by a valid Development
Agreement adopted under section 163.3220, F.S.

Development authorized pursuant to a Development of Regional Impact created
under Chapter 380, F.S.

Development permits, as defined in 8§ 380.031, F.S., where the development began
prior to adoption of the amendment and has continued in good faith. Consistency will
be limited to the development parameters approved in writing and depicted on
accompanying development plans expressly approved under the development order
process prior to adoption of the amendment.

Development authorized by court order resulting from litigation in which Lee County
was a party.

Development permits for reconstruction of structures damaged by fire or other natural
forces, so long as reconstruction does not exceed the legally permitted use, density,
and intensity existing at the time of destruction and the rebuilt or replaced structure
complies with federal and state regulations, local building, and life safety regulations.

In circumstances where judicially defined principles of equitable estoppel override
valid limitations imposed by the Lee Plan, the Board of County Commissioners,
acting by resolution on a case-by-case basis, may issue the minimum development
permit necessary to authorize development to avoid a Bert Harris or inverse
condemnation action.

Development orders and development permits authorizing development contemplated
by an administrative interpretation or a leqgislative interpretation.

2. Development approvals consistent under subsection 1 may be modified if the

modifications make the development more consistent with the current Lee Plan than the

original approval.

B. Administrative Interpretations of the Plan

An applicant of a development permit whose property rights are directly affected by the Lee

Plan have the right to an administrative interpretation of the Plan as to its application to their

property. Administrative interpretations are intended to expedite and reduce disputes over

interpretations of the Lee Plan, resolve map or boundary disputes, avoid unnecessary

litigation, ensure consistency in Plan interpretation, and provide predictability in interpreting

the Plan. Administrative interpretations will be determined by the Community Development

Director or designee.

October 13, 2017

CPA2017-08 Page 5 of 20



Interpretations will remain in effect and bind the county only as to the legally described
property and the plan of development upon which the interpretation was based. If the plan of
development is changed, then the administrative interpretation is no longer binding. Actions
that render a previous interpretation no longer binding include the following: significant
changes in parcel or platted lot(s) configuration; changes to land uses; decreases in open
space or preserved land; increases in density or intensity; increases in the acreage or other
changes that make the plan of development less consistent with the Lee Plan.
Determinations of whether a plan of development will be changed so as to render the
previous interpretation no longer binding on the county will be made on a case by case basis.

Applicants seeking an administrative interpretation must submit an application demonstrating
compliance with the standards below. Procedures for obtaining an administrative
interpretation are provided in Lee County Administrative Code 13-2.

1. Subject Matter of Administrative Interpretations

Administrative interpretations are limited to:

a. Whether the Minimum Use Determination, formerly known as the single-family
residence provision, applies to a lot/parcel.

b. Whether a parcel has been properly designated as Wetlands. A Jurisdictional
Determination approved by SFWMD or Florida DEP must be submitted prior to the
issuance of such an interpretation.

c. Providing clarification of Land Use Map boundaries.

2. Standards for Administrative Interpretations

a. Interpretations that are confiscatory, arbitrary, capricious, unreasonable, or which
would deny all economically viable use of property must be avoided:;

b. Interpretations must be consistent with background data, other policies, and
objectives of the plan as a whole;

c. Interpretations should, to the extent practical, be consistent with prior interpretations;
and

d. Interpretations must be consistent with Statutory Rules of Construction.

e. In addition to the above, interpretations for a Minimum Use Determination (MUD)
will be determined under the following standards:

(1) Property not in compliance with the standard density requirements of the Lee Plan
may construct one single-family residence on the property PROVIDED the
lot/parcel meets the requirements below:
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CPA2017-08

(a) Date Created:

(b)

(i) The lot/parcel must have been created and recorded in the official Plat

Books of Lee County prior to December 21, 1984, and the configuration
of the lot has not been altered; or

(ii) A legal description of the property was lawfully recorded in the Official

Record books of the Clerk of Circuit Court prior to December 21, 1984:
or

(iii) The lot was lawfully created after December 21, 1984, and the lot area

was created in compliance with the Lee Plan as it existed at that time.

Minimum Lot Requirements:

(i) A lot/parcel created before June 27, 1962 must be a minimum of 4,000

square feet in area; or

(ii) A lot/parcel that is part of a subdivision recorded in the official Plat

Books of Lee County on or after June 27, 1962, and prior to December
21, 1984, must have a width of at least 50 feet and an area of at least
5,000 square feet; or

(iii) A lot/parcel created on or after June 27, 1962, and prior to December 21,

1984, that is not part of a subdivision recorded in the official Plat Books
of Lee County must be a minimum of 7,500 square feet in area; or

(iv) A lot/parcel created on or after December 21, 1984 that was in

conformance with the zoning requlations in effect at the time the
lot/parcel was recorded; or

(v) A lot/parcel approved as part of a Planned Unit Development or Planned

Development.

(c) Access and Drainage:

(i) The lot/parcel must front on a constructed road and the lot/parcel must

be served by drainage swales or equivalent drainage measures. The road
must have, at a minimum, a graded surface of shell, marl, gravel base
rock, or other compacted fill material, suitable for year-round use; or

(ii) The lot/parcel must be located within a subdivision approved under

Chapter 177, F.S., provided the subdivision access and drainage
improvements have been constructed or the developer has posted
security for their completion.
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(d) There is no other permitted use allowed on the property.

(2) When the right to build a single-family residence on a lot/parcel has been
established with a Minimum Use Determination, the following will apply:

(a) The residential structure must comply with applicable health, safety, and
welfare requlations.

(b) Lots/parcels that contain wetlands will be subject to the Wetlands Protection
Ordinance as codified in the Land Development Code.

(c) If two or more contiguous lots/parcels have each qualified for the right to
build a single-family residence, the property owner may reapportion the
lots/parcels provided the number of lots/parcels created through
reapportionment does not exceed the number of single-family residences
approved for each lot/parcel.

(d) Lots/parcels that qualify for the right to construct a single-family residence,
may be combined with contiquous property provided overall density will not
increase.

(e) If two or more contiguous properties have each gqualified for the right to
construct a single-family residence and if the lots/parcels are located in a
zoning district that permits duplex or two-family dwellings, the lots/parcels
may be combined to build a single duplex or two-family building in lieu of
constructing two single-family residences.

(3) A Minimum Use Determination will run with the land and is available to
subsequent owners if the property is transferred in its entirety.

(4) Lots/parcels with a favorable Minimum Use Determination may be permitted
non-residential uses in addition to a single family residence if:

(a) The lot/parcel is located in the Open Lands or Density Reduction/Groundwater
Resource (DR/GR) land use category and the use is allowed by the future land
use category and complies with the Land Development Code; or

(b) The lot/parcel is located on Captiva Island in an area identified by Policy
13.2.1 and is approved as a Commercial or Mixed-Use Planned Development.

(5) A Minimum Use Determination may be vacated on a property that is brought into
compliance with the standard density requirements of the Lee Plan.

(6) In the General Interchange future land use category, property that is less than one
acre in size and qualifies for a Minimum Use Determination may be permitted a
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single-family residence. Property that is an acre or more in size does not qualify
for a Minimum Use Determination and will be required to meet the minimum
density of 8 units per acre and limited to multi-family dwelling units.

(7) Properties within future land use categories that do not permit residential density,
as summarized on Table 1(a), do not gualify for a Minimum Use Determination.

3. Standards for Appeal

The Board will consider information submitted during the administrative interpretation
process and will review only whether the standards set forth in subsection (2) above have
been properly applied to the facts.

C. Legislative Interpretations of the Plan

The Lee Plan will be interpreted in accordance with generally accepted rules of statutory
construction, based upon sound legal advice. Legislative interpretations will have the force
of law, unless the Lee Plan is amended to change the effect of the legislative interpretation.

Requests for legislative interpretations may be placed before the Comprehensive Plan
Annotations Committee (CPAC) by any one of its three members in response to a question
raised by the Board of County Commissioners, collectively or by any one commissioner, by
any member of the county administration responsible for administering the Plan, by the Local
Planning Agency (LPA), by the Lee County Hearing Examiner, or by any applicant for
development regulated by the Plan. Legislative interpretations will be made using the
procedures provided in Lee County Administrative Code 13-2.

Comprehensive Plan Annotations Committee (CPAC). The three members of the CPAC are
the Director of Community Development, the Planning Manager, and the County Attorney,
or designee. Only one vote may be cast by or on behalf of each official. The CPAC is
subject to the sunshine regulations and all meetings must be open to the public. The CPAC
will function in an informal workshop atmosphere, with an emphasis on the timely
production of concise, written recommendations to the LPA.

D. Amendments to the Plan

This plan, including the Future Land Use Map, may be amended in accordance with Florida
Statutes and administrative procedures adopted by the Board of County Commissioners in
Lee County Administrative Code 3-6. In accordance with 8§ 163.3177(1)(f), F.S., all
amendments must be based upon relevant and appropriate data and analysis.

The decision of the Board of County Commissioners on a plan amendment is final and
deemed rendered on the date the Board votes on the matter denying or approving the
requested amendment. In accordance with § 163.3181(4), F.S., if an Applicant’s request for
an amendment to the Lee Plan, which is applicable to the Applicant’s property, is denied by
the Board of County Commissioners, the Applicant may request informal mediation or other
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alternative dispute resolution agreed upon by the Applicant and the County to attempt to
resolve issues raised regarding the proposed amendment. The costs of the mediation or other
alternative dispute resolution shall be borne equally by the County and the Applicant. A
written request under this section must be submitted to the Chairman of the Board of County
Commissioners within 30 days from the date the application was denied by the Board.
Failure to make the request will be deemed a waiver of the opportunity afforded under 8
163.3181(4), F.S. All public and private discussions in furtherance of settlement under the
informal mediation or alternative dispute resolution process are inadmissible in subsequent

litigation.

Sections of this plan may be renumbered or relettered, and typographical errors which do not
affect the intent, may be authorized by the County Manager, or his designee, without a Public
Hearing, by filing a corrected copy with the Clerk of the Circuit Court.
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STAFF REPORT FOR F
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County Initiated Text Amendment to the Lee Plan

[Lee County

Southwest Florida

Applicant:
Board of County

Commissioners

Representative:
Department of

Community
Development

Location:
County Wide

Amended
Elements:
Procedures and
Administration

Attachments:

1. Text
Amendments
Administrative
Code 13-2

Hearing Dates:
LPA:

10/23/17

BoCC Transmittal:
11/22/17

REQUEST

Amend the Procedures and Administration Element of the Lee Plan to remain
compliant and consistent with state statutes; remove redundancies within the
Lee Plan and with state statutes; and relocate procedural provisions to an
administrative code. The proposed Administration Element addresses the effect
and legal status of the plan, administrative and legislative interpretations of the
plan and amendments to the plan. In addition, minor amendments will be made
in the future land use element and the glossary to remove or update cross
references.

RECOMMENDATION
Staff recommends that the Board of County Commissioners transmit the
proposed amendments based on the analysis and findings in this staff report.

SUMMARY OF SUBSTANTIVE CHANGES

* The amendments to Objective 2.4 removes redundant language found in
Chapter 13, Part E and Administrative Code 13-6 and renumbers policies
to remain sequential.

* The title of Chapter Xlll is renamed to Administration to reflect the
administrative procedures being moved to an administrative code.

* Updates references to state statutes, eliminates redundancies of state
statutes, and relocates procedural provisions to an administrative code.

STATUTORY REQUIREMENTS

The Administration Element addresses requirements of Chapter 163.3177, Florida
Statutes (F.S.). Specifically, the statute states, “The comprehensive plan and its
elements shall contain guidelines or policies for the implementation of the plan and its
elements.” These amendments meet this requirement.

BoCC Adoption:
2/7/2018

BoCC Adoption Staff Report
CPA2017-08

January 24, 2018
Page 1 of 8



PART 1
BACKGROUND INFORMATION

On November 17, 2015, the Board of County Commissioners provided direction for staff to
complete a coordinated planning review to identify Lee Plan amendments that: better align
with the BoCC strategic planning initiatives; streamline; eliminate potential liabilities; reduce
redundancy and conflict within and between Lee Plan Goals; and, relocate regulatory provisions
to the Land Development Code and procedures to the administrative codes. Based on this
direction, staff identified and presented potential amendments to the Board at the May 3, 2016
Board Work Session. These proposed amendments specifically aim to streamline, reduce
redundancies and conflicts, and relocate the administrative procedures to the administrative
codes.

The Administration Element is an important component of the Lee Plan. The purpose of the
Element is to address how the Lee Plan should be implemented and provides direction for
interpretation of the Plan. The Procedures and Administration Element was originally
incorporated into the Lee Plan in 1984, to provide direction and guidance. Revisions are
necessary to remain in compliance and consistent with state statute and remove redundancies
and conflict in procedures.

PART 2
STAFF DISCUSION and ANALYSIS

Portions of the Procedures and Administration Element have been in place since the 1984 Lee
Plan. Amendments have been made to the Element each time the Lee Plan has undergone
major amendments, including 1989 and 1994. The current Procedures and Administration
Element provides detailed guidelines concerning the effect and legal status of the plan,
administrative interpretations of the plan, legislative interpretations of the plan, procedures to
amend the plan, and monitoring and evaluation of the plan.

In 1994, the last time the Procedures and Administration Element was substantially amended,
Chapter 163 of the Florida Statutes did not provide the same level of guidance as it provides
today. Since 1994, Lee County has also adopted administrative codes that help to provide
direction in making changes to the Lee Plan. Administrative code AC-13-6, “Comprehensive
Plan Amendment Procedures” provides procedures for privately requested amendments and
county initiated amendments meeting the requirements of Florida Statute 163. The Procedures
and Administration Element can be substantially streamlined to reflect these changes and

BoCC Adoption Staff Report January 24, 2018
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create a new administrative code with procedures for administrative and legislative
interpretations.

Below is a summary of the amendments proposed to the Future Land Use Element and the
Glossary and a description of the sub-elements as proposed through this amendment. The full
proposed strikethrough and underline text amendments are included in Attachment 1.

Chapter 2 (Future Land Use Element)

Policy 1.1.10
Change: Remove cross reference to Chapter 13.

Reason: A Minimum Use Determination is not permitted in land use categories that do not
permit residential density.

Policy 1.2.2
Change: Remove cross reference to Chapter 13.

Reason: A Minimum Use Determination is not permitted in land use categories that do not
permit residential density.

Objective 1.3
Change: Remove cross reference to Chapter 13.

Reason: A Minimum Use Determination is not permitted in land use categories that do not
permit residential density.

Policy 5.1.4
Change: Remove cross reference to Chapter 13.

Reason: A Minimum Use Determination is not permitted in land use categories that do not
permit residential density.

Policy 14.6.2

Change: Change reference from a single-family residence provision to a Minimum Use
Determination.

Reason: Reflect change made within Chapter 13.

Policy 33.4.2
Change: Change reference from a single-family residence provision to a Minimum Use
Determination.

BoCC Adoption Staff Report January 24, 2018
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Reason: Reflect change made within Chapter 13.

Chapter 12 (Glossary)
Density:
Change: Change reference from a single-family residence provision to a Minimum Use
Determination.
Reason: Reflect change made within Chapter 13.

Chapter 13 (Administration)
* An Editorial change to the title of Chapter XlII, removing reference to “Procedures”.

* Sub-element A can be simplified based on the definition of “Development Permit” in
Chapter 163 of the state statutes, which is inclusive of many of the types of
development approvals currently described in the sub-element. Chapter 163 states
that:

“Development permit” includes any building permit, zoning permit, subdivision
approval, rezoning, certification, special exception, variance, or any other official action
of local government having the effect of permitting the development of land.

* The procedure for administrative interpretations has been removed from Sub-Element B
and outlined within Administrative Code 13-2 (Attachment 2). This modification is made
with the effort to reflect the appropriate roles of both the Lee Plan as well as
Administrative Codes. The subject matters, standards/outline for administrative
interpretations and appeal standards remain in the Lee Plan.

* Sub-element C has been modified to remove the procedures for requesting legislative
interpretations of the Lee Plan. These procedures have been relocated to Administrative
Code 13-2. The language in the Lee Plan provides guidelines for legislative
interpretations.

* Sub-element D, concerning amendments to the Lee Plan, provides cross reference to
applicable state statutes and the existing administrative code. It also provides guidelines
and policy for amendments that are denied by the board. The proposed language is
consistent with, but not duplicative of state statutes and other existing Lee County
codes.
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* Sub-element E is proposed to be deleted due to changes in state statutes, which provide
for monitoring and evaluation of the comprehensive plan. Lee County will continue to
monitor the Lee Plan as required for consistency with Florida State Statute 163.3191.

PART 3
CONCLUSION

The proposed amendments provide streamlined language that is consistent with and not
duplicative of state statutes and Lee County administrative codes. As seen in Attachment 1, the
new language is shown as being underlined, followed by the current language, which is shown
as being struck through.

Administrative Code 13-2, as seen in Attachment 2, outlines the procedures for requesting
administrative and legislative interpretations of the Lee Plan. This administrative code will
outline the process for applicants seeking interpretation of the Lee Plan as well as the process
to appeal decisions made by county staff. Administrative Code 13-2 will be adopted concurrent
with the proposed amendments to Chapter 13.
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PART 4
LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: October 23, 2017

A. LOCAL PLANNING AGENCY REVIEW:
Staff provided a brief presentation for the proposed amendments which covered
consistency with the Lee Plan, reasons for the proposed amendments, and staff
recommendation.

Following staff’s presentation members of the LPA asked for, and were provided,
clarification that the procedural language from Chapter Xl would be relocated to the
Administrative Code 13-2.

B. LOCAL PLANNING AGENCY RECOMMENDATION:
A motion was made to recommend that the Board of County Commissioners transmit
CPA2017-00008 as recommended by staff. The motion was passed 5 to 0.

VOTE:
NOEL ANDRESS AYE
DENNIS CHURCH AYE
JIM GREEN ABSENT
CHRISTINE SMALE AYE
STAN STOUDER AYE
GARY TASMAN ABSENT
JUSTIN THIBAUT AYE

C. STAFF RESPONSE TO LPA RECOMMENDATION:

Staff recommends that the Board of County Commissioners transmit CPA2017-00008.
Staff’s complete and updated recommendation is included within Attachment 1 to the staff
report.
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PART 5
BOARD OF COUNTY COMMISSIONERS
TRANSMITTAL HEARING FOR PROPOSED AMENDMENT

DATE OF PUBLIC HEARING: November 22, 2017

A. BOARD REVIEW:
Staff provided a brief presentation for the proposed amendments, which covered
consistency with the Lee Plan, reasons for the proposed amendments, and staff
recommendation. No members of the public addressed the board concerning the proposed
amendments, as none were present.

B. BOARD ACTION:
A motion was made to transmit CPA2017-00008 as recommended by staff. The motion was

passed 4 to 0.

VOTE:
BRIAN HAMMAN AYE
LARRY KIKER AYE
FRANK MANN AYE
JOHN MANNING ABSENT
CECIL L. PENDERGRASS AYE
BoCC Adoption Staff Report January 24, 2018
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PART 6
STATE REVIEWING AGENCIES’
OBJECTIONS, RECOMMENDATIONS, AND COMMENTS

Comments from the State Reviewing Agencies were due to Lee County by January 3, 2018.

A. OBIJECTIONS, RECOMMENDATIONS AND COMMENTS:
Lee County received responses from the following review agencies addressing the transmitted
amendment:

e Florida Department of Economic Opportunity,

e Florida Department of Environmental Protection,

e Florida Department of Agriculture and Consumer Services
e Florida Department of Transportation,

e Florida Fish and Wildlife Conservation Commission, and

e The Southwest Florida Regional Planning Council

There were no objections or comments concerning the amendments.

B. STAFF RECOMMENDATION

Staff recommends that the Board of County Commissioners adopt the amendments to the Lee
Plan as provided in Attachment 1.
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ATTACHMENT 1 CPA2017-08

I1. Future Land Use

POLICY 1.1.10: The Commercial future land use category is located in close proximity
to existing commercial areas or corridors accommodating employment centers, tourist
oriented areas, and where commercial services are necessary to meet the projected needs
of the residential areas of the County. These areas are specifically designated for
commercial uses. Residential uses, other than bona fide caretaker residences, are not
permitted in this future land use category except-to-the-extentprovided-in-Chapter><HH.
The Commercial future land use category is in areas where residential uses are not
expected or compatible due to the nature of the surrounding land uses and their location
along major travel corridors. The commercial category is intended for use where
residential development would increase densities in areas such as the Coastal High
Hazard Areas of the County or areas such as Lehigh Acres where residential uses are
abundant and existing commercial areas serving the residential needs are extremely
limited.

The requisite infrastructure needed for commercial development is generally planned or
in place. New developments in this category must connect to a potable water and sanitary
sewer system. Commercial retail developments, hotels and motels, banks, all types of
office development, research and development, public, and other similar development
will be predominate in the Commercial future land use category. Limited light industrial
uses are also permitted, excluding outdoor storage type uses. Any redesignation of land to
the Commercial land use category should occur along major travel corridors and at road
intersections. The planned development rezoning process must be used to prevent adverse
impacts to the surrounding areas and to ensure that appropriate site development
regulations are incorporated into the development plans of each site. (Added by
Ordinance No. 07-09, Amended by Ordinance No. 10-34)

*hhhhkhkhkkhkhkhkhrhhhkhkhkhkkhkhkhirrhhhhkhkhhhirrhhhhkhhhhrrrhhhhkhhhirrrhhhhkhhhiirriiihkhhiix

POLICY 1.2.2: The Tradeport areas are commercial and industrial lands adjacent to the
airport needed to accommodate projected growth through the year 2030. These areas will
include developments consisting of light manufacturing or assembly, warehousing, and
distribution facilities; research and development activities; laboratories; ground
transportation and airport related terminals or transfer facilities; hotels/motels, meeting
facilities; and office uses. Stand alone retail commercial uses intended to support and
compliment the surrounding business and industrial land uses are permitted if they are
approved as part of a Development of Regional Impact (DRI) or Planned Development
rezoning. Stand alone retail commercial uses are limited to 1 acre out of every 10
Tradeport and preserved wetland acres within the project. To provide an incentive to
preserve upland habitat, Developments of Regional Impact or Planned Developments
may also receive additional stand alone retail acres at the rate of 1 additional acre out of
every 10 acres of preserved and enhanced uplands within the project that protect
wetlands, flowways or occupied listed species habitat. Ancillary retail commercial uses,
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related directly to the sale of products manufactured or services provided in the
Tradeport, are allowed if they are part of a Planned Development. Residential uses, other
than bona fide caretaker residences, are not permitted in this category except-to-the-extent
provided—in—Chapter XHH—of-thePlan. Caretaker residences are not permitted in the
Airport Noise Zone B. Limerock mining may be approved through the Mine Excavation
Planned Development rezoning process for the land designated Tradeport on the Future
Limerock Mining map (Map 14.) Because this area is located within the Six Mile
Cypress Basin and is also a primary point of entry into Lee County, special
environmental and design review guidelines will be applied to its development to
maintain the appearance of this area as a primary point of entry into Lee County. Property
in Section 1 and the east % of Section 2, Township 46 South, Range 25 East, and in
Section 6, Township 46 South, Range 26 East, must be rezoned to a planned development
zoning category prior to any development other than the construction of essential public
services. During the rezoning process, the best environmental management practices
identified on pages 43 and 44 of the July 28, 1993 Henigar & Ray study entitled,
“Groundwater Resource Protection Study” will be rebuttably presumed to be necessary to
protect potential groundwater resources in the area. (Amended by Ordinance No. 94-30,
02-02, 03-04, 04-16, 07-09, 09-06, 10-14, 10-20, 10-37)

Fhhhhkhkhkkhkkhkhkhhhhhkhkhkhkhkhhihrrhirhrhkhhhhrrrhhhhkhhhhrrrhirhhhhhhrrrhirhdhhhhiirriiddkhihiix

OBJECTIVE 1.3: INTERSTATE HIGHWAY INTERCHANGE AREAS. Special areas
adjacent to the interchanges of Interstate 75 that maximize critical access points will be
designated on the Future Land Use Map. Development in these areas must minimize adverse
traffic impacts and provide appropriate buffers, visual amenities, and safety measures. Each
interchange area is designated for a specific primary role: General, General Commercial,
Industrial Commercial, Industrial, and University Village. Residential uses are only

permitted in these categories in accordance with Chapter>XHl-erasprovided-in Policy 1.3.2.
(Amended by Ordinance No. 94-30, 99-18, 00-22, 16-02)

*hhkhkAhkhkhkAhhkhkkhhkhkkhhhkhhhkkhhhkhhhkhhhkkhhhkhhhkhhkhkhkhhkhkkhhkhkkhhkhkkhhkhkkhhhkkhhhkkhhhkkhhhkkhhhkkhhihkkhihkkhihkkiiikk

OBJECTIVE 2.4: FUTURE LAND USE MAP AMENDMENTS. To require formal

findings for certam Future Land Use Map Amendments. Regwlarhyexamine—theFuture

POLICY 2.4.12: Renumber Only
POLICY 2.4.23: Renumber Only
POLICY 2.4.34: Renumber Only
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POLICY 5.1.4: Prohibit residential development in all Industrial Development areas and
Airport Noise Zone B as indicated on the Future Land Use Map, except for residences in
the Industrial Development area for a caretaker or security guard--and-exeeptas-provided
n-Chapter>XHH. (Amended by Ordinance No. 94-30, 07-09)

B R R o o o R R R R R R R R R AR R R S R R R R R R R AR R R R R R R R R R AR AR R R AR R R R R R AR R R R R R R R R R R AR R R e

POLICY 14.6.2: The Greater Pine Island TDR program will have the following
characteristics:
a. Creation of Transferable Development Units (TDUSs).
1. Uptoone (1) TDU may be created per five (5) acres of wetlands.
2. Uptoone (1) TDU may be created per one (1) acre of uplands located in non-
urban future land use categories.
3. Up to three (3) TDUs may be created per one (1) acre of uplands located in
the Outlying Suburban future land use categories.
4. Up to two (2) TDUs may be created in a single-family lot or parcel designated
as wetlands that holds an affirmative Minimum Use Ddetermination efthe

single-famiyresidence-provision pursuant to Chapter XI1I1I of the Lee Plan.

Fhhhhkhkhkhkkhkhkhkhhhhhkhkhkhkhkhhrhrrhhrhrhkhhhhrrrhhhrhhhhhrhrrhirhhhhhhrrrhirhdhhhhihirriiidkhihiix

POLICY 33.4.2: The Southeast Lee County TDR program will have the following
characteristics:
1. Creation of Transferable Development Units (TDUSs).
a. Up to one (1) TDU may be created per twenty (20) acres of preserved or
indigenous wetlands.

b. Up to two (2) TDUs may be created from a single-family lot or parcel
designated as wetlands that holds an affirmative Minimum Use

Ddetermination ef-the-single-family—residence—provision pursuant to Chapter
X111 of the Lee Plan.

*hhkhkAhhkhkAhkhkhkkhhkhkkhhhkhhhkkhhhkkhhhkhhhkkhhhkhhhkhkhhkhkkhhkhkkhhkhkkhhkhkkhhhkkhhhkkhhhkkhhhkkhkhhkkhhhkkhhhkkhihkkhihkiiikk

XII. Glossary

DENSITY — The number of residential dwelling or housing units per gross acre (du/acre).
Densities specified in this plan are gross residential densities. For the purpose of calculating
gross residential density, the total acreage of a development includes those lands to be used for
residential uses, and includes land within the development proposed to be used for streets and
street rights of way, utility rights-of-way, public and private parks, recreation and open space,
schools, community centers, and facilities such as police, fire and emergency services, sewage
and water, drainage, and existing man-made waterbodies contained within the residential
development.

Attachment 1 for January 24, 2018
CPA2017-08 Page 3 of 20



When the calculation of the gross density of a development results in a fractional density, 0.50 of
a dwelling unit or greater shall be rounded up to the next whole number and fractions less than
0.50 shall be rounded down. No further rounding is permitted. Fractional density rounding may
not be applied to parcels subject to the Gasparilla Island Conservation District Act of 1980 (as
amended) or existing, undersized parcels that would require a Minimum Use Ddetermination
through-the-SingleFamily-Residence—provision—of-theLeePlan; pursuant to Chapter XIII to
permit one single-family residence on said parcel. Fractional density rounding may not be
applied to parcels of land created (subdivided or combined) after March 16, 2016 in a manner
that would permit greater gross density than that was permitted (with fractional density
rounding) prior to creation of the new parcel.

Lands for commercial, office, industrial uses, natural water bodies, and other non-residential uses
must not be included in the density calculation, unless otherwise stated in this plan

*hhhhkhkhkhkhkkhkhkhrhrhhhkhkhkhkkhkhhihrrhirhrhkhhkhhrrrhhhhkhhhhrrrhhhrhhhhhrrrhirhrhhhhiirriidhhihiix

XI11. Procedures-and Administration

A. Effect and Legal Status of the Plan

After the Lee Plan or portion thereof has been adopted in conformity with Chapter 163, F. S.,
all development undertaken by, and all actions taken in regard to development orders by Lee
County in regard to land covered by the Lee Plan or element must be consistent with the
adopted Plan or element. Development permits issued by the County must be consistent with
the Plan as adopted on the date of issuance.

Land development requlations adopted or amended after the effective date of the Lee Plan, or
amendments thereto, must be consistent with the Lee Plan. Land development requlations
that are no longer consistent with the Lee Plan must be amended to conform to the goals,
objectives, and policies of the Plan. During the interim period when the provisions of the
most_recently adopted comprehensive plan, or element or portion thereof, and the land
development regulations are inconsistent, the provisions of the most recently adopted
comprehensive plan, or element or portion thereof, will govern actions taken in regard to an
application for a development order.

A development order or land development requlation will be deemed consistent with the
comprehensive plan if the land uses, densities or intensities, and other aspects of
development permitted by such order or regulation are compatible with and further the
objectives, policies, land uses, and densities or intensities in the comprehensive plan, and if it
meets all other established regulatory requirements of the County.

Where goals, objectives, or policies of particular elements conflict, those conflicts will be
resolved based on an analysis of the Lee Plan as a whole. Conflicts between the land
development requlations and the Lee Plan will be resolved in favor of the Lee Plan.
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1. The following development approvals will be considered consistent with the Lee Plan:

a. Development permits authorizing development contemplated by a valid Development
Agreement adopted under section 163.3220, F.S.

b. Development authorized pursuant to a Development of Regional Impact created
under Chapter 380, F.S.

c. Development permits, as defined in § 380.031, F.S., where the development began
prior to adoption of the amendment and has continued in good faith. Consistency will
be limited to the development parameters approved in writing and depicted on
accompanying development plans expressly approved under the development order
process prior to adoption of the amendment.

d. Development authorized by court order resulting from litigation in which Lee County
was a party.

e. Development permits for reconstruction of structures damaged by fire or other natural
forces, so long as reconstruction does not exceed the legally permitted use, density,
and intensity existing at the time of destruction and the rebuilt or replaced structure
complies with federal and state regulations, local building, and life safety regulations.

f. In circumstances where judicially defined principles of equitable estoppel override
valid limitations imposed by the Lee Plan, the Board of County Commissioners,
acting by resolution on a case-by-case basis, may issue the minimum development
permit _necessary to authorize development to avoid a Bert Harris or inverse
condemnation action.

g. Development orders and development permits authorizing development contemplated
by an administrative interpretation or a legislative interpretation.

2. Development approvals consistent under subsection 1 may be modified if the
modifications make the development more consistent with the current Lee Plan than the
original approval.

B. Administrative Interpretations of the Plan

An applicant of a development permit whose property rights are directly affected by the Lee
Plan have the right to an administrative interpretation of the Plan as to its application to their
property. Administrative interpretations are intended to expedite and reduce disputes over
interpretations of the Lee Plan, resolve map or boundary disputes, avoid unnecessary
litigation, ensure consistency in Plan interpretation, and provide predictability in interpreting
the Plan. Administrative interpretations will be determined by the Community Development
Director or designee.
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Interpretations will remain in effect and bind the county only as to the legally described
property and the plan of development upon which the interpretation was based. If the plan of
development is changed, then the administrative interpretation is no longer binding. Actions
that render a previous interpretation no longer binding include the following: significant
changes in parcel or platted lot(s) configuration; changes to land uses; decreases in open
space or preserved land; increases in density or intensity; increases in the acreage or other
changes that make the plan of development less consistent with the Lee Plan.
Determinations of whether a plan of development will be changed so as to render the
previous interpretation no longer binding on the county will be made on a case by case basis.

Applicants seeking an administrative interpretation must submit an application demonstrating
compliance with the standards below. Procedures for obtaining an administrative
interpretation are provided in Lee County Administrative Code 13-2.

1. Subject Matter of Administrative Interpretations

Administrative interpretations are limited to:

a. Whether the Minimum Use Determination, formerly known as the single-family
residence provision, applies to a lot/parcel.

b. Whether a parcel has been properly designated as Wetlands. A Jurisdictional
Determination approved by SFWMD or Florida DEP must be submitted prior to the
issuance of such an interpretation.

c. Providing clarification of Land Use Map boundaries.

2. Standards for Administrative Interpretations

a. Interpretations that are confiscatory, arbitrary, capricious, unreasonable, or which
would deny all economically viable use of property must be avoided;

b. Interpretations must be consistent with background data, other policies, and
objectives of the plan as a whole;

c. Interpretations should, to the extent practical, be consistent with prior interpretations;
and

d. Interpretations must be consistent with Statutory Rules of Construction.

e. In addition to the above, interpretations for a Minimum Use Determination (MUD)
will be determined under the following standards:

(1) Property not in compliance with the standard density requirements of the Lee Plan
may construct one single-family residence on the property PROVIDED the
lot/parcel meets the requirements below:

Attachment 1 for January 24, 2018
CPA2017-08 Page 6 of 20



(a) Date Created:

(b)

(i) The lot/parcel must have been created and recorded in the official Plat
Books of Lee County prior to December 21, 1984, and the configuration
of the lot has not been altered; or

(ii) A legal description of the property was lawfully recorded in the Official
Record books of the Clerk of Circuit Court prior to December 21, 1984;
or

(iii) The lot was lawfully created after December 21, 1984, and the lot area
was created in compliance with the Lee Plan as it existed at that time.

Minimum Lot Requirements:

(i) A lot/parcel created before June 27, 1962 must be a minimum of 4,000
square feet in area; or

(i) A lot/parcel that is part of a subdivision recorded in the official Plat
Books of Lee County on or after June 27, 1962, and prior to December
21, 1984, must have a width of at least 50 feet and an area of at least
5,000 square feet; or

(iii) A lot/parcel created on or after June 27, 1962, and prior to December 21,

1984, that is not part of a subdivision recorded in the official Plat Books
of Lee County must be a minimum of 7,500 square feet in area; or

(iv) A lot/parcel created on or after December 21, 1984 that was in

conformance with the zoning requlations in effect at the time the
lot/parcel was recorded; or

(v) A lot/parcel approved as part of a Planned Unit Development or Planned

Development.

(c) Access and Drainage:

Attachment 1 for
CPA2017-08

(i) The lot/parcel must front on a constructed road and the lot/parcel must

be served by drainage swales or equivalent drainage measures. The road
must have, at a minimum, a graded surface of shell, marl, gravel base
rock, or other compacted fill material, suitable for year-round use; or

(i) The lot/parcel must be located within a subdivision approved under

Chapter 177, F.S., provided the subdivision access and drainage
improvements have been constructed or the developer has posted
security for their completion.
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(d) There is no other permitted use allowed on the property.

(2) When the right to build a single-family residence on a lot/parcel has been
established with a Minimum Use Determination, the following will apply:

(a) The residential structure must comply with applicable health, safety, and
welfare requlations.

(b) Lots/parcels that contain wetlands will be subject to the Wetlands Protection
Ordinance as codified in the Land Development Code.

(c) If two or more contiguous lots/parcels have each qualified for the right to
build a single-family residence, the property owner may reapportion the
lots/parcels provided the number of lots/parcels created through
reapportionment _does not exceed the number of single-family residences
approved for each lot/parcel.

(d) Lots/parcels that qualify for the right to construct a single-family residence,
may be combined with contiquous property provided overall density will not
increase.

(e) If two or more contiguous properties have each qualified for the right to
construct a single-family residence and if the lots/parcels are located in a
zoning district that permits duplex or two-family dwellings, the lots/parcels
may be combined to build a single duplex or two-family building in lieu of
constructing two single-family residences.

(3) A Minimum Use Determination will run with the land and is available to
subsequent owners if the property is transferred in its entirety.

(4) Lots/parcels with a favorable Minimum Use Determination may be permitted
non-residential uses in addition to a single family residence if:

(a) The lot/parcel is located in the Open Lands or Density Reduction/Groundwater
Resource (DR/GR) land use category and the use is allowed by the future land
use category and complies with the Land Development Code; or

(b) The lot/parcel is located on Captiva Island in an area identified by Policy
13.2.1 and is approved as a Commercial or Mixed-Use Planned Development.

(5) A Minimum Use Determination may be vacated on a property that is brought into
compliance with the standard density requirements of the Lee Plan.

(6) In the General Interchange future land use category, property that is less than one
acre in size and qualifies for a Minimum Use Determination may be permitted a
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single-family residence. Property that is an acre or more in size does not qualify
for a Minimum Use Determination and will be required to meet the minimum
density of 8 units per acre and limited to multi-family dwelling units.

(7) Properties within future land use categories that do not permit residential density,
as summarized on Table 1(a), do not qualify for a Minimum Use Determination.

3. Standards for Appeal

The Board will consider information submitted during the administrative interpretation
process and will review only whether the standards set forth in subsection (2) above have
been properly applied to the facts.

C. Leqislative Interpretations of the Plan

The Lee Plan will be interpreted in accordance with generally accepted rules of statutory
construction, based upon sound legal advice. Legislative interpretations will have the force
of law, unless the Lee Plan is amended to change the effect of the legislative interpretation.

Requests for legislative interpretations may be placed before the Comprehensive Plan
Annotations Committee (CPAC) by any one of its three members in response to a guestion
raised by the Board of County Commissioners, collectively or by any one commissioner, by
any member of the county administration responsible for administering the Plan, by the Local
Planning Agency (LPA), by the Lee County Hearing Examiner, or by any applicant for
development regulated by the Plan. Legislative interpretations will be made using the
procedures provided in Lee County Administrative Code 13-2.

Comprehensive Plan Annotations Committee (CPAC). The three members of the CPAC are
the Director of Community Development, the Planning Manager, and the County Attorney,
or designee. Only one vote may be cast by or on behalf of each official. The CPAC is
subject to the sunshine regulations and all meetings must be open to the public. The CPAC
will function in an informal workshop atmosphere, with an emphasis on the timely
production of concise, written recommendations to the LPA.

D. Amendments to the Plan

This plan, including the Future Land Use Map, may be amended in accordance with Florida
Statutes and administrative procedures adopted by the Board of County Commissioners in
Lee County Administrative Code 3-6. In accordance with 8 163.3177(1)(f), F.S., all
amendments must be based upon relevant and appropriate data and analysis.

The decision of the Board of County Commissioners on a plan amendment is final and
deemed rendered on the date the Board votes on the matter denying or approving the
requested amendment. In accordance with § 163.3181(4), F.S.. if an Applicant’s request for
an amendment to the Lee Plan, which is applicable to the Applicant’s property, is denied by
the Board of County Commissioners, the Applicant may request informal mediation or other
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alternative dispute resolution agreed upon by the Applicant and the County to attempt to
resolve issues raised regarding the proposed amendment. The costs of the mediation or other
alternative dispute resolution shall be borne equally by the County and the Applicant. A
written request under this section must be submitted to the Chairman of the Board of County
Commissioners within 30 days from the date the application was denied by the Board.
Failure to make the request will be deemed a waiver of the opportunity afforded under §
163.3181(4), F.S. All public and private discussions in furtherance of settlement under the
informal mediation or alternative dispute resolution process are inadmissible in subsequent

litigation.

Sections of this plan may be renumbered or relettered, and typographical errors which do not
affect the intent, may be authorized by the County Manager, or his designee, without a Public
Hearing, by filing a corrected copy with the Clerk of the Circuit Court.
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ADMINISTRATIVE CODE
BOARD OF COUNTY COMMISSIONERS

CATEGORY: CODE NUMBER:

Development/Planning/Zoning AC-13-2

TITLE: ADOPTED:
XXIXXIXX

Procedures for Administrative and Legislative

Interpretations of the Lee County AMENDED:

Comprehensive Plan

ORIGINATING DEPARTMENT:
Community Development

A. PURPOSE/SCOPE:

B.

This administrative code establishes procedures for administrative and legislative interpretations of the Lee
County Comprehensive Plan (the Lee Plan). These procedures supplement the Administration Chapter of
the Lee Plan. If there is a conflict between this code and the Lee Plan, the Lee Plan will prevail.

APPLICABILITY:

Administrative Interpretations. The Lee Plan provides an applicant of a development permit whose
property rights are directly affected by the Plan the right to an administrative interpretation of the Plan as it
affects their property.

Legislative Interpretations. The Lee Plan provides requests for legislative interpretations by any one
member of the Comprehensive Plan Annotations Committee (CPAC), as described in the Lee Plan, in
response to a question raised by the Board of County Commissioners, collectively or by any one
commissioner, by any member of the county administration responsible for administering the Plan, by the
Local Planning Agency (LPA), by the Lee County Hearing Examiner, or by any applicant for development
requlated by the Plan.

PROCEDURE FOR ADMINISTRATIVE INTERPRETATIONS OF THE LEE PLAN:

(1) Interpretation Request. Applicants seeking an administrative interpretation must submit a written
request, on a form provided by the County, with the necessary information specified in the application
for the subject matter of the interpretation, and, the following:

a. The Request must clearly and concisely state the Lee Plan provision(s) in question, the affected
property and property rights, the proposed development parameters subject to the interpretation, and
the specific guestion to be answered. If the Request is predicated on a particular set of facts or
circumstances, these must be fully explained.

b. The Request must include an opinion or memorandum of law providing the Applicant’s
interpretation of the Lee Plan provision(s) and a discussion of the legal issues involved. A separate
planning analysis must also be provided demonstrating the applicant’s interpretation is consistent
with other provisions of the Lee Plan.
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c. Reqguests that do not sufficiently demonstrate that property rights of a specific property will be
directly affected by the Lee Plan will not be processed.

(2) Submittal and Filing Fee.

a. Submittal. The request and required materials must be submitted to the Department of Community
Development. Upon receipt of the request, the Department will assign a case number and date-stamp
it received.

b. Filing Fee. All requests must be submitted in conjunction with the required filing fee, as set forth in
the Lee County External Fees and Charges Manual, as amended. A separate application fee will not
be required if the request for a Minimum Use or Wetlands determination is in conjunction with an
application for a building permit, development order, or planned development rezoning. The
interpretation will be noted on the development permit approval, or included in a letter of denial.

(3) Administrative Interpretation. Staff will issue an administrative interpretation in writing within sixty
(60) days after submittal of a complete application. The interpretation will contain findings and set forth
the basis for the interpretation.

(4) Appeal. The Board will consider information submitted during the administrative interpretation process
and will review only whether the standards set forth in the Lee Plan have been properly applied to the
facts.

a. Administrative interpretations may be appealed to the Board of County Commissioners by filing a
written request within fifteen (15) days after issue date of the administrative interpretation.

b. The Board will consider the appeal at a public hearing held within thirty (30) days after the written
request for appeal. The Board may affirm or overrule the administrative interpretation. The Board’s
decision to overrule an administrative interpretation will be in writing and will be rendered within
thirty (30) days after the date of the hearing.

c. Once rendered, administrative interpretations are subject to challenge under the provisions of Chapter
163.3215, F.S.

D. PROCEDURE FOR LEGISLATIVE INTERPRETATIONS OF THE LEE PLAN:

(1) Interpretation Request. Applicants seeking an leqgislative interpretation must submit a written request,
on a form provided by the County, with the necessary information specified in the application for the
subject matter of the interpretation, and, the following:

a. The Request must clearly and concisely state the Lee Plan provision(s), the affected property and
property rights, the proposed development parameters subject to the interpretation, and the specific
guestion to be answered. If the Request is predicated on a particular set of facts or circumstances,
these must be fully explained.

b. The Request must include an opinion or memorandum of law providing the Applicant’s
interpretation of the Lee Plan provision(s) and a discussion of the legal issues involved. A separate
planning analysis must also be provided demonstrating the applicant’s interpretation is consistent
with other provisions of the Lee Plan.

Page 2 of 3 Attachment 2




c. Reqguests that do not sufficiently demonstrate that property rights of a specific property will be
directly affected by the Lee Plan will not be processed.

(2) CPAC Recommendation. The County Attorney will reduce the recommendations of the CPAC in
writing, unless he or she is in the minority, in which case the Planning Manager will reduce the majority
recommendation to writing. The Planning Manager will deliver the recommendations to the LPA for
consideration as an agenda item at a future meeting of the LPA. If the committee cannot recommend an
interpretation_unanimously, then both a majority and minority recommendation will be made to the
LPA. If the committee cannot reach a majority position, then each official will submit a separate
recommendation to the LPA.

(3) LPA Recommendation. The LPA will review the recommendation of the CPAC at a publicly noticed
meeting. The LPA will then consider the CPAC’s recommendation (including minority
recommendation, if applicable) and forward the LPA’s recommendation and comments to the Board of
County Commissioners.

(4) Final Interpretation. The Board of County Commissioners will render a final decision as to the
interpretation to be applied, which will be memorialized in a resolution, and will direct Department of
Community Development staff to initiate a Comprehensive Plan Amendment consistent with the

interpretation.

(5) Legal Effect of Legislative Interpretation. Once a Final Interpretation is approved by the Board, the
interpretation will have the force of law, unless the Lee Plan is amended to change the effect of the Final
Interpretation.  The resolution will control until such time the resulting Comprehensive Plan
Amendment goes into effect or an alternative Lee Plan amendment nullifying the Final Interpretation is

adopted.
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