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NOTICE 
OF PUBLIC HEARING 

 
The Lee County Board of County Commissioners will hold public hearings on Wednesday, October 8, 2014 in 
the Board Chambers at 2120 Main Street, Ft. Myers, FL.  Beginning at 9:30 am, the Board will consider a 
zoning application and proposed amendment to the Lee County Comprehensive Plan (Lee Plan) for the 
following cases. 
 
Zoning Case 
 
DCI2013-00024 & REZ2013-00016 
 
ESTERO APARTMENTS 
 
1) Amend existing Commercial Planned Development (CPD) zoning for Estero Interstate Commerce Park 

CPD to add the option to develop up to 136 dwelling units on Lots 2, 3, and 4 (totaling 8.57± acres), amend 
the Schedule of Uses to include Townhouse and Multiple-Family dwelling units, and add deviations.   

 
2) Approve a request to increase density, utilizing Transferable Development Rights (TDR) concurrent with a 

proposed CPD amendment pursuant to Lee County Land Development Code Chapter 2, Article IV, §2-141, 
et seq., for the use of 17 TDR units.  

 
Located at 10471 Corkscrew Commons Dr, Estero Planning Community, Lee County, FL. 
 
Copies of the Hearing Examiner's recommendation may be obtained or the file reviewed at the Zoning Division, 
1500 Monroe St., Ft. Myers, FL.  Telephone 533-8585 for additional information. 
 

If you did not appear before the Hearing Examiner or otherwise become a participant for that case in 

which you wish to testify, the law does not permit you to address the Board of County Commissioners. 
 

Statements before the Board of County Commissioners regarding the zoning case will be strictly 

limited to testimony presented to the Hearing Examiner, testimony concerning the correctness of the 

findings of fact or conclusions of law contained in the record, or to allege the discovery of new, 

relevant information which was not available at the time of the hearing before the Hearing Examiner. 
 
Lee County Comprehensive Plan (Lee Plan) Amendment 
Interested parties may appear at the meeting and be heard with respect to the proposed plan amendments.  
Contact Janet Miller of the Lee County Division of Planning at 239-533-8585 for further information on obtaining 
a record.   
 
CPA2011-00020 
 
FIDDLESTICKS BOULEVARD PARCEL 
 
Request to amend Map 1 of the Future Land Use Map Series to change the Future land use category of a 394-
acre property on Fiddlesticks Boulevard from Rural and Wetlands to Outlying Suburban and Wetlands.  
Located east of the south end of Fiddlesticks Boulevard and West of I-75 in the Daniels Parkway Planning 
Community.  
 

If a participant decides to appeal a decision made by the Board of County Commissioners with respect 

to any matter considered at this hearing, a verbatim record of the proceeding will be necessary to 

appeal a decision made at this hearing. 
 

Persons with disabilities who need an accommodation to participate in the hearing should contact  

Jamie Princing at 1500 Monroe St., Ft. Myers, FL 33901 (239-533-8585 or at jprincing@leegov.com). To 

ensure availability of services, please request accommodation as soon as possible, but preferably five 

or more business days prior to event. Persons using a TDD may contact Jamie Princing through the 

Florida Relay Services, 711. 
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LEE COUNTY 

DIVISION OF PLANNING 

STAFF REPORT FOR 

COMPREHENSIVE PLAN AMENDMENT 

CPA2011-20 

 

 Text Amendment ✓ Map Amendment 

 

 This Document Contains the Following Reviews 

✓ Staff Review 

✓ Local Planning Agency Review and Recommendation 

 Board of County Commissioners Hearing for Transmittal 

 Staff Response to Review Agencies’ Comments 

 Board of County Commissioners Hearing for Adoption 

 

STAFF REPORT PREPARATION DATE:  September 24, 2014 

 

PART I - BACKGROUND AND STAFF RECOMMENDATION 

 

A. SUMMARY OF APPLICATION 

1. APPLICANT/REPRESENTATIVES: 

The Jeffrey B. Freeman Trust FSM of Fort Myers, LLC, represented by Alexis Crespo, 

AICP/Waldrop Engineering 

 

2. REQUEST: 

Amend Lee Plan Map 1, the Future Land Use Map, for a 394 acre parcel from Rural and 

Wetlands future land use categories to Outlying Suburban and Wetlands future land use 

categories. 

B. STAFF RECOMMENDATION AND FINDINGS OF FACT SUMMARY 

1. RECOMMENDATION: Staff recommends that the Board of County Commissioners 

not transmit the proposed amendment. 

 

The Local Planning Agency, in a 4 to 2 vote, disagreed with the staff recommendation.  See 

Part III of this report for the LPA recommendation and their findings of fact.  
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 2. BASIS AND RECOMMENDED FINDINGS OF FACT: 

 The applicant submitted an application to amend the Future Land Use Map on 

September 30, 2011. 

 The upland portions of the subject property have been designated in the Rural future 

land use category since the Lee Plan was first adopted in 1984. 

 The property consists of 393.68 acres.  Of these, 143.85 are designated Rural (37% of 

the site) and 249.83 (63% of the site) are designated Wetlands by the current Future 

Land Use Map.   

 No wetlands jurisdictional determination has been provided by the applicant. 

 The plan amendment would result in isolated pockets of Outlying Suburban, an urban 

designation, within a wetland flowway system. 

 Increasing the development potential within and adjacent to a flowway system can 

create additional impacts to that system. 

 The subject parcel has only one point of access, located off of Fiddlesticks Boulevard 

near the Fiddlesticks Country Club gatehouse. 

 The extension of Three Oaks Parkway is expected to cross the subject parcel.  No 

right of way has yet been acquired on the subject property for the extension.  No 

funds are programmed for the roadway within the 5-year timeframe of the Capital 

Improvement Plan (CIP).  Right of Way acquisition funds have been programmed for 

the 6-10 year CIP planning horizon. 

 Offsite improvements would be necessary to connect Three Oaks Parkway to the 

south which would require bridging of the airport drainage canal.   

 The subject property abuts the Fiddlesticks Country Club, Old Hickory Golf and 

Country Club, and the Legends Golf and Country Club residential communities.  The 

property is bordered by I-75 on the eastern side. 

 The property is part of a larger Rural designated area that extends from I-75 to 

Michael G. Rippe Parkway.  This area includes several residential communities such 

as Fiddlesticks Country Club, Blackhawk subdivision, Briarcliff Ridge subdivision 

and other rural residential communities along Briarcliff Road. 

 The two nearest Lee Tran routes are approximately one mile and one and a half miles 

away, respectively. 

 The proposed amendment does not conform to the intent of the Lee Plan Evaluation 

and Appraisal Report in regards to the preservation of rural communities. 

 The Board of County Commissioners has previously recommended to not transmit a 

Plan amendment request, PAM96-07, for the subject property that would have 

changed the future land use designation from Rural to Suburban. 
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C. BACKGROUND INFORMATION 

1. EXISTING CONDITIONS: 

SIZE OF PROPERTY:   
394 acres 

 

PROPERTY LOCATION:   
The property is located at the end of Fiddlesticks Boulevard, west of I-75, one and a half 

miles south of Daniels Parkway, and one and a quarter miles north of Alico Road. 

 

EXISTING USE OF LAND:   
The land is currently used for cattle grazing. 

 

CURRENT ZONING:   
The entire subject property is zoned AG-2 (Agricultural). 

 

CURRENT FUTURE LAND USE CATEGORY:   
The subject property is currently depicted on the Lee County Future Land Use Map as 

249.85 acres of Wetlands and 143.85 acres of Rural.  

 

2. COMPREHENSIVE PLAN BACKGROUND: 

 The upland portions of the subject parcel are in the Rural future land use category.  The 

wetland portions are in the Wetland future land use category.  This area was designated 

with these categories by the 1984 adoption of the original Lee Plan.   

   

3. SURROUNDING ZONING, LAND USES, AND FUTURE LAND USE 

DESIGNATIONS: 
Abutting the east side of the subject property is I-75.  East of I-75 is vacant land zoned 

AG-2 located in the Tradeport future land use category.  Along the west side of the 

subject property is the Fiddlesticks Country Club which was zoned as a Planned Unit 

Development by Resolution Z-79-212 for 774 units on 704 acres.  This results in an 

overall density of 1.1 dwelling units per acre. The community is designated with the 

Rural future land use category.  To the north is the Old Hickory Golf and Country Club, 

and to the northwest is the Legends Golf and Country Club.  Both of these residential 

communities are in the Outlying Suburban and Wetlands future land use categories.  Old 

Hickory was zoned as Residential Planned Development by Resolution Z-87-237 for 858 

single family dwelling units on 313 acres for an overall density of 2.74 dwelling units per 

acre.  The Legends was zoned as a Residential Planned Development by Resolution Z-

95-051 for 1,573 dwelling units of multiple types on 657.4 acres for an overall density of 

2.39 dwelling units per acre.  The subject property is abutted on the south by a canal.  

Across the canal is vacant land that is zoned AG-2, a Mixed Use Planned Development 

(MPD) called 37 Acre Planned Development, and an Industrial Planned Development 

called Three Oaks Commerce Park.  The MPD was zoned by Resolution Z-11-10 for 

520,000 square feet of commercial uses and 100-unit motel/hotel.  The IPD was zoned by 

Resolution Z-06-95 for 30,000 square feet of commercial retail and 750,000 square feet 

of industrial uses. Both of the planned developments and the AG-2 parcel are in the 

Wetlands and Industrial Development future land use categories.  The completed portion 



 
Staff Report for    September 24, 2014 

CPA2011-20   Page4 of 16 

    
 

of Three Oaks Parkway currently ends south of the canal which abuts the southern 

property boundary. 

 

 

PART II - STAFF ANALYSIS 
 

A.  STAFF DISCUSSION 
The character of the subject property is predominated by a wetland flowway system and is 

being used as grazing lands for cattle.  The current and proposed Future Land Use Map 

identifies approximately 250 acres of the site, or 63 percent of the site as Wetlands.  The 

remaining 144 acres of the subject property is being asked to be redesignated to Outlying 

Suburban, an urban category.  The uplands are located in four non-contiguous areas.  The 

largest upland areas are located near the northeast and southwest corners of the property.  

The current Rural future land use category allows up to 1 dwelling unit per acre.  The 

proposed future land use category would allow up to 3 dwelling units per acres.   

 

The subject property is within a relatively large area of rural land between I-75 on the east 

and Michael G. Rippe Parkway to the west (Attachment 1).  This area contains low density 

rural residential uses. This rural area is situated between the more intense residential 

development to the north and the Industrial-designated areas south of the airport canal 

extending south to Alico Road. This rural strip acts as a buffer between industrial uses and 

the more intensely populated areas to the north.  An increase in residential density on the 

subject property would be incompatible with the existing rural community character.  

 

Currently the property, including both the Rural and Wetlands future land use categories, 

would allow up to 156 dwelling units.  In non-urban areas of Lee County density for the 

Wetlands future land use category is calculated at 1 unit per 20 acres.  In urban areas wetland 

density, as an incentive to preserve them, is calculated at the same rate as the surrounding 

urban uplands.  For the subject property, the redesignation from Rural (a non-urban category) 

to Outlying Suburban (an urban category), would result in the potential to develop up to 

1,182 dwelling units if all wetlands are preserved. This is an increase of more than 750 

percent.  If the residential density was clustered onto the 144 acres of uplands on the subject 

site to avoid impacts to the Wetlands and flowway system the resulting density of the upland 

areas would be approximately 8.2 units per upland acre. 

 

Staff has concerns that the requested future land use amendment would allow up to 1,182 

residential dwelling units as well as the potential for commercial uses.  It should be noted 

that the staff proposed amendments to the future land use element as part of the EAR based 

amendments would eliminate commercial site location standards in the County’s urban future 

land use designations.  This would increase the potential for intense commercial development 

on the site if the Future Land Use Map is amended as proposed by the applicant.  Staff does 

not recommend such a significant intensification of a site that is 63 percent wetlands, part of 

an identified flowway, and currently has only one means of access along Fiddlesticks 

Boulevard, a two lane road.  Staff concerns are discussed in more detail below. 
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TRANSPORTATION/TRAFFIC CIRCULATION IMPACTS 

The subject property currently only has one means of access, from Fiddlesticks Boulevard in 

the northwest corner of the property.  There is a sixty-foot access easement between 

Fiddlesticks Boulevard and the northwest corner of the subject property recorded in OR 

Book 1715, Page 2756.  This access easement is just north of the Fiddlesticks Country Club 

gated entrance.  Currently this access is a dirt road used for agricultural purposes.  

 

Lee County Development Services staff have reviewed the application for the proposed 

amendment and provided comments in a memo dated September 10, 2013.  Development 

Services staff have stated concern with the intensity of the development with respect to the 

access that is provided to the parcel.  The Development Services memo states: 

 

“The Applicant has proposed a single access point to Fiddlesticks Boulevard.  Lee 

County Land Development Code (LDC) §10-291 governs the required access to 

developments.  According to the LDC, any residential development of greater than 5 

acres or any commercial development of greater than 10 acres is required to provide two 

(2) or more means of ingress/egress.  Approving a comprehensive plan amendment that 

would significantly intensify the development potential on the subject parcel without a 

commitment to provide more than one (1) means of ingress/egress does not seem 

appropriate.” 

 

The applicant proposes to access the Three Oaks Parkway extension once it has been built on 

the property.  However, the construction of the extension is not within the current 5-year 

Capital Improvement Program (CIP).  The property may not be able to achieve code-

compliant access for many years with or without the proposed amendment.  Therefore, 

adopting a more intense land use category on the subject property without a second access is 

not appropriate. 

 

Staff from the Lee County Department of Transportation has reviewed the amendment 

request and in a memo dated August 30, 2013 stated: 

The short term analysis provided by the applicant indicates all the study area roadway 

segments (3 miles radius) are anticipated to operate at or better than the adopted LOS 

standard in 2016. The analysis indicates that three road segments will operate below the 

adopted LOS by 2035. The segments are Daniels Pkwy from I-75 to Chamberlin Pkwy, I-

75 from Corkscrew Road to Alico Road and from Daniels Pkwy to Colonial Blvd. All 

three will be at LOS “F” with and without the proposed CPA in the year 2035. 

At this time the proposed development would worsen the known level of service issues on 

the three road segments identified by the applicant’s analysis.  Staff does not recommend 

intensifying land use categories when there are known roadway deficiencies. 

 

The future alignment of Three Oaks Parkway runs through the eastern portion of the subject 

parcel.  The applicant has created an easement for access and utilities across the subject 

property, recorded in OR Book 2271, Page 1755.  The easement provided by the applicant 

does not follow the intended alignment of the future Three Oaks Parkway extension but 

instead connects at its northern end to the access point for Fiddlesticks Boulevard.   
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There are no immediate plans for the County to purchase the necessary rights of way within 

the five-year horizon of the Capital Improvement Plan.  Such purchases are slated for the 6-

10 year horizon as funding has not been identified.  The section of Three Oaks Parkway to 

the immediate south of the subject property was constructed using funds from adjacent 

developers.  Lee County DOT is currently acquiring rights of way on sections of Three Oaks 

Parkway north of the subject property just south of Daniels Parkway.  Lee Plan Policy 36.1.6 

encourages voluntary dedication of land and construction of road segments on Lee Plan Map 

3A, the 2020 Financially Feasible Plan map. 

 

NATURAL RESOURCES 

Lee County Natural Resources staff state in a September 10, 2013 email: 

 

According to the Lee County data base, the historical flowway runs through the site from 

southeast to northwest.   Also, the I-75 drainage structures drain off-site flows from east 

onto the property.  Therefore, during the PD rezoning process, the applicant shall 

provide a detailed analysis for (1) preserving the existing flowway and (2) mitigating any 

drainage impacts (on both off- and on-sites).  

 

Historically water on this property has flowed to the north, towards the Six Mile Slough.  

Water flows onto the property from the east underneath Interstate 75.  The land owner has 

altered the subject property, which has redirected water flow into the large canal running 

along the south edge of the property.  This has functionally removed the subject property and 

properties to the east that drain into the site from the Six Mile Cypress watershed basin. 

 

Policy 5.1.2 of the Lee Plan provides guidance as to where residential development should be 

prohibited.  Policy 5.1.2 is provided below:  

 

POLICY 5.1.2: Prohibit residential development where physical constraints or hazards 

exist, or require the density and design to be adjusted accordingly. Such constraints or 

hazards include but are not limited to flood, storm, or hurricane hazards; unstable soil or 

geologic conditions; environmental limitations; aircraft noise; or other characteristics 

that may endanger the residential community. 

 

The subject site has approximately 394 acres.  About 63 percent or 250 acres are within the 

Wetlands future land use category and the applicant has agreed that these areas would be 

reviewed as wetlands in the absence of a verified wetland jurisdictional determination from 

the State of Florida.  These wetlands are part of a historical flowway that the South Florida 

Water Management District required that the applicant restore.  The SFWMD has indicated 

that the applicant has made the required improvements and is currently monitoring the 

restoration areas.  The subject site has physical constraints as described in Lee Plan Policy 

5.1.2.  Staff is not suggesting that all residential development should be prohibited on the 

subject site, however the policy does identify that sites with physical constraints could have 

their density adjusted accordingly.  Staff would not recommend increasing the allowable 

density on the subject site which could lead to future situations where the county would have 

to limit or deny development during the rezoning phase based on these physical constraints.  
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Lee Plan Goal 60 addresses surface water management and land use planning on a watershed 

basis.  Policy 60.1.2 urges the incorporation, utilization, and restoration of natural surface 

water flows.  Objective 60.4 identifies the Six Mile Cypress Basin as a critical area for 

surface water management.  The Objective states that “The County will maintain existing 

regulations to protect the unique environmental and water resource values of these areas.”  

Allowing for increased development potential in this area would be counter to Objective 60.4 

because it would not protect the site’s unique environmental and water resources.  

Maintaining the subject property’s current future land use category would help to lessen 

potential impacts to the historical flowway that is on the property.   

 

Objective 60.5 addresses the design of stormwater management systems and the 

incorporation of green infrastructure.  Policy 60.5.1 encourages new development to use best 

management practices in the design of their surface water systems.  Objective 61.2 and its’ 

policies address the design of water management features to mimic natural systems.  The 

applicant has informed staff in meetings that they are willing to re-establish water flows to 

the northern boundary as part of their overall surface storm water management plan.  Staff 

has no way of knowing if the applicants’ measures will be sufficient to address the storm 

water and flowway issues consistent with the Lee Plan.  The applicant has stated that such 

work would be done during the rezoning and Water District permitting processes.  Staff does 

not recommend increasing development potential within an historical flowway that is part of 

the Six Mile Cypress Basin. 

 

ENVIRONMENTAL CONSIDERATIONS 
The site is zoned AG-2 and is currently being used for agricultural purposes.  The site was 

vegetated in 2002; however, clearing for agricultural purposes has occurred on the site since 

2002.  Reviewing aerial photographs, each year more clearing and land alterations have 

occurred on the property.  The original application requested to remove the wetlands from 

the Wetlands future land use category (approximately 250 acres).  However, the applicant did 

not provide a verified wetland jurisdictional determination from the State of Florida as 

referenced in Chapter XIII of the Lee Plan to confirm the amount of wetlands on site. In lieu 

of the determination, the applicant agreed to amend the proposal to use the wetland lines as 

currently depicted on Lee Plan Map 1, page 1 of 8, The Future Land Use Map (Attachment 

2).   The subject parcel is approximately 63% designated in the Wetland future land use 

category as currently depicted on The Future Land Use Map.  These wetland areas are part of 

a large flowway system.  The upland portions consist of several non-contiguous areas within 

or adjacent to this flowway. 

 

A vegetative community assessment from 2011 and 2012 as well as a protected species 

survey was conducted by Passarella and Associates, Inc. in September 2011.  The 2012 

assessment and Florida Land Use, Cover and Classification System (FLUCCS) map provided 

by the applicant indicate the site is predominately improved pasture and forested areas.  

However, upon reviewing the 2013 Lee County aerial photography, the site appears to have 

undergone more clearing activities and alterations, presumably for agriculture; therefore, the 

current acreage of Land Use Cover and Classification System is unclear. The Lee Plan Future 

Land Use Map shows four non-contiguous uplands areas which are proposed for Outlying 
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Suburban.  These four upland areas are approximately 4.3 acres, 14 acres, 54.4 acres, and 

71.2 acres.  These uplands are separated by the large historic flowway running from the 

southeast to the northwest. 

 

Lee Plan Objective 114.1 addresses the conservation and protection of wetland and wetland 

systems through regulations and the goals, objectives and policies of the Lee Plan.  

Development of the scattered uplands will incur impacts to the wetlands, either directly or 

indirectly.  The applicant will have to impact the existing wetlands to gain access to the 

uplands on the property.   The applicant has not addressed how this access will be provided 

or how they will avoid impacts to the wetlands in order to be consistent with Lee Plan 

Objective 114.1. 

 

The property had been significantly altered over the past decade for agricultural purposes.  

On September 9, 2013, the applicant entered into a Consent Final Judgment with the South 

Florida Water Management District (District).  This was a settlement resolution between the 

Jeffery B. Freeman, as successor Trustee, and the South Florida Water Management District 

for purposes of settling all of the outstanding issues with the District; such as dredging, 

filling, and installation of culverts on the subject property.  As part of the Judgment, the 

property owner agreed to eliminate fill, restore certain areas, and remove culverts.  Upon 

recent discussion with the District, the applicant has made the improvements per the Consent 

Final Judgment and is currently monitoring the restoration areas.  It is unclear if the future 

project will incorporate these improvements in the restoration areas, or if the future 

development will be consistent with Lee Plan Goal 60 for a Coordinated Surface Water 

Management Plan to correct the surface water flows or Lee Plan Goal 61 for Protection of 

Water Resources to redirect the water back to the Six Mile Cypress Basin. 

 

COMPATIBILITY WITH SURROUNDING USES 

The subject property is adjacent to existing residential developments to the west and north, 

and vacant Industrial/Tradeport lands to the south and east.  Abutting the east side of the 

subject property is I-75, beyond which is vacant land zoned AG-2 located in the Tradeport 

future land use category.  The subject property is abutted on the south by a canal.  Across the 

canal is vacant land that is zoned AG-2, a Mixed Use Planned Development (MPD), and an 

Industrial Planned Development.  These parcels are in the Industrial Development and 

Wetlands future land use categories.  Along the west side of the subject property, also 

designated Rural, is the Fiddlesticks Country Club.  This development was zoned as a 

Planned Unit Development with an overall density of 1.1 dwelling units per acre.  However, 

the platted area contains less units than the zoning approval allowed, leaving it with a actual 

density of 0.84 units per acre, which is below the maximum Rural density of 1 dweling unit 

per acre.  To the north and northwest are Old Hickory Golf and Country Club and the 

Legends Golf and Country Club communities, both in the Outlying Suburban and Wetlands 

future land use categories.  These residential developments have densities between 2 and 3 

units per acre. 

 

The natural features of the subject property, such as the wetlands and flowway, and existing 

requirements of the Lee Plan, such as Goals 59, 60, and 61 which deal with surface water 
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management will require that a majority of any development on the site will occur within the 

uplands areas.   

 

One of these areas of uplands is in the northeastern corner, adjacent to I-75 and the closest 

area to Southwest Florida International Airport. Another large upland area is in the southwest 

corner of the property, adjacent to the Fiddlesticks Country Club which is developed at 1.1 

units an acre in the Rural future land use category.  If all of the allowable density from the 

subject site were to be concentrated on the approximate 144 acres of uplands the resulting 

gross density of the upland areas would be greater than 8 dwelling units an acre.  

Concentrating all of the residential units onto the limited uplands could cause relatively high 

density residential development near the Fiddlesticks County Club, which has the potential to 

negatively impact the character of the existing adjacent residential development.  Therefore, 

the proposed amendment is not consistent with Lee Plan Policy 5.1.5, which states that Lee 

County is to “Protect existing and future residential areas from any encroachments of uses 

that are potentially destructive to the character and integrity of the residential environment.”  

The subject site is currently in the Rural future land use category, and has the ability to 

develop at a level that is consistent with the neighboring residential development. 

 

ALTERNATIVE TRANSPORTATION 
The subject property is not served by any Lee Tran route.  The closest existing transit 

facilities are Lee Tran Routes 50 and 60. Route 50 runs along Daniels Parkway, 

approximately one and a half miles to the north of the subject property.  Route 60 runs along 

Alico Road approximately one mile south of the subject property. 

 

There currently are no pedestrian or bicycle facilities serving the subject property.  The 

nearest of these facilities are located in the Daniels Parkway right of way.  A multiuse path 

along Fiddlesticks Boulevard is funded for design in 2014 with construction scheduled in 

2015.  This facility will provide pedestrian and bicycle access to the facilities on Daniels 

Parkway and also allow access to the Daniels’ Lee Tran route.  The Lee County 

Bikeways/Walkways Facility Plan (Lee Plan Map 3D) shows a future sidewalk, shared use 

path, and undesignated bike lane on the future Three Oaks Parkway extension.  There are 

currently no funds programmed for the Three Oaks Parkway alignment within the five year 

horizon of the CIP. 

 

EMERGENCY MEDICAL SERVICES (EMS) 
The nearest ambulance service for the subject property is LCEMS Station 23 at 9700 

Treeline Avenue.  In a letter dated December 6, 2011, EMS staff expressed concern about 

their ability to provide timely service to the subject property.  The closest ambulance serving 

this location is 7.5 miles away and does not meet the 9-minute or less response time standard. 

The next closest station is also approximately7.5 miles away.   

 

POLICE 

The property is located within the jurisdiction of the Lee County Sheriff’s Office.  It is 

served by the Echo District station located at 12995 South Cleveland Avenue.  In a letter 

dated December 15, 2011 Sheriff’s Office staff stated that the proposed amendment would 

not affect the Sheriff’s office ability to provide core levels of service.  
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FIRE 
The property is located in the South Trail Fire District.  The property is served by Fire 

Station 62 at 13500 Sophomore Lane off Daniels Parkway.  In a letter dated October 4, 2011, 

South Trail Fire District staff stated that current facilities, staffing and equipment are 

sufficient to meet the needs of the estimated maximum buildout under the proposed 

amendment.  

 

SOILS 
The applicant has provided a description of the soils that are found on site.  For a detailed 

description please see the application materials. The depressional, or hydric, soils run 

roughly from southeast to northwest across the property, following the historic surface water 

flowways.  

 

AIRPORT NOISE ZONES 

Lee County Port Authority staff have reviewed the application for the proposed amendment 

and provided comments in a memo dated September 11, 2013.  Port Authority Staff have 

identified that Airport Noise Zones overlay a portion of the subject property.  The Port 

Authority memo states: 

 

Please be advised that a portion of this property is located within Airport Noise Zone C 

as outlined in Lee Plan Policy1.7.1 which requires formal notification that the property 

may be subject to varying levels of aircraft noise and over flights.  Noise Zone C is 

equivalent to the 55DNL contour as determined by the 2006 14 CFR Part 150 Noise and 

Land Use Compatibility Study.  Airport Noise Zones were established by Lee County in 

the late 1980’s as zoning overlays to provide certain development standards within 

aircraft noise areas and overflight corridors.  A portion of this property has fallen within 

a noise zone since the zones were developed. 

The Lee County Port Authority is in the process of finalizing an update to the Part 150 

Noise and Land Use Study.  The study has been reviewed and approved by the Lee 

County Board of Port Commissioners and is currently under review by the Federal 

Aviation Administration (FAA).  After the FAA approves the noise study it is the intent of 

the Port Authority to file a comprehensive plan amendment to update the noise zones in 

the Lee Plan to reflect the most recent noise contours developed as part of the Part 150 

Study.  Based on the most recent study, a portion of this property will remain in Noise 

Zone C along with an additional smaller portion (approximately 20,000 sq.ft.) which will 

fall within Noise Zone B, the 60DNL contour which does not allow residential units, 

places of worship, libraries, schools, hospitals, correctional institutions or nursing 

homes.   

As stated in the memo, portions of the property are currently within or anticipated to be 

within the Airport Noise Zones.  
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HISTORIC RESOURCES 
The subject property is within Archeological Sensitivity Zones 1 and 2.  The Florida Master 

Site File lists no previously recorded cultural resources with Section 34, Township 45S, 

Range 25E. Properties within the Sensitivity Zone 2 are required to obtain a Certificate to 

Dig from Lee County Division of Planning as part of the Development Order process.   

 

SCHOOL IMPACTS 
An estimated 353 school-aged children would be generated by the maximum possible 

development under the proposed amendment.  In a letter dated October 20, 2011, submitted 

as part of the application, the School District staff stated that there are currently sufficient 

seats within the district to serve the maximum potential students generated by the proposed 

amendment.   

 

SOLID WASTE 
The property is served by the Lee County Resource Recovery Facility and the Lee-Hendry 

Regional Landfill.  In a letter dated November 29, 2011, Lee County Solid Waste Division 

staff stated that solid waste collection service is available for the subject property through 

franchised hauling contractors.  Plans have been made to allow for growth to maintain long-

term disposal capacity at these facilities.  

 

UTILITIES 

Water and sewer service lines are currently installed along Fiddlestick Boulevard to the 

northwest of the subject property.  In a letter dated December 2, 2011, Lee County Utilities 

staff stated that there is currently sufficient capacity to serve the estimated maximum 

buildout possible under the proposed amendment. In order to provide service to the subject 

property, enhancements such as line extensions and off-site improvements would be 

necessary.   

 

LEE PLAN TABLE 1(B) 

Lee Plan Table 1(b) lists the 2030 residential allocations for each planning community. 

Although there is sufficient acreage available for the Daniels Parkway Planning Community 

in this table, the applicant has not demonstrated a need for increased residential density 

within Lee County.   

 

PREVIOUS PLAN AMENDMENT 

For informational purposes, a prior plan amendment, PAM 96-07, was proposed for the 

subject property but was not adopted. It proposed to remove the subject property from the 

Airport Noise Zone 3 Overlay, to reallocate residential acreage from Outlying Suburban to 

Suburban on the Year 2010 Overlay and to redesignate the subject parcel from Rural and 

Wetlands categories to the Suburban and Wetlands categories.  It was not transmitted by the 

Board of County Commissioners based on two issues.  At that time, the Board agreed with 

staff on the need to maintain the Airport Noise Zone 3, which was prohibited from having 

residential development by Lee Plan Policy 1.7.1.  The Noise Zones are based on a federal 

noise study and are defined by recorded sound levels.  The Board found that the request by 

the applicant for removing the property from Zone 3 was arbitrary and the applicant provided 

no evidence to support it.   The Board also found that the applicant had not sufficiently 
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demonstrated the need for additional residential density on the subject property. New airport 

noise zones have been adopted since PAM96-07 was heard by the Board. 

 

B.  CONCLUSIONS 

Due to the extensive wetlands on the subject property, the proposed amendment would create 

pockets of increased density within an existing flowway system.  The subject property is 

approximately 63% designated Wetland with much of the upland area in the form of isolated 

pockets within the wetlands.  The applicant has proposed a total number of residential units 

based on the preservation of all the wetland upon the property.  But because of the scattered 

nature of some of the upland pockets, the property cannot be developed without impacts to 

the wetland flowway system.  Therefore, increasing potential residential units within these 

isolated pockets is incompatible with a functioning wetland system.  Policy 5.1.2 prohibits 

residential development where physical constraints exist. 

 

The proposed increased density would also be incompatible with the rural nature of the 

surrounding communities.  The subject property is part of an existing Rural designated area, 

approximately 4 square miles in size, between I-75 and Michael G. Rippe Parkway.  

Increasing residential density on this subject parcel would be incompatible with this rural 

community.  Densities concentrated on the subject site’s uplands could be greater than 8 

units an acre.  Staff is concerned that the increased density would impact the character of 

adjacent residential communities. 

 

The rural corridor situated between I-75 and Michael G. Rippe Parkway serves as a buffer 

between the higher-density residential development to its north and the Industrial 

Development designated area to the south.  Increasing the density and intensity within this 

area would bring additional residential dwelling units in close proximity to Lee County’s 

industrial areas.  This could create additional impediments to the future development of the 

nearby vacant industrial parcels which requires compatibility with neighboring uses. 

 

The currently limited access to the subject property is incompatible with increasing the 

potential residential density.  The Lee County Land Development Code specifically requires 

multiple access points for large developments.  Although the Three Oaks Parkway alignment 

across the property is intended to be completed in the future, it would be premature to adopt 

higher residential densities before the additional access to the property has been created.  

Even after Three Oaks Parkway has been constructed, the onsite wetlands and flowways will 

make access to accommodate the increased density a challenge. 

 

In addition, staff has concerns with several issues regarding the subject property that the 

applicant has not sufficiently addressed.  The flow of water onto and off of the property, the 

preservation of wetlands, access to each of the upland areas will requires crossing the 

wetlands, and the future alignment of Three Oaks Parkway are all important Lee Plan issues.  

The applicant has stated that they will address these issues at later stages in the development 

process.  However, these issues are relevant to specific Lee Plan policies and need to be 

considered during this plan amendment process.  Further, increasing the density on the 

subject site will exacerbate these issues.  When viewed as a whole, increasing the density of 
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the subject site by changing the future land use category is not consistent with the Lee Plan, 

as it will not “further the goals, objectives and policies of the plan.” 

 

For the reasons outlined above, staff recommends that the Board of County Commissioners 

not transmit the proposed amendment. 
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PART III - LOCAL PLANNING AGENCY 

REVIEW AND RECOMMENDATION 

 

DATE OF PUBLIC HEARING:  August 25, 2014                           

 

A. LOCAL PLANNING AGENCY REVIEW 

Planning staff gave a brief presentation.  The applicant followed with an extensive 

presentation.  The applicants’ main representative stated that the issues raised by staff were 

best addressed through the zoning and development order processes and not during a plan 

amendment.  The applicant then mentioned that they provided a draft development 

agreement that staff had requested and described the proposed measures in the agreement.  

He stated that the measures proposed in the agreement would occur in conjunction with a 

future planned development rezoning. 

 

The applicants’ presentation included testimony from a hydrologist, an environmental 

planner, a transportation professional, and a land use planner. 

 

The applicants’ main representative then provided a set of their Findings of Fact.  These 

findings are listed under section III.B.1.below.  The applicant summarized the presentation 

by stating that staff issues would be addressed through the rezoning, development order and 

permitting processes.  He then asked the LPA to consider whether the subject property is 

more appropriate in a rural character or at a higher density. 

 

The LPA asked staff to clarify the status of Three Oaks Parkway.  LCDOT staff stated that 

the roadway has not been given any kind of Limited Access designation by the Board other 

than a section in Bonita Springs.  They further stated that projects in the 6-10 year CIP range 

did not have identified funding. 

 

Several members of the public then addressed the LPA.  The issues raised were an objection 

to the possibility of the subject property having an entrance onto Fiddlesticks Boulevard and 

how many dwelling units might be constructed on the subject property. 

 

Another member of the public then spoke on the amendment.  He described some of the 

development history of the area of the subject property.  He stated that the issues raised by 

staff do not preclude a plan amendment.  He stated that the subject property is not rural in 

character and is infill because it is surrounded by non-rural uses.   

 

The applicant then spoke to the LPA and stated that the County FLUM is not a jurisdictional 

determination and that the final number of units will be determined through the rezoning 
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process.  He then disagreed with staff about the definition of rural and future-urban levels of 

density. 

 

The LPA then expressed their view and issues regarding the amendment.  See attached 

minutes of the LPA Meeting. 

 

An LPA member moved to recommend that the Board transmit the proposed amendment 

with the Findings of Fact provided by the applicant.  The motion was seconded, discussed, 

and passed with a 4-2 vote. 

 

B.  LOCAL PLANNING AGENCY RECOMMENDATION AND FINDINGS OF FACT 

SUMMARY 

 

1. RECOMMENDATION: The LPA voted to recommend that the Board transmit the 

proposed amendment with the following findings of fact provided by the applicant. 

 

2. BASIS AND RECOMMENDED FINDINGS OF FACT: 

The LPA accepted the findings of fact as presented by the applicant below: 

 

 The subject property consists of 393.68 acres. The current Lee Plan future land use 

map designation is Rural (143.85 ac.) and Wetlands (249.83 ac.). 

 The applicant proposes to amend the lands designated Rural to Outlying Suburban, 

which will increase the maximum allowable density from one d-u. per acre to 3 d.u. 

per acre. 

 The subject property is bordered on three sides by urban development and urban land 

use classifications (Outlying Suburban, Tradeport, and Industrial).  On the fourth 

side, the subject property is bordered by the Rural land use classification, but the 

development of the property to the west exceeds the density permitted by the Rural 

land use classification and is considered an urban density under the Lee Plan. 

 The subject property is located within the central sewer and water service areas of 

Lee Plan Maps 6 and 7, and sewer and water service is available and adequate to 

serve the property, as amended. 

 The plan amendment is not projected to create any additional deficiencies in the 2035 

transportation network. 

 The subject property currently has access to Fiddlesticks Boulevard (a local road) 

and can access Three Oaks Parkway (a 4-laned arterial) by bridging the airport 

drainage canal. 

 The extension of Three Oaks Parkway as a 4-laned arterial through the subject 

property north to Daniels Parkway is designed and permitted by Lee County.  Right-

of-way acquisition is underway and construction funding is programmed for the 6-10 

year CIP planning horizon. 

 A bike-ped facility in Fiddlesticks Boulevard is presently programmed for 

construction in FY2014-15 that will provide alternative transportation access to the 
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subject property.  This bike-ped facility will also provide access to the existing Lee 

Tran stop at Daniels and Fiddlesticks. 

 The plan amendment will facilitate development under the planned development 

zoning process, which will require the developer to address restoration of historic 

drainage patterns, protection of wetland systems, accommodation of the right-of-way 

for Three Oaks Parkway Extension, compatibility with adjacent uses, access, and 

other matters. 

 Table l(b) of the Lee Plan will accommodate the plan amendment. 

 

 

C. VOTE: 

 

NOEL ANDRESS NAY 

DENNIS CHURCH AYE 

JIM GREEN NAY 

MITCH HUTCHCRAFT ABSENT 

JAMES INK AYE 

RICK JOYCE AYE 

DAVID MULICKA AYE 
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FROM THE APPROVED 8/25/14 

LOCAL PLANNING AGENCY MEETING MINUTES 

 

MINUTES REPORT 

LOCAL PLANNING AGENCY 

August 25, 2014 

 

 MEMBERS PRESENT:     

 Noel Andress (Chair)   Jim Ink    

 Dennis Church   Rick Joyce (Vice Chair)  

 Jim Green     David Mulicka 

 

MEMBERS ABSENT: 

Mitch Hutchcraft 

 

 STAFF PRESENT: 

 Brandon Dunn, Planning  Janet Miller, Recording Secretary  

 Andy Getch, DOT   Paul O’Connor, Planning Director 

 Michael Jacob, Asst. Cty. Atty. Becky Sweigert, Environmental Sciences   

    

Agenda Item 5 – Lee Plan Amendments: CPA2011-00020 Fiddlesticks Boulevard Parcel 

Mr. O’Connor gave a brief overview of this item. 

 

A PowerPoint presentation was provided by Russell Schropp (Henderson Franklin Law Firm), 

Alexis Crespo (Project Planner from Waldrop Engineering), David Willems (Project Engineer 

from Waldrop Engineering), Andy Woodruff (Project Ecologist from Passarella and Associates), 

and Ron Talone (Transportation Planner from Plummer and Associates).  All parties were the 

applicant’s representatives. 

 

It was explained that Mr. Willems would discuss drainage issues and some of the offsite impacts 

that occurred that influence how this property needs to be developed.  Mr. Woodruff would 

discuss wetland and species issues.  Mr. Talone would discuss traffic and traffic circulation. 

After Mr. Willems’ presentation, the LPA had some questions. 

 

Due to a question by Mr. Andress, Mr. Willems reviewed how they would convey the water to 

the north through the site. 

 

Mr. Andress asked if there was connectivity on the property to the north to Six Mile Cypress. 

Mr. Willems stated there was connectivity if the water gets high enough through the wetland 

system.  Although it is not ideal, that is where the water has historically gone. 
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Mr. Andress expressed concern that Six Mile Cypress is not currently getting the water it needs 

because of so many different developments that have occurred in that area.  He also noted that 

this particular site is on the FDEP map and is shown as one of the impaired areas of water in Lee 

County.  He asked how they would address the impairment that currently exists in the 

waterbodies in that area. 

 

Mr. Willems stated they typically have a nutrient loading calculation that would be required by 

the Water Management District in order to get their permit.  This will be analyzed to make sure 

the proposed project would improve the existing conditions. 

 

Mr. Andress asked if they hoped to convey some of the water to the Airport canal. 

Mr. Willems stated he would not propose that.  He felt it important to note that there are two 

control structures that currently drain a small portion of the southern part of the project into the 

canal.  It is not meant as a main outfall.  He believed it was put there in case there are localized 

areas that happen to be draining into the south so that it does not build up on the back side of that 

berm. 

 

Due to a question by Mr. Andress, Mr. Willems confirmed that central water and sewer services 

will be available to the site through Lee County Utilities. 

 

Mr. Church asked if it currently and naturally outfalls to the north and if it is bermed on all sides. 

 

Mr. Willems stated the water historically outfalls to the north.  Regarding the second question, it 

is not a noticeable berm on the north side.  It may be a bit higher, but it is not noticeable. 

 

Mr. Church felt it sounded as if a lot of water is headed south without a true water management 

system and that they could basically send it all north. 

 

Mr. Willems stated he did not believe it was a lot of water.  He explained there are small culverts 

to the south and the site is flat so it has to build up in order to flow.  There is a lot of grass out 

there, so it is not flowing very fast.  However, there is more water going to the south. 

 

Mr. Church asked if we would be creating issues for downstream people if we get the system 

designed to take most of the water north to Six Mile Cypress since there might not be proper 

conveyances. 

 

Mr. Willems stated the historic wetlands are there to drain it to the north.  This is something they 

will work on in more detail with the Division of Natural Resources and the South Florida Water 

Management District.  He also believed the County had plans to make some improvements in 

this area. 

 

Mr. Andy Woodruff presented his portion of the presentation regarding wetland and species 

issues. 
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Mr. Andress referred to comments made by Mr. Woodruff that they anticipate some of the 

developed areas would impact wetlands.  Due to a question by Mr. Andress, Mr. Woodruff 

reviewed some avenues available to the applicant to help mitigate those impacts to the wetlands. 

 

Mr. Church asked about the Consent Order. 

 

Mr. Woodruff stated he was not involved with that issue.  His understanding is that there was 

approximately less than 5 acres of habitat restoration that had to occur as a result of some 

culverts and berming that had been put in place and some cow ponds that had been dug.  

According to the District, this has been resolved.  Mr. Woodruff did not believe there were any 

outstanding issues with that Consent Order. 

 

Mr. Church stated this site has clearly been cleared and converted to pasture including wetland 

areas.  He asked if the District viewed the rest of the site to see what has occurred. 

 

Mr. Woodruff did not believe there was any illegality or violation with the clearing that occurred 

for the agricultural conversion.  He also did not believe this was part of that Consent Order.  His 

understanding was that the Consent Order dealt with structures that were put in place that had to 

be removed. 

 

Mr. Church stated that in looking at the aerial it reminded him of The Brooks project as far as 

how it looked 15 years ago.  The Agricultural operations wiped out a lot of wetlands and there 

were also Consent Orders involved.  When the developer came in, they created flowways, put 

some plantings back, and created a very viable wetland system.  Even though we are only at the 

Comprehensive Plan level, a commitment is about doing something nice as described above.  

There is the potential for this to be a good project but there is uncertainty as to whether any of 

that is going to happen (as described above). 

 

Mr. Woodruff stated he anticipated that through the environmental resources permitting and the 

Army Corp permitting for the project that many issues are going to be evaluated.  Mr. Willems 

would be involved in basically reengineering the hydrology and making sure we have adequate 

water levels maintained in those existing preserved areas.  As Mr. Willems indicated, a lot of this 

area is cut off from its historic surface water flow. 

 

Mr. Ron Talone, Traffic Consultant for the project, from David Plummer and Associates, 

provided his portion of the presentation.  He discussed traffic issues and traffic circulation. 

Mr. Andress asked for clarification that until we get the Three Oaks Parkway improvements, the 

only access to and from the property will be from Fiddlesticks Boulevard (two lanes). 
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Mr. Talone stated that initially the access would be the existing easement to Fiddlesticks 

Boulevard.  However, in the proposed development agreement mentioned by Mr. Schropp, it 

states that after a certain number of units early in the project, the applicant would be willing to 

construct a bridge across the canal to provide another access. 

 

Mr. Ink noticed it said that in 2035 I75 needs 6 lanes plus 4 lanes.  He asked if this would help 

mitigate this process from Daniels past Alico. 

 

Mr. Talone stated those improvements would certainly help relieve main line I75 between 

Daniels and Alico.  He did not reference those improvements because the two segments that 

were identified were north of Daniels and south of Alico.  The Needs Plan shows 10 lanes (6 

lanes plus 4 lanes).  This is a highly debated issue as to how that is to be done.  However, it 

would provide substantial relief to the north of Daniels and to the south of Alico similar to what 

direct connect will do to help the I75 main line between Alico and Daniels. 

 

Mr. Church referred to the offer of constructing a bridge across the Airport canal and asked if it 

would be a 2 lane cross section. 

 

Mr. Talone stated this would need to be determined.  It is anticipated that those types of details 

will be worked out during the zoning approval process.  Ideally, it would be done in a way that 

would be incorporated into the eventual construction of Three Oaks Parkway. 

 

Due to a question by Mr. Church, Mr. Talone confirmed it was his understanding that in the draft 

developer agreement there was an offer to build that bridge in exchange for impact fee credits. 

 

Mr. Church referred to Three Oaks Parkway and asked if the land owner signed all the 

authorizations.  He asked if they were a part of the permitting for that road. 

 

Mr. Talone only knew the land owner was aware of the County’s efforts.  He did not know to 

what extent there was coordination between the County and the applicant. 

 

Mr. Andress asked if there was a guarantee that if this project were to move forward that they 

could have an access to Three Oaks Parkway since it is a limited access road. 

 

Mr. Talone stated he assumed there would be an effort not to have an excessive number of access 

points; however, he would expect there to be a couple of access points serving this property. 

 

Mr. Andress asked if Three Oaks Parkway had been extended almost to their property boundary 

currently.  If so, how many lanes is it? 

 

Mr. Talone stated the answer was “yes.”  From the south, it goes from Alico Road right up to the 

canal.  It is 4 lanes. 
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Mr. Church asked if an agreement would be made during the zoning process about limiting the 

number of units until such time as Three Oaks Parkway is connected. 

 

Mr. Talone stated the answer is “yes.”  In the draft agreement there was discussion about limiting 

it to a certain number of units where you have access only to Fiddlesticks Boulevard and then to 

go beyond that number of units there would need to be a connection to the south. 

 

Due to a request by Mr. Mulicka, Mr. Talone reviewed a PowerPoint slide to help provide a 

visual pattern on what the project might look like if it was connected (yellow and blue areas of 

the slide).  It showed that it would only increase the load on Fiddlesticks Boulevard in the 

beginning. 

 

Mr. Mulicka noted it seemed as if the applicant was bearing most of the burden of the property 

being given over to this roadway as part of their current land.  He asked if this road was part of 

the applicant’s current ownership. 

 

Mr. Talone confirmed that the portions on the applicant’s property are under his ownership. 

 

Mr. Andress asked if the northern portion utilizes the current alignment of Fiddlesticks 

Boulevard. 

 

Mr. Talone stated it does when it gets to the very northern end.  It would intersect at the current 

intersection but they do anticipate improvements to and through Daniels Parkway.   

 

Mr. Andress asked if the County currently had approvals from the residents of Fiddlesticks to 

utilize their road for the northern portion of the Three Oaks extension. 

 

Mr. Talone stated he did not know the details of those agreements.  The alignment was selected 

after much consideration and public workshops.  All parties are aware of the alignment.  His 

understanding is that the alignment immediately adjacent to the interstate was done in part 

because of concerns not to have a major road immediately adjacent to Fiddlesticks and other 

properties in the area. 

 

Due to a question by Mr. Andress, Mr. O’Connor confirmed that Fiddlesticks Boulevard is 

currently a County road. 

 

Mr. Schropp continued the presentation.  He explained more about the draft development 

agreement based on questions from the LPA. 

 

Mr. Green noted that 290 units were mentioned during the presentation.  He asked if they were 

proposing that number in their agreement as a cap on density. 
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Mr. Schropp stated the answer was “no.”  That was the amount of development that would be 

allowed to use the access point on Fiddlesticks Boulevard before the second access point would 

be required to be developed. 

 

Mr. Green noted it was mentioned in the presentation that this number was close to the current 

allowed density within the Rural land use category.  However; staff lists a number of 156. 

 

Mr. Schropp stated they may have calculated it differently from staff.  They calculated it in the 

spring when they were working on the development agreement.  Mr. Schropp noted he did not 

see staff’s calculation until last week when he received the staff report.  There might be a 

discrepancy between how the density was calculated. 

 

Ms. Crespo finished the presentation.  Her presentation covered: 1) the land use planning 

components of the request; 2) the surrounding land use pattern and why that directly supports the 

change to outlining suburban for the subject property; 3) the staff report; and, 4) the findings of 

fact. 

 

Mr. Church referred to the discrepancy between the land use map for the wetlands and the 

FLUCCS mapping.  According to Mr. Woodruff, when the jurisdictional determination is made, 

there will be some wet pastures that are claimed.  He asked if the math occurs in terms of how 

many acres of uplands there will be and how many potential units of density will be allowed 

after the jurisdictional line is determined. 

 

Ms. Crespo stated that is correct and she explained it in detail to the LPA. 

 

Mr. Andress stated that once the jurisdictional determination is determined it appears that most 

of the center of the property is going to be jurisdictional wetlands.  What is the connectivity there 

and how much impact are you going to have?  What type of structures are you going to utilize in 

order to not disturb that flowway in terms of these crossovers that will be needed? 

 

Ms. Crespo referred to a particular slide in the PowerPoint presentation and stated they felt the 

blue line is fairly representative of those wetlands.  There are opportunities to get from the east to 

the west without impacting a wetland based on what is known today.  The white area is not 

wetlands so roadways could occur.  They have not done any site planning at this point, but there 

are opportunities to avoid impacts. 

 

Mr. Church stated the LPA had not heard from any residents of Fiddlesticks speaking for or 

against the project.  He asked if the applicant met with the community to gage their sense of this. 

 

Ms. Crespo stated the owner’s representative had been in regular contact with residents of 

Fiddlesticks and they provided information regarding the application. 
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Mr. Church stated that during the presentation it was mentioned that the Land Development 

Code did not allow development with only one access point if it is more than 5 acres.  However, 

this project proposes 290 units.  They would get a deviation so in reality, you would end up with 

a project that is bigger than 5 acres with more than one access point. 

 

Ms. Crespo stated this was a common deviation to seek.  Her initial point was that, by right, they 

cannot develop this property with one access point based upon the acreage and the number of 

units.  It would trigger a second access point.  They would have to propose something through 

staff such as a certain number meaning a trigger or something similar to support the deviation.  

For a project this size, she did not believe the County would support a deviation with a single 

access point. 

 

Mr. Mulicka stated it sounded like the County would be building this road one way or the other 

over the next 6-10 years.  Therefore, this connection is going to happen.  This being the case, it 

seems there would be some impact on existing wetlands that are on the property one way or 

another. 

 

Ms. Crespo stated this was correct.  The total length of the roadway has 25 acres of wetlands 

within the boundary of the roadway project and all are being impacted with mitigation offsite. 

 

Mr. Mulicka noted this is not just an issue of what the owner wants to do.  It is going to happen 

one way or the other as the road gets built. 

 

Mr. Schropp made some final comments and concluded the presentation. 

 

The meeting convened at 10:40 a.m. for a 10 minute break and reconvened at 10:50 a.m. 

 

The LPA asked some general questions of staff (including Andy Getch and Paul O’Connor). 

 

Mr. Andress opened this item for public comment.  Public input was received from Michael 

Roeder (on behalf of the Fiddlesticks Country Club), Ryan Shaw (General Manager and 

Executive Vice President for Fiddlesticks Country Club), Peter (last name was illegible) 

(representing Old Hickory), Alan Freeman (speaking based on his knowledge of the area), and 

Ed Harrington (Royal Tee). 

 

Per Mr. O’Connor’s request, Ms. Becky Sweigert from Environmental Sciences, reviewed the 

wetland issues. 

 

General questions and answers ensued and some rebuttals were made by Mr. Schropp. 

 

The Chairman concluded public comment and brought the item back to the LPA for discussion. 
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Mr. Green stated we are already entitled for densities in our County that make us similar to Fort 

Lauderdale.  He did not believe that is where we wanted to go.  If we increase densities, we are 

going above what Fort Lauderdale currently is.  It is not just a matter of going from 1 unit per 

acre to 3 units per acre, but rather that we are going from 150 units to over 1,000 units.  It has to 

do with how wetlands are treated which changes as you go from Rural to another category.  To 

him, this proposal is over the top.  He stated that Lee County is a wonderful place to live 

partially because of its diversity.  We have a Rural enclave in the middle of Lee County which he 

feels is not only good but that we need it there.  We will be going 750% over Rural density if we 

allow this.  Mr. Green stated he was not against this area being developed but that it should be 

along with what is in the area which is rural densities plus or minus 10%.  He felt this plan 

should be rejected as it is not good for Lee County and it is not needed. 

 

Mr. Joyce referred to the Hawks Haven project, which he was against because he felt it should 

stay Rural.  It was a large project that was transitioning to Rural areas.  However, this proposal is 

different because it is more of an outparcel of Rural in a pretty significant urban area both to the 

south and the Interstate to the east.  He wished there was a jurisdictional determination at this 

point and felt the County should require that as part of the Comprehensive Plan Amendment 

process because we cannot nail down the density at this point.  He agreed with comments made 

earlier by Mr. Freeman that this is not a Rural area anymore even though it was initially Rural in 

1984.  So much development has happened around it.  In addition, improvements are planned for 

Three Oaks Parkway.  He was supportive of the proposed amendment. 

 

Mr. Ink stated he preferred to keep Comprehensive Plan Amendments separate from the Zoning 

process.  The LPA heard a lot of comments today from both sides that would almost be zoning 

testimony.  The map that the County has in place currently shows all of the Outlying Suburban 

areas around this property.  Outlying Suburban is 1-3 units per acre.  He referred to comments 

made earlier that we could end up having 1,100 units out there.  However, we do not know that 

at this point since it still has to go through a rezoning process.  It is true that going to Outlying 

Suburban would allow you to treat wetlands differently.  They could end up being allowed 350 

or 400 units.  In his opinion, this property should be Outlying Suburban and we need to rely on 

the zoning process to sort out the details as it moves forward. 

 

Mr. Church generally agreed with Mr. Ink’s comments.  He felt the applicant made a strong case 

for what they are proposing.  He noted that staff did not really come back and rebut the case 

made by the applicant’s representatives.  Regarding how many units they will be allowed, he 

noted that at this point all we are doing is changing the designation.  The actual units will 

become a function of the jurisdictional determination and the various codes and processes.  Mr. 

Church stated he was in favor of the applicant. 

 

Mr. Mulicka agreed we need to separate the Comprehensive Plan Amendment from a Zoning 

and Planned Development process.  He felt the applicant made a compelling and thorough 

argument.  They seem to want to be compliant and work out the details.  It is true that we do not  
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have a site plan, which can be unnerving, but he felt we have a lot of processes in place that 

allow for a lot of discussion and there are multiple agencies involved.  What this project will 

look like at the end versus how it looks today is not the LPA’s charge.  He referred to the Olga 

Community Plan and noted how easy it was to come to a consensus at that time to support that 

area as Rural.  However, this project is the opposite of that.  It is next to a highway that is going 

to have 10 lanes with another 4 lanes next to it.  This means it will have 14 lanes of traffic next 

to a development that is surrounded by other developments.  All those developments currently in 

place would have had to make their own compelling cases for their subdivisions relating to 

traffic and roads.  He preferred to honor that process and move this amendment forward. 

 

Mr. Andress felt there were too many unanswered questions at this point.  If this proposal is 

approved, the applicant can go through the zoning process and get 290 units on this property 

which exceeds what this property is allowed today.  It is a major wetland area that is currently 

deemed to be impaired.  He noted that, according to the Division of Natural Resources, it will 

cost Lee County over 60 million dollars to meet the TMDL requirements that FDEP has imposed 

on Lee County to remove nitrogen and phosphate from our waterbodies.  This project might be 

allowed 1,182 potential units in an area that is already impaired with water.  Mr. Andress stated 

he was not opposed to this area being developed but this proposal is going from 1-3 units per 

acre to 1,182 units which equates to over 8 units per acre on the upland areas.  He also referred to 

comments about it being near I75, but noted this did not mean anything because you are not 

going to access I75 from this property or from the direct link.  Having infrastructure in place and 

being near I75 does not have relevance to the future development potential of this property.  Mr. 

Andress stated he could not support his amendment. 

 

Mr. Church made a motion to support the applicant’s request including their basis and 

recommended findings of fact, seconded by Mr. Mulicka.  The motion was called and 

passed 4-2.  Mr. Andress and Mr. Green were opposed. 

























IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT
IN AND FOR LEE COUNTY, FLORIDA

SOUTH FLORIDA WATER
MANAGEMENT DISTRICT,

Plaintiff,

v.	 Case No.: 06-CA-5375

BRIAN S. FREEMAN, as Successor Trustee,
F.S.M. of FORT MYERS, LLC,
a Limited Liability Company, and
BJ HOLDINGS OF FORT MYERS, LLC,
a Limited Liability Company,

Defendants.

CONSENT FINAL JUDGMENT

Plaintiff, South Florida Water Management District ("District"), and the Defendants,

Brian S. Freeman, as Successor Trustee of the Fiddlesticks Land Trust, F.S.M of Fort Myers,

LLC, and BJ Holdings of Fort Myers, LLC (collectively, "Defendants"), in order to resolve the

matters at issue without the necessity of further litigation, have consented to the entry of this

Consent Final Judgment ("Judgment").

The District and the Defendants hereby stipulate and agree to Paragraphs 1 through 5.

Paragraphs 6 and 7 contain the District's allegations, which the Defendants neither admit nor

deny.

1. This Court has jurisdiction over the subject matter pursuant to Article V, Section

5, of the Constitution of the State of Florida, and Sections 26.012, 120.69 and 373.129, Florida

Statutes ("Fla. Stat.").



2. This Judgment shall constitute the complete settlement between the District and

Defendants of all issues raised in the District's Second Amended Complaint, and all allegations

contained therein. This Judgment does not constitute a settlement of any matters that are not

contained in the Second Amended Complaint or this Judgment, nor does it constitute settlement

of any violations that may arise in the future.

3. The District is a government entity authorized to sue and be sued under Chapter

373, Fla. Stat., also existing by virtue of Chapter 25270, Laws of Florida, 1949, and operating

pursuant to Chapter 373, Fla. Stat., and Title 40E of the Florida Administrative Code ("Fla.

Admin. Code"), as a multi-purpose water management district with its principal office at 3301

Gun Club Road, West Palm Beach, Florida 33406. All of the property described herein, lies

within the geographic boundaries of the District's jurisdiction.

4. Jeffrey B. Freeman, as Successor Trustee of the Fiddlesticks Land Trust, owned

the property located in Fort Myers, Parcel ID No. 34-45-25-00-00001.0000, Lee County, Florida,

the legal description for which is attached hereto and incorporated herein as Exhibit A, at the

time the alleged violations occurred. Upon Jeffery B. Freeman's death on January 17, 2011, title

to this parcel was transferred to Defendant Brian S. Freeman, as the personal representative of

the estate of Jeffery B. Freeman, deceased, and as Successor Trustee of the Fiddlesticks Land

Trust. On or about December 27, 2012, this parcel was then transferred to Defendant BJ

Holdings of Fort Myers, LLC. Defendant BJ Holdings of Fort Myers, LLC then transferred this

parcel to Brian S. Freeman, as the personal representative of Jeffrey B. Freeman, deceased, on or

about August 2, 2013, who now asserts that he is the owner of this parcel. Defendant F.S.M of

Fort Myers, LLC, is the owner of the property located in Fort Myers, Parcel ID No. 34-45-25-00-

00002.0000, Lee County Florida, the legal description for which is attached hereto and
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incorporated herein as Exhibit B. The two parcels of land are hereinafter collectively referred to

as the "Property."

5. Defendants are "persons" within the meaning of Section 373.019(15), Fla. Stat.,

and are subject to the provisions of the Florida Water Resources Act in Chapter 373, Fla. Stat.,

and the rules promulgated thereunder in Title 40E, Fla. Admin. Code.

6. Beginning in 2004, District staff began observing that vegetation was being

cleared on the Property and that the vegetation was being removed with the roots. In addition,

District staff later observed the placement and spreading of fill material and the dredging of a

small pond in areas on the Property that, in the opinion of the District staff, constitute wetlands.

In February 2005, the District observed ditching and diking along the northern and western

boundaries of the Property, as well as the installation of culverts. The District also observed that

additional fill material was placed on the Property in areas that, in the opinion of District staff,

constitute wetlands. The District also observed water flowing through the culvert underneath the

access road in the northwest corner of the Property on September 29, 2009. The District later

observed on February 6, 2013, that additional culverts were installed under the road along the

northern boundary of the Property.

7. The District alleges that the dredging, filling, and installation of culverts on the

Property constitute "works" as defined in Section 373.403(5), Fla. Stat. Furthermore, the District

alleges that the Property contains wetlands as those are defined in Section 373.019(27), Fla.

Stat., and Chapter 62-340, Fla. Admin. Code, and that the Defendants constructed and are

maintaining and operating works on the Property without an environmental resource permit, as

required by Sections 373.413, 373.414 and 373.416, Fla. Stat., and Rule 40E-4.041, Fla. Admin.

Code.
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8. The Defendants dispute the District's factual and legal allegations raised in this

action on the basis that a significant portion of the works described existed on the Property prior

to the Defendants' acquisition of the Property and that any activities conducted by the

Defendants which constitute alleged violations of Chapter 373, Fla. Stat., are otherwise exempt

agricultural undertakings as provided by said Chapter. Nonetheless, the Defendants, without any

admission of liability therein, hereby consent to entering in of this Judgment for purposes of

settling of all outstanding issues with the District in the above-styled case.

Based upon the foregoing, it is hereby ORDERED AND ADJUDGED as follows:

9. Within 120 days of entry of this Judgment, the Defendants shall remove the

unauthorized fill material, and any other deleterious materials that were placed in, on or above

the wetlands in the northwest corner of the Property, as shown on Exhibit D, which is attached

hereto and incorporated herein, to the surrounding elevation of 18.3' NGVD ± 0.1'. Also within

120 days of entry of this Judgment, the Defendants shall re-grade the road located along the

northern boundary of the Property, as shown on Exhibit D, attached hereto and incorporated

herein, to the elevation of 19.1' NGVD ± 0.1'. Any fill material removed from the road or from

the northwest corner of the Property, as shown on Exhibit D, attached hereto and incorporated

herein, shall be used to create ditch blocks that the Defendants shall install in the ditches located

along the northern boundary of the Property and in the northwestern corner of the Property in the

location shown on Exhibit D. Within 120 days of entry of this Judgment, the Defendants shall

install ditch blocks in the ditches located along the northern boundary of the Property and in the

northwestern corner of the Property, as shown on Exhibit D, attached hereto and incorporated

herein. In the event additional fill material is necessary to complete the required ditch blocks,

Defendants may utilize clean offsite fill material. However, nothing herein shall be construed to
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limit Defendants' access to the Property. In the event that the northwestern ditch block has the

effect of preventing access to the Property, the Defendants may contact the District to modify the

terms of this paragraph.

10. Within 120 days of entry of this Judgment and prior to re-grading the road, the

Defendants shall remove or fill, seal, or obstruct the three culverts located under the road along

the northern boundary of the Property, as shown on Exhibit C, attached hereto and incorporated

herein, to prevent the flow of water under the road.

11. Within 120 days of entry of this Judgment, the Defendants shall fill the large cow

pond located in the northern portion of the Property, as shown on Exhibit D, attached hereto and

incorporated herein, to the surrounding elevation of 18.2' NGVD, using the fill material that

currently exists on the Property. Defendants shall place any remaining fill material removed in a

self-contained, upland location in order to prevent any adverse water quality impacts to adjacent

offsite properties, receiving waters, and wetlands, and to prevent any violations of State Water

Quality Standards contained in Chapter 62-302, Fla. Admin Code. In the event additional fill

material is necessary to fill the large cow pond Defendants may utilize clean offsite fill material.

12. Within 135 days of entry of this Judgment and upon completion of the corrective

actions described above, the Defendants shall re-grade any rutting of soil in wetlands in the

northern portion of the Property caused by the prior clearing of trees by the roots or heavy

machinery operation. And in the restoration area depicted in Exhibit D.

13. Prior to initiating any of the corrective actions described in this Judgment,

Defendants shall implement Best Management Practices ("BMPs") on the Property, such as the

installation of turbidity or erosion control measures (i.e. silt fences), around the adjacent

wetlands in order to prevent any adverse water quality impacts to adjacent offsite properties,
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receiving waters, and wetlands, and to prevent any violations of State Water Quality Standards

contained in Chapter 62-302, Fla. Admin. Code. The Defendants shall ensure that the erosion

and turbidity control measures are properly installed and remain in place until the Corrective

Actions have been completed and approved by the District.

14. Within 135 days of entry of this Judgment and prior to any planting, the

Defendants shall contact Melissa Roberts, P.E., Section Leader, Lower West Coast Service

Center, 2301 McGregor Blvd, Fort Myers, FL 33901, (239) 338-2929 ext. 7795, to schedule

an inspection of the corrective actions described above. If the District identifies any deficiencies

with the corrective actions described herein, the Defendants shall have 30 days in which to

correct any deficiencies identified by the District.

15. Within 135 days of entry of this Judgment, and upon completion of the re-grading

work described herein, Defendants shall seed the fill removal areas in the northwest corner of the

Property shown on Exhibit D, attached hereto and incorporated herein with either winter ryegrass

(if prior to the start of the wet season) or brown top millet (if after the start of the wet season) at a

rate of 25 pounds per acre. The seeding is intended to reduce the potential for wind and rain

erosion in the wetlands. After two years of entry of this Judgment, the fill removal areas in the

northwest corner of the Property shown on Exhibit D shall be planted as follows if these areas

have not achieved 80% coverage of native wetland plant vegetation and in the manner further

described in Paragraphs 17 through 20 of this Judgment.:

SPECIES SIZE DBH CANOPY DENSITYHEIGHT

St. Johns wort
Hypericum fascicul. liner NA 1.5' NA 3' o.c.

Yellow-Eyed Grass
Xyris spp. liner NA 1.5' NA 3' o.c.
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Smooth Cordgrass
Spartina bakerii	 liner NA 1.5' NA 3' o.c.

Soft Rush
Juncus effuses	 Bare Root NA 1.5' NA 3' o.c.

Bealcrush
Rhynchospora spp. 	 Bare Root NA 1.5' NA 3' o.c.

Maidencane
Panicum hemitomon Bare Root NA 1.0' NA 3' o.c.

Fakahatchee Grass
Tripsachum dactyloides liner NA 1.5' NA 3' o.c.

16. Within 180 days of entry of this Judgment, and after District approval of the

corrective actions described above, the Defendants shall complete the planting of the areas

shown as "to be restored" on Exhibit D, attached hereto and incorporated herein, utilizing the

following planting specifications:

SCRUB-SHRUB WETLAND

The scrub-shrub wetland areas labeled as "to be restored" on Exhibit D shall be planted

with the following vegetation as follows:

SPECIES	 SIZE CALIPER HEIGHT CANOPY DENSITY

Bald Cypress
Taxodium distichum	 3 Gal. 0.5" min. 4.5-6' min. 18-24" min 10' o.c.

Pond Cypress	 3 Gal. 0.5" min. 4.5-6' min. 18-24" min 10' o.c..
Taxodium ascendens

Slash Pine	 3 Gal. 0.5" min. 4.5-6' min. 18-24" min 10' o.c.
Pinus elliottii

Wax Myrtle
Myrica cerifera	 3 Gal. multi-stem 4.5-6' min. 24" min. 10' o.c.
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The scrub-shrub wetland areas labeled "to be restored" on Exhibit D shall be planted with

the following vegetation that is consistent within the understory of the forested cypress habitat as

follows:

Swamp Fern	 Bare root/
Blechnum serrulatum liner NA NA NA 3' o.c.

Leather Fern	 Bare root/
Achrostichum danaeif. liner NA NA NA 3'o.c

Smooth Cordgrass	 Bare root/
Spartina bakerii 	 liner NA NA NA 3'o.c.

Soft Rush	 Bare root/
Juncus effuses	 liner NA NA NA 3' o.c.

17. Within 180 days of entry of this Judgment, the Defendants shall contact Melissa

Roberts, P.E., Section Leader, Lower West Coast Service Center, 2301 McGregor Blvd,

Fort Myers, FL 33901, (239) 338-2929 ext. 7795, to schedule an inspection of the planted

areas. If the District identifies any deficiencies in the planted areas, the Defendants shall have 30

days in which to correct any deficiencies identified by the District.

18. Upon completion of the Corrective Actions described herein, the Defendants shall

perform maintenance and monitoring of the re-planted wetlands shown on Exhibit D, and shall

submit maintenance and monitoring reports for a period of five years, which shall be submitted

to the District at the following intervals: 1) semi-annually for the first two years, and 2) annually

for the third, fourth and fifth years. The Defendants shall submit all maintenance and monitoring

reports to Melissa Roberts, P.E., Section Leader, Lower West Coast Service Center, 2301

McGregor Blvd, Fort Myers, FL 33901, (239) 338-2929 ext. 7795. The Defendants shall

submit the baseline monitoring report to the District within 180 days of entry of this Judgment,

which shall include the following information: 1) written notification that the fill removal, re-
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grading work, seeding, and planting has been completed and the date(s) of completion; 2)

Defendants' names, addresses, and the Case Number; and 3) Color photographs taken from fixed

reference points throughout the restoration areas shown on Exhibit D, attached hereto and

incorporated herein, and shown on a plan-view drawing. The purpose of the monitoring shall be

to determine the "success of the restoration" as described in Paragraph 19 below. The

Defendants shall also include the following information in each subsequent maintenance and

monitoring report:

1) Defendants' names and addresses;

2) Date of each maintenance and monitoring inspection;

3) Color photographs taken from the fixed reference points throughout the

restoration areas shown on Exhibit D, attached hereto and incorporated herein. The photo

locations shall be identified on a plan-view drawing, which shall accurately depict site

conditions;

4) An approximation of the total percent coverage and survivorship of obligate and

facultative wetland plant species in the restoration areas shown on Exhibit D, attached hereto

and incorporated herein;

5) An approximation of the total percent plant coverage of nuisance and exotic plant

species within the restoration areas shown on Exhibit D, attached hereto and incorporated

herein;

6) A written summary describing the success of the restoration, including steps

needed and/or taken to meet the above-described native wetland coverage criteria, as

described herein, such as replanting and/or nuisance or exotic species removal;

7) Observations of any wildlife use; and
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8) Hydrological information, such as water level elevations and any evidence of

hydrologic stress observed within the restoration areas shown on Exhibit D, attached hereto

and incorporated herein as Exhibit D.

19. During the monitoring and maintenance period, the Defendants shall perform any

necessary maintenance of the restoration areas shown on Exhibit D, including but not limited to,

replanting any planted vegetation that has not survived, and exotic and nuisance vegetation

removal. The Defendants shall provide care as necessary for the newly planted vegetation

including, but not limited to supplemental watering; staking and stabilization of tree and shrub

species to prevent root damage during establishment; and mulching the area with a natural

lightweight breathable material such as pine straw to preclude the growth of undesirable

vegetation and retain moisture, and control of exotic and nuisance plant species. There shall be

0% of exotic and nuisance plant coverage in the restoration areas immediately after a

maintenance activity, and exotic and nuisance plant coverage shall not exceed 5% of the total

vegetation coverage in the restoration areas between maintenance and monitoring events.

20. All tree, shrub and groundcover species shall maintain an 80% survival rate for

the duration of the maintenance and monitoring period. If survivorship in the seeded and planted

areas falls below 80%, Defendants shall conduct supplemental planting of the wetland vegetation

listed in Paragraphs 15 and 16 above in order to meet the success criteria. "Success of the

restoration" means that at the end of the monitoring schedule, the District has determined that the

following success criteria has been continuously met for a period of at least two consecutive

years, without intervention in the form of irrigation, removal of undesirable vegetation, or

replanting of desirable vegetation:
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1) A minimum of 80% of the total vegetation coverage of desirable obligate and

facultative wet vegetation in the restoration areas shown on Exhibit D;

2) The coverage of exotic and nuisance species in the restoration areas is 5% of the

total vegetation coverage or less; and

3) The District has inspected the restoration areas and has informed the Defendants

in writing that these areas have achieved the required success criteria.

21. If it is determined by the District, based on visual inspection and/or review of the

monitoring reports, that the restoration areas shown on Exhibit D, attached hereto and

incorporated herein are not meeting the above specified success criteria, the Defendants shall

submit an alternative restoration plan to the District, which shall meet the following

requirements:

1) Defendants shall submit the alternative restoration plan to the District for its

approval within 30 days of notification by the District of the failure to meet the success criteria;

2) Defendants shall complete the alternative restoration plan within 30 days of

receiving District approval of the alternative restoration plan; and

3) Defendants shall restart the maintenance and monitoring period and continue until

the District determines that the success criteria have been achieved.

22. In the event that the Defendants anticipate that dewatering may be necessary to

perform the restoration described in this Judgment, the Defendants shall contact John Randall,

Scientist 3, Lower West Coast Service Center, 2301 McGregor Blvd, Fort Myers, FL 33901,

(239) 338-2929 ext. 7711, to obtain all necessary permits, as determined necessary by the

District prior to the commencement of the dewatering activities.
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23. The Defendants shall not utilize any unauthorized pumps, construct or operate any

works, or execute any other mechanisms to discharge untreated runoff offsite. Unless otherwise

authorized through a District issued permit, the Defendants agree to maintain passage of surface

water originating from offsite properties that historically drain through the Property.

24. Defendants have paid the District $15,600.00 in civil penalties, $9,677.38 in

District costs, $3,561.05 in court costs, and $7,847.85 in attorney's fees, for a total of

$36,686.28.

25. Immediately upon entry of this Judgment, with the exception of the activities

described in the Corrective Actions above, Defendants shall not construct or operate any works

on the Property, including in wetlands or surface waters, without first obtaining a valid District

permit, or written notification from the District that the activities appear to be exempt as

proposed from District permitting requirements. Nothing herein prohibits the Defendants from

applying for an Environmental Resource Permit that addresses any wetland impacts on the

Property. In the event that an Environmental Resource Permit is issued and the permitted

activities are constructed and/or performed in conformance with the permit, the parties agree to

modify the terms of this Judgment or enter a satisfaction of this Judgment.

26. Defendants agree to pay the District stipulated penalties in the amount of $500.00

per day for each and every day Defendants fail to timely comply with the requirements of this

Judgment upon written notice from the District. However, Defendants shall have 30 days of the

date of written notice from the District of Defendants' non-compliance with this Judgment to

correct the non-compliance before stipulated penalties shall become due. A separate stipulated

penalty shall be assessed for each violation of this Judgment. Within 30 days of written demand

from the District, Defendants shall make payment of the appropriate stipulated penalties. The
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instrument shall be made payable to the "South Florida Water Management District" and shall be

delivered via U.S. Mail or hand delivery at the following address: South Florida Water

Management District, MSC 4230, Attention: Virg Cruz, Environmental Resource

Compliance Division, 3301 Gun Club Road, Post Office Box 24680, West Palm Beach,

Florida 33416-4680. Any stipulated penalties assessed under this Paragraph shall be in addition

to the settlement sums agreed to in Paragraph 24 above.

27. If any event occurs which causes delay, or the reasonable likelihood of delay, in

complying with the requirements or deadlines of this Judgment, the Defendants shall have the

burden of proving that the delay was caused by circumstances beyond Defendants' reasonable

control and could not have been overcome by the Defendants' due diligence. Economic

circumstances shall not be considered circumstances beyond the control of the Defendants.

28. If all of the requirements of this Judgment have not been fully satisfied,

Defendants agree that the Property shall not be sold or conveyed without: 1) notifying the

District of such sale or conveyance no later than 30 days after ownership has been transferred,

and 2) providing a copy of this Judgment to the new owner 14 days prior to such sale or

conveyance.

29. Defendants shall allow all authorized representatives of the District access, to the

Property, with 24 hours advance notice, to verify compliance with the terms of this Judgment.

30. In the event that the Property is sold or conveyed, Defendants shall obtain a Site

Access Agreement from the new owner(s) allowing Defendants to access the Property to

continue to meet the obligations imposed by this Judgment. The sale or conveyance of the

Property shall not relieve the Defendants of the obligations imposed in this Judgment, unless the
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successors to the Property agreed to be bound by the remaining obligations as evidenced by an

instrument acceptable to the District and in conformance with Paragraph 34 herein.

31. Entry of this Judgment does not relieve the Defendants of the need to comply with

all applicable federal, state, or local laws, regulations, or ordinances.

32. This Judgment is a settlement of the District's civil and administrative authority

arising under Florida law to resolve the matters addressed herein. This Judgment is not a

settlement of any criminal liabilities which may arise under Florida law.

33. The provisions of this Judgment are only binding upon the District and the

Defendants, and should not be construed to affect any rights the District may have against any

other responsible parties for the violations addressed herein.

34. No modifications of the terms of this Judgment shall be effective until reduced to

writing, executed by both the District and the Defendants, and approved by the Court.

35. All exhibits identified herein and attached hereto are hereby incorporated by

reference.

36. The District hereby expressly reserves the right to initiate appropriate legal action

to prevent or prohibit the future violation of applicable statutes, or the rules promulgated

thereunder, that are not specifically addressed by the terms of this Judgment.

37. If the Defendants fail to comply with any paragraph of this Judgment, the District

may seek any and all judicial remedies available.

38. This Judgment does not foreclose the District from taking enforcement action on

any violations that occur after the date of this Judgment.
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39. The petitioning for relief under the federal bankruptcy code by the Defendants, or

the transfer of the Property, by any means or for any reason, shall not affect or be construed to

affect Defendants' obligations under this Judgment.

40. Except as provided in Paragraph 24 above, the District and Defendants shall bear

their own costs, expenses, and attorneys' fees in this matter.

41. This Court shall retain jurisdiction to enforce the terms of this Judgment by

contempt or other appropriate sanctions and issue such other and future orders as may be

appropriate until completion of all Corrective Actions contained herein.

42. Upon the completion of the Defendants' obligations contained herein the District

shall execute a release and satisfaction of this judgment.
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ORDERED AND ADJUDGED in Chambers in Lee County, Florida this  9ra%  day of

C(1, 1, 	, 2013.

HONORABLE MICHAEL T. MCHUGH
Circuit Judge

Copies to: Alison Kelly
Douglas MacLaughlin
Attorneys for South Florida Water Management District
3301 Gun Club Road
Mail Station 1410
West Palm Beach, Florida 33406

Derek Rooney
Carl J. Coleman
William M. Dillon
Attorneys for Defendants Brian S. Freeman, Successor Trustee and
F.S.M. of Fort Myers, LLC
Fowler, White & Boggs, P.A.
2235 First Street
Fort Myers, Florida 33901

Brian S. Freeman
Attorney for Defendant BJ Holdings of Fort Myers, LLC
The Freeman Law Firm, P.A.
4245 Fowler Street
Fort Myers, Florida 33901
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FOR THE PLAINTIFF:

SOUTH FLORIDA WATER
MANAGEMENT DISTRICT
BY ITS	 ERNING BOARD

ERNIE BARNETT
Interim Executive Director
3301 Gun Club Road
West Palm Beach, Florida 33406

el( -0 
DATE

CONSENT TO ENTRY WITHOUT FURTHER NOTICE OR HEARING AND TO BE

BOUND BY TERMS AND CONDITIONS

The undersigned hereby agree and consent to the Court's entry of the above Consent

Final Judgment without further notice or hearing, and stipulate to the terms and conditions

thereof. In the event that the Court does not enter the above, Defendants nevertheless agree to

perform as set forth above. Without limitation, this Consent Final Judgment shall be in full force

and effect and binding upon the Defendants notwithstanding the delay or failure of the Court to

enter the above.

FOR THE DEFENDANTS:

BRIAN S. FREEMAN, Successor Trustee
of the Fiddles ick Land Trust

Print Name: By-v.4 To/Cc-014A

Title: 1 ..cc.,usor	 r,..t Tittco•

Address:	 Vo",-sri	 `I'vf	 ."

91-03
DATE

F.S.M. OF FOR ► Y S, LLC

Print Name: 51.1. 0,r1 V-cr.U411.^fi ►

Title: Mo40‘4.5‘r

Address: "IRA	 Wthakc,r, SV,T,,A; Font- Nur AX. 3) to

cf\ 7113
DATE



BJ HOLD FORT MYERS, LLC

Print Name:Citv." Ft tuwo
Title: 0.4(40`)LE
Address: t-k),MS"	 J 	 r c. $516

DATE
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Parcel I.D. No. 34-45-25-00-00001.0000

Legal Description:

THE EAST ONE-HALF (E 1/2) OF THE WEST ONE-HALF (W 1/2) OF SECTION 34,
TOWNSHIP 45 SOUTH, RANGE 25 EAST, OF THE PUBLIC RECORDS OF LEE
COUNTY, FLORIDA CONSISTING OF 160 ACRES MORE OR LESS, TOGETHER
WITH A 60 FOOT WIDE EASEMENT LYING IN SECTIONS 28 AND 33,
TOWNSHIP 45 SOUTH, RANGE 25 EAST, LEE COUNTY, FLORIDA FOR ROAD
RIGHT-OF-WAY.
AND
THE WEST ONE-HALF (W 1/2) OF THE WEST ONE-HALF (W 1/2) OF SECTION
34, TOWNSHIP 45 SOUTH, RANGE 25 EAST, OF THE PUBLIC RECORDS OF LEE
COUNTY, FLORIDA, CONSISTING OF 160 ACRES MORE OR LESS, TOGETHER
WITH A 60 FOOT WIDE EASEMENT LYING IN SECTIONS 28 AND 33,
TOWNSHIP 45 SOUTH, RANGE 25 EAST, LEE COUNTY, FLORIDA, FOR ROAD
RIGHT-OF-WAY.

EXHIBIT A



Parcel I.D. No. 34-45-25-00-00002.0000

Legal Description:

THE WEST HALF OF THE EAST HALF OF SECTION 34, TOWNSHIP 45 SOUTH,
RANGE 25 EAST, LEE COUNTY, FLORIDA, LYING WEST OF THE RIGHT-OF-
WAY FOR STATE ROAD 93 (1-75), EXCEPT THAT PART OF THE WEST HALF OF
THE EAST HALF OF SECTION 34, TOWNSHIP 45 SOUTH, RANGE 25 EAST,
LYING WITHIN 162 FEET OF THE SURVEY LINE OF STATE ROAD 93 (1-75),
SECTION 12075, SAID SURVEY LINE BEING DESCRIBED AS FOLLOWS:
BEGIN ON THE SOUTHERLY BOUNDARY OF SECTION 34, TOWNSHIP 45
SOUTH, RANGE 25 EAST, AT A POINT 1562.91 FEET WESTERLY OF THE
SOUTHEAST CORNER OF SAID SECTION 34, RUN THENCE NORTH 0°38'70"
WEST 5292.96 FEET TO THE NORTHERLY BOUNDARY OF SAID SECTION 34,
AT A POINT 1525.70 FEET WESTERLY OF THE NORTHEAST CORNER OF SAID
SECTION 34.

EXHIBIT B
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