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PART | - BACKGROUND AND STAFF RECOMMENDATION

A. SUMMARY OF APPLICATION
1. APPLICANT/REPRESENTATIVES:
Barry C. Denicola and Toni O. Denicola / Beverly Grady, Roetzel & Andress

2. REQUEST:
Amend Policy 9.2.1 of the Lee Plan to allow for rezoning to an agricultural zoning
district on a case by case basis in the Suburban future land use categories.

B. STAFF RECOMMENDATION AND FINDINGS OF FACT SUMMARY
1. RECOMMENDATION:
Staff recommends that the Board of County Commissioners transmit the proposed
amendment to Policy 9.2.1 of the Lee Plan as modified by staff.

2. BASIS AND RECOMMENDED FINDINGS OF FACT:
« CPA2013-02, a privately sponsored amendment was submitted by the applicant on
June 25, 2013.
« Policy 9.2.1 currently allows for rezoning an agriculture zoning district in the
Outlying Suburban Future Land Use Category on a case by case basis.
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» Policy 9.2.1 was added to the Lee Plan on November 1, 2000 by PAT98-18.

« A new category, the Sub-Outlying Suburban future land use category, was created
by the 2004 Evaluation and Appraisal Amendments. CPA2005-40 was adopted by
the Board of County Commissioners on May 16, 2007 by Ordinance 07-09. Policy
9.2.1 was not modified to reflect this new category.

«  Prior to CPA2005-40, the Sub-Outlying Suburban areas were designated Outlying
Suburban with a footnote on Table 1(a) limiting density to 2 dwelling units per acre.

«  Several community plans have been adopted expressing a desire to preserve or
maintain a rural character.

»  The proposed amendment will still preclude the consideration of new agriculture
uses in the more urban land use categories (Intensive Development, Central Urban,
and Urban Community).

« The proposed plan amendment requires evaluation of the potential loss of tax
revenue over time.

»  The proposed amendment addresses efficient use of infrastructure and compatibility
with neighboring uses.

C. BACKGROUND INFORMATION

The policy subject to this private amendment request, Policy 9.2.1, was incorporated into the Lee
Plan as part of a publically sponsored amendment to the plan known as PAT98-18. PAT 98-18
amended Goal 9, Agricultural Lands, by adding a new objective and subsequent policies that
address the permitting of new, or extension of existing agricultural uses within lands designated
as Future Urban Areas. PAT98-18 provided in part the following background discussion:

This amendment was initiated in response to several rezoning requests in which property
owners attempted to down zone property to an agricultural category in a Future Urban
Area, as designated by the Lee Plan. In many cases, these requests are made for the sole
purpose of gaining an agricultural tax exemption. Prior to 1989, one could obtain the
exemption regardless of the zoning of the property. After 1989, however, land had to be
zoned agricultural in order to receive the Agricultural Exemption. In these down zoning
cases, the County has opposed such requests, with a couple of notable exceptions. The
following paragraphs discuss some of the zoning history that is relevant to the plan
amendment at hand.

A parcel of land on Fiddlesticks Boulevard, located in the Outlying Suburban land use
category was proposed for a rezoning from RM-2 to AG-2 on two separate occasions in
the early 1990s (Case #91-05-14-Z-04, Resolution Z-91-057 and Case #93-09-21-Z-01,
Resolution Z-93-073). In both cases, the request was denied by the Hearing Examiner
and the Board. The first request was denied solely on the basis that the proposed
rezoning would allow a range of agricultural activities on the subject property, many of
which would have been incompatible with the residential uses on abutting properties.
Despite its ultimate denial, this request was found to be compatible with the Outlying
Suburban land use category, and was recommended for approval by county staff. The
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second request, however, received a more thorough analysis by staff, and received a
denial recommendation based upon substantial Lee Plan inconsistencies. Staff asserted
that the rezoning was not consistent with the Lee Plan because the designation
description for the Outlying Suburban category did not identify “agriculture” as a
permitted use, whereas the various Non-Urban classifications did. The staff analysis
went on to note that such a rezoning would have been inconsistent with Goal 9 of the Lee
Plan which is, “To protect existing and potential agricultural lands from the
encroachment of incompatible land uses.” This Goal supports the basic dichotomy set
out in the Lee Plan which is to direct agricultural development to rural areas rather than
urban areas. The staff denial was also based upon the lack of compatibility between
some of the potential agricultural uses and the surrounding residential properties. The
lack of compatibility made the request inconsistent with Policy 5.1.5 which requires the
protection of existing and future residential areas from the encroachment of uses which
are destructive to the character and integrity of the residential environment. Based on
these inconsistencies, the second request received a recommendation of denial from the
Hearing Examiner and a denial by the Board of County Commissioners.

In 1993, a request to rezone from IL to AG-2 within the Intensive Development land use
category was denied by the Board (Case #93-11-02-Z-01, Resolution Z-93-083).
Planning staff recommended denial of the request because it was inconsistent with the
intent of Future Urban Areas, and because it represented an inefficient use of existing
and planned infrastructure. The Board of County Commissioners denied the request
based on inconsistency with Lee Plan Policy 1.1.2 which defines the Intensive
Development land use category, and inconsistency with Policy 5.1.5, which requires the
protection of existing and future residential areas from encroachment of uses that are
potentially destructive to the character and integrity of the residential neighborhood.

Two down zonings to AG-2 within the Outlying Suburban land use category have been
approved by the Board, but there were unique circumstances that warranted down zoning
in each case. Both parcels were part of the abandoned Danport DRI and CPD. Both
sites were being utilized at the time of the rezoning request for agricultural purposes.
One tract was a 45-acre tract that was shown on the Master Concept Plan as the water
management area for the overall DRI (Case #97-03-029.03Z 01.01, Resolution Z-97-
078). Without a rezoning to something other than CPD, the owner would have been
bound by the Master Concept Plan of that CPD, which would have made other
development on that site unachievable. The only thing that could have built on this
property was a lake/water management system. The DRI ownership was fragmented and
no longer under unified control, so an amendment of the DRI/CPD was determined to be
inappropriate. It was determined that the AG-2 zoning district could act as a “holding
district” until firm plans were made. The other site within the DRI was a five acre tract
that did not have road access (Case #99-02-193.01Z 01.01, Resolution Z-99-083).

Staff Report for July 5, 2013
CPA2013-02 Page 3 0of 8



A recent request to down zone a property from Community Commercial (CC) to
Agricultural (AG-2) in the Urban Community land use category (Case #REZ1999-00018)
further highlights this issue. Staff was prepared to recommend denial of the request
based on the potential underutilization of public services and the potential for urban
sprawl. Also, the subject property is at an intersection that can meet the current Lee
Plan interpretation for retail site location standards for a Neighborhood Commercial
project. Staff asserted that CC is the correct zoning for the property because it has
commercial potential and it is within a Future Urban Area. This case was withdrawn by
the applicant as the County Attorney’s Office opined that the 1981 rezoning was void.
The Development Services letter to the applicant’s representative informing him of this
decision provides the following:

Mr. Paletsky has not attempted to develop the parcel based upon the rights
apparently granted in the Resolution and does not claim any benefit of equitable
estoppel relating to the 1981 Resolution. Mr. Paletsky has indicated, by
requesting a rezoning to AG-2 the original zoning, that the property revert to the
agricultural zoning that existed prior to the 1981 action.

The County Attorney’s Office reviews conventional rezoning resolutions
containing conditions on a case-by-case basis. Where the facts establish the basis
of an equitable estoppel claim, that office will generally consider the zoning
change, without the conditions, as appropriate and correct. When the facts
establish that an equitable estoppel claim is not appropriate, then that office will
generally recommend that the rezoning be considered void ab initio, causing the
zoning district to be the one applicable prior to the void zoning action. The
County Attorney’s office has opined that Zoning Resolution Z-81-29 is void ab
initio with respect to the 10 acre parcel currently owned by Steven Paletsky.

Also at issue with this plan amendment is the establishment of new agricultural lands
within Planned Development zoning districts once the property has been rezoned. After a
property has been rezoned to a Planned Development district, there is a period of time,
sometimes several years, before a development order is approved and development
begins. There have been instances where agricultural uses have expanded within a
vacant Planned Development, and land has been cleared or otherwise disturbed in areas
that are shown on the Master Concept Plan as conservation or open space. It has been
the policy of the County in such cases to allow existing bona fide agricultural uses to
continue within a newly established Planned Development until development commences,
but to prohibit the establishment of new agricultural uses on the property once rezoning
has been approved. The Board has supported this position for a long period of time.

PAT98-18 recognized that the establishment of new agricultural uses could potentially be
appropriate in Outlying Suburban areas based on a lack of available infrastructure, compatibility
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with surrounding land uses, and the location of these areas at the urban fringe. This amendment
recognized that permitting new agricultural uses in the Future Urban Areas could represent an
underutilization of existing and planned infrastructure in these areas. Rezoning for agricultural
uses in Future Urban Areas potentially could lead to tax revenue losses that could hinder the
County’s ability to provide urban services in these areas.

The amendment also recognized that down zoning to agricultural zoning districts within the
Future Urban Areas could cause compatibility problems between urban uses such as residences
and businesses, and agricultural uses such as raising of livestock and other farming activities.
The amendment staff report also noted that the Lee Plan does not envision the establishment of
new agricultural uses within the Future Urban Areas, with the exception of the Outlying
Suburban category. PAT98-18 contained the following discussion concerning this point:

As the above-referenced cases show, rezoning to Agricultural districts has been
consistently denied by the Board in all Future Urban land use categories except Outlying
Suburban. The requests have been denied based mainly on the inefficient use of existing
or planned infrastructure, and the lack of compatibility with surrounding land uses.
Rezonings were approved in Outlying Suburban because of a lack of available
infrastructure and because the property was beyond the existing urban fringe. According
to the Lee Plan, Outlying Suburban areas are characterized by their peripheral location
in relation to established urban areas. Some, but not all of the requisite infrastructure
needed for higher density development is generally planned or in place. Given the nature
of the Outlying Suburban category, rezonings to agricultural districts should be given
consideration in these areas.

PAT98-18 was adopted by the Board of County Commissioners on November 1, 2000.

Subsequent to the adoption of PAT98-18 and Policy 9.2.1, the Lee Plan incorporated a new
category out of areas that were designated Outlying Suburban and limited to a maximum of 2
dwelling units per acre. This new category, the Sub-Outlying Suburban future land use category,
was called for by the 2004 Evaluation and Appraisal Report (EAR). An EAR plan amendment,
CPA2005-40, was prepared by staff, and adopted by the Board of County Commissioners on
May 16, 2007 by Ordinance 07-09. Policy 9.2.1 was not modified to reflect this new category.
Not referencing this new category in Policy 9.2.1 was an oversight, as these lands had previously
been allowed the consideration of agricultural rezoning under Policy 9.2.1 when they were
designated as Outlying Suburban.
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PART Il - STAFF ANALYSIS

A. STAFF DISCUSSION

The applicant of this instant request, CPA2013-00002, submitted a privately sponsored text
amendment on June 25th, 2013. The amendment is similar to a staff proposed modification
contained in the EAR based amendments.

The applicant is proposing the following amendment to Policy 9.2.1:

Policy 9.2.1: Rezoning of land to agricultural zoning districts is prohibited in those areas
designed by the Lee Plan as Future Urban Areas, with the exception of those areas designated
as Outlying Suburban or Suburban where rezoning of parcels five acres or more to an
agriculture zoning district may be reviewed and approved on a case by case basis. The
recommendations will be based on:

current and future availability of Urban infrastructure;
compatibility of the existing and future land uses;
acreage of rezoning request; and

consideration of applicable community plans.

20 |o |

Staff notes that several community plans have been adopted expressing a desire to preserve
or maintain a rural character. The Pine Island and Caloosahatchee Shores community plans
are two examples. The EAR process also stressed maintaining rural character in appropriate
communities. Staff finds that allowing rezoning for new agricultural uses on a case by case
basis, with the criteria that is outlined by the EAR amendment language and the applicant
submitted language may be appropriate in Suburban areas. The specific criteria include
consideration of applicable community plans.  The criteria also include assuring
compatibility of existing and future land uses as well as the efficient use of infrastructure.
The proposed language also incorporates a minimum parcel size of 5 acres, further assuring
compatibility and preventing single family lot consideration in existing subdivisions.
Rezoning to achieve new agriculture uses in the more urban land use categories (Intensive
Development, Central Urban, and Urban Community) will remain inconsistent with the Lee
Plan.

The current language of Policy 9.2.1 allows consideration for agricultural rezoning in the
Outlying Suburban future land use category. The Sub-Outlying Suburban future land use
category is a less intense category and should be allowed this same consideration. The
applicant, however, neglected to include this category in their proposed language. Staff finds
that the applicant’s language should be modified to include the Sub-Outlying Suburban
category. Staff also proposes an additional criterion to assure that the cumulative affect of
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new rezonings to agricultural districts in these suburban categories is evaluated over time. In
addition, staff proposes other minor modifications to more closely match the proposed EAR
amendment language. Staff proposes the following modifications to Policy 9.2.1 below:

Policy 9.2.1: Rezoning of land to agricultural zoning districts is prohibited in those areas
designed by the Lee Plan as Future Urban Areas, with the exception of those areas designated
as Sub-Outlaying Suburban, Outlying Suburban, or Suburban where parcels five acres or
larger may request rezoning to an agricultural zoning district. These requests will be
reviewed on a case by case basis. Approval will be based on:

current and future availability of urban infrastructure;
compatibility of the existing and future land uses;
acreage of rezoning request

cumulative effect on county tax base; and

support of applicable community plans.

I |20 [T |

B. STAFF RECOMMENDATION
Staff recommends that the Board of County Commissioners transmit the proposed
amendment to Policy 9.2.1 of the Lee Plan.
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PART 111 - LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: September 23, 2013

A. LOCAL PLANNING AGENCY REVIEW

B. LOCAL PLANNING AGENCY RECOMMENDATION AND FINDINGS OF
FACT SUMMARY

1. RECOMMENDATION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

C. VOTE:
NOEL ANDRESS
STEVE BRODKIN
WAYNE DALTRY
JIM GREEN
MITCH HUTCHCRAFT
ANN PIERCE
ROGER STRELOW
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