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HEARING EXAMINER: My name is Richard Gescheidt.
I'm a Lee County Hearing Examiner.

I'm here this afternoon ﬁo hear Case
DCI2006-00070. . The applicant is Win-Del Prado, Limited.
This is a réquest‘to reéone 31.7 ‘acres from Agricultural,
Residential Planned>Developmént and Commercial Planned
Development to a Commercial Plaﬁned Development for the

property located at 17540 through 17800 North Tamiami

"Trail.

Before we begin, I believe the County Attorney
has some éommeﬁts for you.

MR. SPICKERMAN: Thank you.

Good afternoon. My name is Rob Spiqkerman. I'm
an Assistant County Attorney representing the Board of
County Commissioner§  I'm also here today to assist
staff, the Hearing Examiner and the applicant to ensure
that the record in this case is-complete.

If you'd like to participate in toaay's hearing
or obtain a copy of the Heariné Examiner*s recomnendation,

please fill out one of the white forms on this table to

the side Qf the room. Once completed, please leave'the

form next to the Hearing Examiner or bring it up at the
public participation portion of the hearing.
After staff's presentation, the Hearing Examiner

will open the floor for public comment. It is at that
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time you'll have an opportunity to address the Hearing
Examiner. All public comment will come from the podium in
the front. When you approach, please state your name and

address for the record and please also state if you own or

" live near the property that is the subject of today's

'hearing.

The hegring today is not_the final action on this
ma;ter. The Hearing Examiner's recommendatién will be
conSidered by the Board of County Commiséioners at a final
pﬁblic hearing in a few weeks. If you wouldrlike to have
your thoughts considered in ‘this matter, you will need to
spéak here today. Also, if you wish to speak at the
heariné before the Board of County COmmissioners, you will
need to speak here today to preserve your rights.

At this time we will go around the table with

| introduc;ions starting to my right.

~MR. GETCH: Andy Getch, Lee County Department of

Transportation.

MR. PALERMO: Good afternooﬁ. .I'm'Tony éalermo
with the Lee County Department of Cémmunity'bevelopmeﬁt.

MR. UHLE: I'm Matt ﬁhie, attorney for the
applicant. |

MR. SPICKERMAN:.,That'S ail.

HEARING EXAMINER: Okay.v Thank you:

Ladies and gentlemen, how we're going to proceed
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is the applicant will be making a presentation through
their witnesses and exhibits. As each witness comes
forward, when they finish, they'll be subject to
examination by the'county staff and/or the County
Attorney.

Following the applicant's presentation, the
County Attorney will in a similar fashion make a
presentation with their witnesses and their exhibits.
During that time they will be subject to examination by
the applicant or the applicant's attorney.

Following those presentations, I will open it up

to the public portion of this hearing at which time the

public can come forward and make a statement or ask
questions and give their comments with regard to this
application. That'évthe only time that the public can
participate in this proceeding. |

Following the public presentation, we may have
some rebuttal and certainly some answers by the applicant
or staff to questions posed by the public and then the
hearing'Will close.

At this point:-in time I'm going to.ask anyone who
has a cell phone or pager to turn it off so that we're not
interrupted dﬁring_theSe‘prqceeaings. I would ask that

there be no food or drink in this hearing room except for

‘water.
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And, finally, everybody that testifies or says
anything before me today has to.db so under oath.
Consequently, I will be swearing everybody in en masse and
request that when you come forward,, you give me your name,
your address andlindicate whether or not you'wve taken an
oath.

With that, ever?body that's going to testify
beforé me this afternoon,vincluding attorneys who may be
testifying to factual ﬁatters, please raise their right
hand.

(A1l witnesses were sworn.)

HEARING EXAMINER; .Okay. Thank you all.

With that I'll turn it over to Mr. Uhle.

MR. UHLE: For the record,:Matt Uhle representing
the applicant. |

We sent the 24-hour notice well in advance of 24

hours this time, so I assume everybody got one.

The list of issues‘is not particularly
extensive. However, we will be putting on a reasonably.
lengthy presentationvin order to provide context for these
and other issues.

Basically, what's gding to happen is I'm going to
give.you somé historical background for thié case that I
think you have trouble understanding parts of the. Staff

Report unless you understand the history, so I'm going to
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do that because I probably have more personal knowledge of
those events than anybody.

Following that I'm going to put on a series of
witnesses. The first one will be Robert Pierro from Avid
Engineering. He'll be.testifying on issues relating to‘
engineering. We will‘ask that he be qualified as an
expert.in civil engineering. He will walk you through the
site plan,'talk about Deviation No. 2 and talk about
briefly some surface water management utilities issues.

Following that we will have traffic testimony
from Jane Caldera. All of these experts other than Rae
Ann Béylan are from outside the community so they'll all
have to be qualified. Jane 1is aitransportatioh engineer,
and she'll be addressing the Traffic Impact Statement and
also providing a justificétion'for Deviation No. 1 which
ié probébly\the,single biggest thing we have in dispute
with the staff right‘now.

Following that, Rae Ann Boylan will be providing
testimony on enviroﬁmental issues, particularly with
regard to the enhancement, preservation and restoration
plan that's referenced in Condition 15 of the Staff
Report.

| Féllbwing her Peter Cowell will be testifying as

an expert on planning, eon the Lee Plan consistency of this

4plan.
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~And then to conclude I'll‘just be highlighting a
couple of items in the Staff Report that we agree with but
we think need some emphasis and then talking about the 24-
hour notice. That won't take iong since there's not much
in it.

By way of background, we‘ve'provided an exhibit.
This is the large version. I don't think you really need
the record to include that one so we havelé‘smallér
version for the recofd.

HEARING EXAMINER: fhe applicant has tendered to
me an aerial photograph entitled Sabal Springs/Crane
Landing Rezoning History7 If nobody has any objection,
I'm going to admit that as Applicant Exhibit 1.

That's -- yes, thank you. |

(Applicant's Exhibit No. 1 was marked for
identification.) |

MR. UHLE: As the first page of the Staff Report
points out, the property-is éctually currently in ﬁhree
different zoning classificatiéns. A'bortiOn of the

property is zoned AG-2. A portion of it is zoned CPD and

‘that CPD is vacated. But a portion of it is zoned RPD and

therein lies a story that sort of winds its way through
the Staff Report.
Again, if you don't have the full context, I

think it's gbing to be difficﬁlt to understand exactly
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what we've been through and what we're asking for. And
this exhibit will help me explain.

The history of this project in a sense goes back

to 1986 when Sabal Springs was initially rezoned. The

boundaries of the Sabal Springs rezoning in 1986 are shdwn 
in the slanted red lines. The Hearing Examiner will note
that there's overlap in here and the overlap is part of
the point as you'li see as I go aléng. |

| The '86 rezoﬁing includes this pfoperty here
(indicating) which is a wetland subject to considerable
discussion in this process.

It also includes.this deveioped parcel here
(indicating) as well as thislundevéloped property over
here (indicating).

The staff has provided you with the resolution
that shows that in that 1986 fezoning, the iﬁitial one was

done to RPD for a mobile home park. And,vagain, by way of

reference, this area right in here (indicating) is the

section line, so when ydu look at the Master Concept P;an,
you'll see that it's a fairly easy dividiﬁg pqint between
the two areés.

Subsequent>to that 1986 zoning - things happened
faster in '86 than they -do now. The Board of County

Commissioners amended their regulations. When we did the .

"'86 rezoning, we just did it to RPD even though it was for
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mobile homes because there was no Mobile Home Planned
Development district, but they changed the regulations to

provide for an MHPD district and they legislativély

‘changed all Mobile Home Planned Developments that had been

RPDs to MHPDs. So when YOu ?ead the paper trail, that's
why you'll see the next resolut;on refers to it as being
MHPD.

So later in '86, there was another rezoning in
which thisvpoftion of the propert? was éhanged to RPD for
conventional homes. This portioh of thé.property here
(ipdicating) remained in its MHPD zoning.-

This property clearly was never developed for the
purpose that it was described in 1986, but this property
was used and developed for conventional homes.

There is another resolution in the Staff Report
that is included as an attachment that shows that in '89
there was a relatively minor amendment to the Sabal
Springs RPD that doesn't really affect this request or
require any explanation.

The next significant thing that happéned was in
'89 and 1990, . the properﬁy that's shown in orange on this
graphic was rezoned from AG-2, I béiievej'to CPD.

Now, for the‘Heéring Examiner's edification? the
road that'you see, Del Prado Extension to‘the north of

this property, didn't exist at the time that the rezoning
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was filed. If you weren't'awarevdf that, some ofiwhat‘s
going on here probably doesn't make a lot of seﬁse;

It's of sdme significance that the southern
bougdary éf that reéoning was designed to coincide with
the northern boundary of this wetland here so the CPD did

not include any of that wetland property. That rezoning

~was, in fact, approved in 1990. The resolution is

included in your package, but nothing was ever built
except Del Prado Extension ultimately was built with
right-of-way that came from this.prbperty. I believé it
was'convéyed in exchange for impact fee credits.

But as a result of the lack of activity, the C?D
vacated and ‘so it's a vacated CPD today.

The exciting part comes in 2003 and 2004 when the

property owner filed a fequest for an RPD on a prdject

that was to be known as Crane Landing. And that would

include property -- initial application included this

.Vproperty here (indicating), the MHPD portion of Sabal

Springs that was never built, along with property to the
soﬁth ﬁhat was not related to that partiéﬁlar project.
That represents the boundaries of the pfoberty as
it was initially proposed. However, relatively.late in
the process, it camé.to the County Attorney's office
attentién that not only were we:reéoning éroperty,vbut we

were aménding effectively the Sabal Springs RPD. So the
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Coﬁnty Attorney's office took ﬁhe position that we were
required in‘our rezoning to includé all of Sabal Springs
in the rezoning application so we had to refashion the
application not just to inqlude this property and this
property but this portion bf Sabal Swings as well and this
is where the trouble begins.‘ |

As far as I know, it wasn't the céunty's intent
or the applicant's intent to make any substantive changes
to Sabal Springs such as it was, but when the legal
description was done fér Sabal Springs as part of the
Sabal Springs/Crane Landing fezoning, the'iegal
description was done in-such:a way as to exclude ﬁhe
wetland that had previoﬁsly been included in the 1986
appro%al. |

Eithef I wasn't éware of that or its significance
didn't dawn on me and the coﬁnty didn't catch it either,
so that's the way it went through the systeﬁ and that's
the way it got approved. i

While ‘it was going on, there were also changes
made to the 1986 approval for Sabal Springs which had
prescribed a certain number of acres that were required to

be preserved for wetland purposes, so that because the

wetland was being deleted from that particular portion of

the‘project[ the preserve area went down. The 2004

resolution that got épproved was internally . consistent,
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but the problem then was this wetland area'here was not
includéd in this resolution. Geographically, that‘meénﬁ
it was still'includgd within the i986 Sabal Sprinés
resolution. |

Now, a few points that .you need to be aware of
with regard to the 1986 Sabal Springs reso;ution. One of
them is that if you look at the Master Conéebt Plan and
you look at the various conditions that prescribe acfeagés
for wetlands, it was absolUtely-cryétal clear that the

plan in 1986 was that the wetland was to be presexrved.

~ And so that's something-that we've had to deal with in

this project from the beginning.

The other thing is that we' showed the county
during the process thét in 1986 there was no county
requirement either in the resolution or in the county's

underlying Land Development Code for indigenous vegetation

as such. For example, today we have specific requirements
in the Code. There were no such requirements in the Code
"at the time, So the significance of that will be apparent

“in a minute.

So theAbdttom line is after 2004, What we've got
now is an RPD that has a 2004 résolution that has ﬁhis
property here (indicating) and this property here
(indicating) but does not include thié property here

(indicating). This property here (indicating) is now
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subject to a 1986 resolution which requires the
preservation of the wetland bﬁt it makes no sense because
there's no plan that's in any meaniﬁgfui‘sense attached to
it because it has been supefséded by all of this.

So that's the situation that‘we came into when we
started to rezone this property‘énd'it created both -
proceddrai and_substantive issues.

| From a procedural perspective, our position was
that all we needed to do for this project was to rezone
the subject property, which includes the wetland, includes
the CPb ahd includes ﬁhe AG-2 pfoberty. And that that
didn't entail any changes to the 2004 resolution because
the 2004 resolution was totally internally consistent.

We made that argument, and we did not persuade

‘the staff completely on that point, so in order to move

the application.forward, they made us provide a sketch and
a legal déscription of both Sabal Springs and Crane
Landing. We were also required to write up a letter‘to
all ﬁhe residents of Sabal Sprihgs and the owner of Crane
Landing thag would be sent out advising them of the nature
of the application and making them aware what Qas going on
in general, and that particular letter is inCludea as an
attachment in tﬁe package. . So weAultimately did this.

Now, what you're going to find when you read the

Staff Report is that the Staff'Report is framed so that it
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only impadts the 31.87 acres that We're actuallyAplanning
tQ change'in this case, .and the reason for. that is, as we
pointed Out from ﬁhe.beginning, because we weren't
planning to.borrow any acres frbm Sabai Sprihgs or Crane
Landing foriahy purpoée, we weren't affecting them in any
way, we didn't think we really needed them to be involved.

But the Staff Report makes a reference to superseding the

‘1986 resolution for this property which is necessary and

appropriate, but there are'no_conditions that are attached

to Crane Landing or the rest of Sabal Springs which we

agree with.
From a substantive perspective, there were two
issues that we had to work out with staff as well. ~One of

them had to do with the wetland and whether we were,

_quote/unqubte, double dipping on indigenous if we included

"that wetland in our property since it had initially been

included in the '86 Sabal Springs' approval. And we
shbwedvthat the 1986 regulations didn't have any

indigenous requiremént, so it was hot legally possible for

"us to be double dippihg. 'So I think it's quite clear that

that is not an'issué today and it shouldn't be.
But over and abdve that, there is a queStibn of
what we're proposing to do relative to the preservation

requirement that undoubtedly exists on the property today

by virtue of the 1986 resolution.
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We've conceded that it's definitely our'burden to
prove that what we're proposing from an environmental
perspective is as good as or better than‘the preservation
requirement in the ’86‘resolution.

That was the subject of extensive discussion

' betweeﬁ the county staff and our consultants throughout

the process. But, ultimately, we did perspade.the staff
that what we were proposing,was,'I'think, as good.as or
bettef fhan the previous approval, and éo that;s the basis
for the staff approval subject to Condition 15.

| So thatﬂs really the bottom line of where we've

come from and why we're here today. There‘are a number of

.exhibits that you'll find in the Staff Report and a number

of factual statements thét I think you would find
difficult to understand if I hadn't told'you that.

If you have any questions, I'll be happy to
answer them. Otherwise, I'll call my first witness.

HEARING EXAMINER: T don't_have any questiohs;

"Anything by applicant or staff? |

MR. PALERMO: No questions.

HEARING EXAMINER: Thaﬁk you, Matt.

MR. UHLE: First witness is Mr. Pierro.
Thereupon,

ROBERT H. PIERRO,

called as a witness by the Applicant, having been
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previously duly sworn, was examined and testified as

follows:

MR. PIERRO: Good afternoon. My name is Bob
Pierro. .I'm with the firm of Avid Group, a civil
engineer. I'm here for the applicant.

MR. UHLE: Would you please identify this
document?

MR. PIERRO: It's my current resume.

MR. UHLE:. We would like to introduce this as an
exhibit.

Mr. Piefrq, can you please generally aescribe
what your qualifications are in the realm of civil’
engineering, site design?

MR. PIERRO: Yes. First of all, I am a civil

engineer, registered professional engineer in the state of

i

Florida. I graduated from the UniverSity of South Florida
in 1973. I have been practicing civii engineering in the
greater Tampa Bay, Florida, area since 1973. My current
expertise is commercial site deveiopment with the firm of
the Avid Group, and I have been doihg this work for
approximately 20 to 30 years.

Mﬁ. UHLE: We need to ask that he be accepted as
an expert in civil engineering and site design.

HEARING EXAMINER: Okay. I'm going to‘ask County

Attorney or staff if they have any questions of the
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witness'by way of voir dire as to his expertise.

MR. SPICKERMAN: We have no objection.

HEARING EXAMINER: Do you have.any objection to
the introduction into evidence of Mr. Pierro's resume?

MR. SPICKERMAN: No Obﬁection.

HEARING EXAMINER: Thefe being no objection I'll
admit into evidence and mark as Applicant Exhibit 2 that
resume.

(Applicant's Exhibit No. 2 was marked for

“identification.)

HEARING EXAMINER: And hearing no objection from

anybody, I will designate the witness as an expert witness

'in civil engineering matters. Specifically what areas?

MR. PIERRO: General civil engineering but my
specific expertise is commercial site development.

HEARING EXAMINER: Okay. Witness is so
designafed; | |

You can continue, Matt.

MR. UHLE:. Pleése.proceed.

MR. PIERRO: Thank you.

I'll be referfing mostly to the Master Concept
Plan. I believe it's beén submitted at thé upper left.

HEARING EXAMINER: Okay. Does staff or County

. Attorney have any objection to the introduction of the

Master Concept Plan --
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MR. PIERRO: And also the next exhibit as well,
sir.

HEARING EXAMINER: Okay. -- the Master Concept

- Plan into evidence and, secondly, a document entitled

Shops of Del Prado Cross Section?

Hearing no objection I'll admit those two
documents.as Appiicant Exhibit 3 and 4.

(Applicant's_Exhibits Nos. 3 énd 4 were.mérked
for identification.)

HEARING EXAMINER? Okay. Want to continue, sir.

MR. PIERRO: Okay. In geﬁerai, the overall
project is the commercial siteldevelopmeht, consists of
eight parceis bordéring both.US 41,‘Taﬁiami Trail, which
ié a.DOT road, and Del Prado Boulevard, which is a county
road.

The landscaping buffers compiied with allvthé

county landscaping buffers around the perimeter. Some of

the things specific we want to call attention to is all

the- landscaping is 100 percent native léndscaping, énd the
irrigation will be supplied through a reclaimed water
system from the county.

Storm water will be addressing.éll the South
Florida.WaterAManagement Disﬁrict storm water

requirements. In addition, because this is in a sensitive

'drainage area, Lee County has specific criteria for this
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and we've fully complied with the Lee County storm water
requirements'that apply to this particular préject and
area. |
Utilities. Water ié going to be supplied by Lee
County. That water is available on ﬁel Prado. Sanitary
sewer by North Fort Myers Utilities and that sewer is also
on Del Prado. |
The next‘question I want to go over is the
request for a deviation from LDC Section 10-285, which
requires an excavation setback of 50 feet from the
properﬁy liné. You have the second exhibit we paésed
oﬁt. It is showing you what we propose. We are proposing

a 31.94 foot setback from the property line. We have met

- with staff and because we are going for reduced distance

we have added a six foot opaque high wall and additional
landscaping within this area to provide a suitablé buffer.

MR. UHLE:. Would you please show the Hearing
Examiner where.this deviation is being r;quested on the
Master Concept Plan?

MR. PIERRO: Yes. That's along this area, which
is the very northwest quadrant of the property.

HEARING EXAMINER: Northwest quadrént?

 MR. PIERRO: I'm sorry, I'm looking at it upside
down. Yés, it is northeast. I'm sorry.

HEARING EXAMINER: Okay. And when you say
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"northeast", are you really referring to the easterly
boundary line up there or the northern boundary line?

MR. PIERRO:. It's'actually the eastern boundary-
line between our project and the single-family project
immediately to the east and it'é the -- it looks like it .
affects one, two, three, foﬁr, five -- abouf five lots
immediately east of our project.

It extends from Del Prado to about several
hundred feet, about 300 feefAsouth of Del Prado.

HEARING EXAMINER: Okay. I don't know that it's
marked on the Master Concept Plan, but is the width of
that what I'll call a peninsula, is the width of that land
31.94 feet?

MR. PIERRO: Actuélly, the 31.9 feet --

MR. UHLE: You can move that.

MR. PIERRO: -- frém the property line'to the
water. The distance frdm the proberty.line to where .the
residential development is is approximately 100 feet, so
the 50 foot setback only applies to the edge of.the‘
water. .It's,not a setback for buffers.

HEARING EXAMINER: What's the width of that? I
don't see it on the Master_Concept Plan. But what is the'
width of that peninsula) for lack of a better word,
peninsula?

MR. PIERRO: From here to here (indicating) is
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apprbximately'loo feet.

HEARING EXAMINER: Okay. All right. Thank you.

MR. PIERRO: That's all I have/if anybody has ény
questions.

MR.. UHLE: Could you pleése explaiﬁ, first of
aliL what the existing condition is in this area,
particularly on the residential side, énd then secondiy
what the rationale is for the deviation request?

MR. PIERRO: The existing condition as shown here
is really undeveloped property. And what we're doing is
for the development in'general is trying to maximize the
storm water mitigation areas to be .used for storm water -
mitigation and also as buffers. Then you'll notice on the
plan there is no commercial devéiopment immediately
adjacent té a residential product. We've included storm
water mitigation to provide in buffer areas in those
cases. |

MR. UHLE: Will there be any public health,
safety or welfare issues associated with this deviation?

MR. PIERRO:  Nb, there will not. All the storm
water management facilities will be constructed aécording
to Lee Counﬁy and South Flofida»critéria.

MR. UHLE: 1Is there any dangér of véhicles
running into fhis areabsince it's less thaﬁ 50 feet from

the property line?
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MR. PfERRO: There should not be. There are no
immediate access points in this:area and theré's ho access
from the residential areas that I'mAaware of. And the 50
foot area is not next to the commercial development. It's
on the other side.

MR. UHLE: No further questions.

HEARING EXAMINER:'.Questioﬁs by staff?

MR. PALERMQE Yes. Tony Palermo for the
Department of Community Development.

One of the exhibits you gave me, this is the

‘first time I've had a chance to take a look at it, but

just a general questioh abouf in the-middle here.

'MR. PIERRO: Yes.

MR. PALERMOf‘ I'm presuming that's water. Is
that'going to be wét all the time of most of the time?

MR. PIERRO: It will wvary. It's designed to be
wet during really most of the year. The water‘levels need
to vary in a mitigation area so they have different type
of plant life that provide different levels of water.‘And
the actual depth of that area will aCtﬁally;bé controiled
by the environmentdlists and fhe permitting agencies to
create an area that sustains thé type of vegetation that
they want for a mitigétion area.

MR. PALERMO: Right. And if I could just work

from right.to left, the right being where the property
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line is for Sabal Springs, it's showing a six fbot opaque
wall. It's showing trees. 1It's shéwing somé p%antihgs'
and vegetation --

MR. PIERRO: Yes.

MR. PALERMO: -- as stuff that's required by the

Land Development Code. Then you go through and there's

the drainage area and then there's -- looks like there's

more vegetation and trees on the other side also; is that
correct? .

MR. PIERRO: 'That is correct.

MR. PALERMO: And I just wanted'té make sure‘that
we had some assurance that the vegetation would occur on
both siaes because that sounds quite desirable to buffer
this commercial érea from this residentiél area.>

MR. PIERRO: That's correct.

MR. PALERMO: So that's the intent of the
application?

MR. PIERRb: Yes, it is.

MR. PALERMO: Okay. That's all I have. Thank

you.
HEARING EXAMINER: Questions by County Attorney?
MR. SPICKERMAN: No questioné.
ﬁEARING EXAMINER: Singé there are members of
the publié‘present, can you describe how - I understahd

it but can you.déscribe for the public, how the water
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management in thét area occurs? I mean, I think they're
probably going to want a-little reassurance with regard to
ﬁhe flooding on their propertyhor possible flooding on
their property.

‘MR.-PIERRO: .Okay. I guess I agree with the
residents' concern about drainage, it's a concern
throughout most‘of the state of Florida.

In this particular area, the county has_aléo
agreed with that.request, that there ére somé unusual
criteria for drainage and Lee County has detérmined this

is what's called an area of peak sensitive basins.

 Because it 1is in this particular classification, we are

required to design to a 100 year, three day storm event.

That type of storm eveﬁt ié in excess of the
requirements by South Florida Water Management District,
and it recognizes what both thelstate and the county have
that in order to allow development in these type areas to
QCCur and to occur safely, the_édditional requirements for
the 100 year, three dayAevent must be met,,ahd that's our
test, we will meet_that Eriteria.

HEARING EXAMINER: Okay. Now I'm going to get a
real simple question. Where does the water go?

MR. PIERRO: Basically, it goes aléng the
histdfic, where it's aiwayé gone but basically from our

site it basically drains to the east and then to the
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south.

HEARING EXAMINER: Okay. I have no further

questions.

. Anyone else? Thank you, sir.

MR .

PIERRO: Thank you.

HEARING EXAMINER: Next witness.

MR.

Thereupon,

UHLE : Néxt witness 1is Ms. Caldera.

JANE CALDERA,

called as a witness by the applicant, having been

previously duly sworn, was examined and testified as

f¢1iowsg
MS:
2300 Krueger
sworn.
' MR.
document?
MS.

MR.

exhibit.

CALDERA: Jane Caldera, Avid Engineering,

Road, Palm Harbor, Florida, and I've been
UHLE: Would you please identify this

CALDERA: This is my. current resume.

UHLE: We'd like to introduce this as an

Would you please briefiy eXplain your béckground

and expertise in transportation engineering?

MS.

CALDERA: I'm a degreed civil engineer, also

‘a registered professional engineer in the state of

Florida. Been practicing the specialty within the civil
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engineering field of traffic engineering services since
1988 in the Tampa Bay area and throughout the Staté of
Florida.

My area of expertise that I currently focus on is

looking at traffic operations, traffic impacts on

surrounding roadways and dealing with access management,
safety in operationé on both commercial and residential,
industrial, all types of_perects.

MR. UHLE: Baéed on that and her resume, we would
ask.that she be aécepted as an~exper§ in transportation
engineering.

HEARING EXAMINER: .First I'm going to ask the
staff and the County Attorney if they have any objectioﬁ
té the introduction of Ms. Caldera's resume in evidence.

MR. SPICKEﬁMANE No objection.

HEARING EXAMINER: There being no dbjectiop that
resume will'be admitted and marked as Applicant Exhibit
5. |

(Applicant's‘Exhibit No. 5 was marked for
identificatién.)

HEARING EXAMINER: Does staff or ﬁhe County
Attornéy have any questions.of Ms. Caldera relafed to herl
desiring to be declared an expert witness?

' MR. .GETCH: No, sir.-

HEARING EXAMINER: Okay. Do you have any
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objection to declaring Ms. Caldera an expert witness?

MR. SPICKERMAN: No objection.

HEARING EXAMINER: Hearing no'objectipns, I'll
declare the witness to be an expert witness in traffic
management matters. Please proceed.

MSl CALDERA: Okay. Thank you.

If I‘ﬁay? i have a_package to hand out that is
whét I'd like to go through .in my presentatioﬁ.

HEARING EXAMINER: Okay. I'm goihg.to ask if the
county staff or County Attqrney have any objection to the
introduction into evidence of a document entitled Win-Del
Prado Evidence For Driveway Wai&er Supporﬁ, Waiver No. 1.

Hearing no objection, i'll admit that document
into evidence to be marked as Applicant Exhibit 6.

(Applicant's Exhibit No. 6 was marked for
identification.)

MS. CALDERA: Thank you. Can I continue?

HEARING EXAMINER: Yes. )

MS. CALDERA : I[ll_try‘to'be as-brief as
possible, but there's two i;ems.I'd like to cover this
afternoon is the information that I have.proyided to staff
as we've gone through this process over the past littlé
over 12 months is related to thé'Traffic Impaét Statement,
tﬁ'look at the review fér traffic iﬁpacts and cdnéﬁrrency.

The other information is related to site access, access
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management information and reviewing those issues.

We are in agreement with the information that
we'ye supplied to staff and their findings that.the
impacts of the broject on their area roadway systgm and
that there is adequéte capadity aﬁd level of seryice
standards to proceed with the proﬁect so that's'prettyA
simple. | | |

The one I wanted to spend the majorit? Qf the
time on this aftgrnoon is to discuss a 1i£tle bit of the
history on our site access plan and why we're requesting
what we'fe requesting and go through a little bit of the
evidence I've provided in my handout today. Aﬁd there's
some materials in there just backup for previous
information, don't need to review in detail but may hélp
you as you review the case in the upcoming weeks.

The history is that we -- this éite we were
originally trying to design‘the éiteAaccess plan in R
serviﬁg all the eight parcels with a totaliof four
driveway connections, ‘two to the State Road US 41 and two
to Del Prado. |

Very‘early on we always like to go talk to the
agencies aboﬁt how they feel abéut ariveway cuts in both

’ﬁhe state and the'county. fSo in June, about 14 months ago
in june.of 2006, we got together with Lee DOT staff to

talk about our request to Del Prado and at that time we
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were informed that the access planned to Del Prado asking

for two driveways was not in compliance with their spacing

standard of 660 feet.

And this is mainly due to the access
determinations and driveway spacing as the staff can
correct‘me if I'm wrong, but the way the code is written,
that it's based on its future designations. So Del Prado
on the trafficways map is planned as an arteriai in the
fﬁture so we're to complylwith the future étandards of 660
feet Qf reduest a deviation. So at that time we were
informed that we would need a deviation to get more than
one driveway conneétion to Del‘Prado and we moved forward
with going through some engineering and traffic operations
reviews to support that.

‘Shortly after that, we went and talked to DOT
about our driveway connections to US 41 and had some
resistance from DOT on allowing two cuts also.

MR. UHLE: Just to clarify that, that'é FDOT.

MS. CALDERA: Yes, sorry._ The Florida Department
of Transporﬁation in Bartow. |

And their proéess would be to review it at the-
staff. If there's a denial at the staff le&el; you have
to go to ﬁheir'Access Management Review Cdmmittee, which
is -- there's a vote taken by a group of committee.mémbers

and that's the final say at DOT unless you go to an
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administrative hearing.

So in September éf 2006 we went before all the
directors at the Florida Department of Transportation in
Bartow to request two accéss cuts to US 41.

Long story short is in October 13th, and there's
a letter in this package in Section C, that the Department
determined that they could not support a variance for more
than one driveway on US 41 ahd permitted us one driveway
as shown on the plan that is in compliance with their
access Class 3 spacing standards. US 41 is their most
restrictive access class at a Class 3 at 50 miles an hour.

The‘reaSOn for that -- one of the réasons for
that as you'll see in the letter I present iater is that
they stated they had discussions with Lee County and that
they felt reaéonable access could be obtained through one
connection to US 41 and two full connections to Del
Prado.

| That as it may, we proceeded with DOT with'the
one drivéway and got back with Lee DOT in January of F07
to look ét the operational'information further and feeling
if we had staff support for the two driVewéy cbnhectiqﬁé
and the exception of a waiver.

.”With that behind ué,‘the cprrent position by

staff is that they don't supporf'more than one driveway

connection to Del Prado and we are here today to try to
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get a little more evidence and make yourself and staff
comfortable wiﬁh‘our plan fo: twoidriveways and how it can
work. If I could —; |

HEARING EXAMINER: Excuse me one minute before
you go on.

Matt, I presume that your witness when she referé
to waiyer meéns deviation.

'MR. UHLE: Yes.

MS.‘CALDERA: I'm sorry, Deyiation No. 1.

HEARING EXAMINER: I just want it clear for the

_record.

MS. CALDERA: - You're correct.

HEARING EXAMINER: Okay.. Thank you.

MS. CALDERA: Okay.

HEARING EXAMINER: I'm sorry to interrupt, go on.

MS. CALDERA: The plan as requested in the |
submittal of the Master Plan is fof one connection at a
location that exceeds the 660 feet from 41, and at this
timé I know zpning doesn't approve how the median would be

designed but we're hoping we've done enough work on our

Development Order review and operatibns that that would be

a full access connection.
The original request was to have a second full
access connection that does not meet the 660. It's

approximately 620 or 606, a few different measurements,
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but it is short of the 660.._And then the ne#t measurement
goes over to your existing driveway connection to the
Sabal Springs community which is also short of the 660.
So the reason we're in a deviation request is that thé
second driveway, no matter where yQu‘put‘it, will not meet
both spacing standards. |

Or the alternative .that we wanted Lo pursue today
and wé presented to staff-within the recent months is to
try to compromise and ensure that there's operations on

the Del Prado corridor that don't jeopardize the motoéoring

" public and safety and operations'and protect that corridor

to the future would be to have the second driveway, the
more easternly driveway closer to Sabal Springs, be
permitted at its location but restricted to right in,
right oug operations. And that wouid be achieved through
the design of extending the landscape island further east
so it bpefates with right turns in and'right turns out.

So that is our current request which is not
reflected oh the formal application. If's sométhing we
would be asking to be considered today and that's how
you'll see my exhibiCS‘iﬁ hereﬁ

MR. UHLE:A_Just to clarify, is what you're saying
consistent with the gréphic identified as Alternative No.
2 in Subsection F of this?

MS. CALDERA: Yes, that is correct. And that was
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'a transmittal that we sent to Lee County DOT for further

consideration last month.

MR. UHLE: Thank you;

MS.. CALDERA; Okay.» I'm just going to téke you
through some of the evidence and facts that we found out
about, you know, the best available informationion the Del
Prado corridor as it relates to traffic, trafﬁic'
projections and what Staﬁdards; industry standards and
FDOT standards are.

The.first Section‘A is three pages of experts

from your approved: Del Prado corridor extension study, and

"that is Lee County. My understanding is as I received it

from Lee County that was approved in September '06.

And the reason I put this in, because one of the

comments from staff on their concerns with allowing more

thaﬁ oné driveway and their denial of our deviation is
that they are trying to protect this corridor because
there are intentioné of.having_it potehtially conneét up
to I-75 and there'svsome scenarios. So in reviéwing what
the county has at this point as their best available
information on‘this,corfidéf Study, the»scenario that

would run Del Prado along its current alignment and then

turn north to interchange.at I-75 would generate the

highest traffic prbjections because once it interchanges

with 75, you would feel it's going to draw mo:e'traffic..
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At this point the best available information
shows a traffic projection of 8,300 vehicles a day. To:

try to put that in laymen's terms, what that means, is

‘that's the amount of cars on the road at a certain

section, whiéh is our section, projected ip that design
yvear of the project, what does that mean? Is thét good or
bad? At this'point you would go to Section B to what are
the Lee DOT standards on capacity thresholds wﬁich then
refers you to -- for daily inforﬁation which we're talking
about, this 8,000 number is a daily number, to FDOT's
criteria. So FDOT's criteria says that to meet a level of
service D requirement, you have to be at 35,700 vehicles
or less.

So invlooking at this number of 8,000, it's not’
ahywhere close and, in fact, it's ranging between level of’
service A and B‘as it's currently projected. And I think.
that's very important_fo pbint out because a roadway
that's at a very high level of service conSidering a
driveway that is slightly shqrt of spacing standards in my
profesgional opinion wouldn't create an édverse impact to

the operations. The roadway is not expected to be

' anywhere close to capacity based on the current

information, assuming it does convert to an arterial and
connect to I-75. So that's the reason behind some of the

technical information in Sections A and B.
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MR. UHLE: Before you go bn, I'd 1like to make it

-clear that the red markings on this particular exhibit, I

assume that you created those, those are not part of the
original document?
MS. CALDERA: Yes: Anything handwritten, and I

believe I did it all in red except maybe some of the later

-exhibits, is information that I just tried to go through.

‘So in going bacdk to Section A, 5-1, which is the expert

from the county's corridor study, the information written

"on the bottom represents my calculation on what's called

the level of service and capagity. So the .23 number
represents the amount of capacity projected‘to'be used at
the time this corridor is developed as proposed.

.The reason I have Section C iﬁ here is the
FloridalDepartment.of Transportétion, you know, - throughout
the state "and man? years ago, in the late '80s, developed
théir acceés management -- late '80s, early('90s developed
access management standards-foi.ali their roads, so state
wide théy cl;ssifY'roadways anywhere frgm a Classzl to a
Class 7. |

Cléss.l ié‘absolutely the most reétrictive and is
ba%ically,interstate highway faéilities and regulate'where
interchanges can go. So the opposite side of the
spectrum, a Class 7, would be a roadWay that's already

developed in a downtown area and driveway spacing and
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access maﬁagement is probably too late and they go to that
and say do the best you can.

Now, in between there what the DOT, the Florida

" DOT did was say, well, we're going to try to plan our

roads bétter and the roadways.we know”we need to protect
and plan better in the future we'ré going to put in this
access Class 3 or 4 category and the ones that are in
betweenvthat will be a 5 or 6. So the reason I put this
in is that what I want to talk about is what access Claés
3 réquirements are for DOT and show you that we're meeting
those requirements on our deviation request.

Understand this isn't anything that Lee DOT has
adoptgd. You have your rules of 660, bﬁt I think this is
additional evidence to consider.

I won't read you the access Class 3 definition,
but the areas I've underlined, yéu know, bésically say’
that it's a controlled access faciiity and they're going
to limit access to all ébutting;lands and developments to
try to protect the‘caﬁacity of the roadwayi

The table that is contained in Sectién C and 1is

labeled Page 10 is the current DOT minimum requirements on

[y

spacing standards and DOT has a little more detail than

Lee DOT does.

They base it on, number one, the class, number

two, the speed, and then they look at different criteria




10

11

12

13

14
15
16
17
18
19
20
21
22
23
24

25

39

~ depending on the function of the driveway, whether it's

right in, right out or full access.
So the situation Del Prado is in, if we assume

it's the highest DOT class, the most restrictive DOT class

. for purpose of comparison, would require a right in, right

out driveway at 440'feet{ That's what I've circled in
red. |

The point of this is thaf the secOnd driveway 
we're requesting, as we've preéented the alternative, does
meet the 440 feet spacing between the other site driveway
to its west 'and it exceeds the 440 feet to the existing
drivewéy to Sabal Springs.

MR. UHLE: Before you go on, if I can ask you a

question about the.Figure 2 when it says 660/440 and you

.have 440 circled, is that -- the two different numbers,

are those intended to identify a right in, right oﬁﬁ as
opposed'tp a full movement?

| MS. CALDERA: No. Both of those numbers
represent your minimum.connection spéCing for a'righﬁ in,
right out. The difference in the numbers'is there's a
liptle legend that's'underheath the thick black-iine‘on
thé lower riéht that says greater than.45 miléé:an hour
and theﬁ after the slasH ié_less than or equal to 45. So

the condition on Del Prado is 45 miles an hour so the

. criteria would then be after the slash of 440. Del Prado
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ié posted at a higher speéd.' Théy would look for the
additionai spacing. |

The iast DOT design exhibit in here which foids
ouﬁ, and I've also marked in red, is what DOT wants to
have as their minimum requirement for a vehicle to exit a
travel lane, slow down to make'a right turn into a project
or a left turn in some cases.

What I've circled at 240 feet would be the FDOT

requirement on spacing on deceleration lanes to access

‘driveways and our current proposal can provide 240 feet.
"In fact, we could exceed it if it was necessary, but our

current proposal meets the DOT standard on decel.

And the reason I think that's important is that
if you're putting dfiveways oﬁ roads and you don't have an
adequate design, then you may have an impact on capacity
at dertain times when there'é a lot of volume_onvthe
roéd, so the fact thét we can design thesé to meet
standards supports.dur case that there would not be
adverse impact.

The last page in Section C is the letter from -

"Director Deborah Hunt in Bartow on their decision and why

they made their decisions to only éllow»one-access
connectioh to US 41. Specifically, what I've underlined
in red. is what they informed us was their discussions with

Lee Countyﬂi
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"Okay. Real quick, Section D ‘is the plan we're
currently‘requésting. I put a couple of colors on here
fér you. The red areas up along Del Pfado represent where
we'd be building.these deceleration laneé into the two
driveways we're requesting. ‘The driveway further eaét,
you will see a green area up tb_the right and that is our
proposed.extension of the landscape traffic separator that
would actually ensure thét yoﬁ wouldn't have the left turn
movements there and any kind of confliét created by a left

turn, I think we all drive, we know left turns can be more

difficult to maké than right turns, would ensure that that

operational problem would not occur.

The other information on here represents the
spacigg from center line to center line as we currently
havé in our plan. So I may have been off a little-biﬁ
when I said the épacing{ We've got 603 to the eést on

Sabal Springs and 468 to the current proposal at our main

driveway.

MR. UHLE: If you were't§ reduce the 750_£oot‘
figure to 660 feet, would that eliminate the need for a
deviation? |

MS. CALDERA: Well, yes, it would. We could"
éhift evérything, but from a design perspective, it's in
the‘bestvintereét to have your driveways'as far away.from

a .traffic signal at a major intersection as possible. So
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in my professional'opinibn,.shifting it would pfobably‘
have the potenfial to have operational problems that you
wouldn't have if you can kéep.it és faf away from the :
intersection as possible.

That isn't a scenario that we'&e tested at this
point because of the need for sizes and thingsién out
pardels.

MR. UHLE: But, in your obinion, there.wouldvbe a
health, safety and welfare issue if you moved that majoxr
interséction close to thevintefsection df Del Prado and
41°7? |

MS. CALDERA: I .wouldn't say there will be a
health, safety and welfare issue,‘but if there is
operationél problems. that develop along the Del Prado
corridor in the future, because there isn't any health,
safety.and welfare problems today, the closer it is, the
more likelihood it would occur, if that's an adequate
answer.

MR. UHLE; it is, thank you.

MS. CALDERA: Last séctionAto rﬁn you through.
There was soﬁé discuésionlin staff's comments back on
their concerns with allowing more than one driveway and
the denial is -- YOu know, this isn't anything that the
engineer documeht, I want.to say that, but it{s just

reflective of the best aerial photography we could get,
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and the actual observations from myself driving up and
down the Del Prado corridor over the past couple of months
to understand how access is being cqntfolled to the
segmént to both the east and the west. And I don't need
to go fhrough this in detail, but, you know, geherally

speaking, you can see how many driveways are along the

~corridor and look at the_mileage and say, okay, to the

west at‘this point their dfiyeways average between. Kismet
and US 41 about three dri&eways per mile;

The next page.will show you that the corridor
between 41, which I define to'go to Mellow, currently has
seven driveways, which gives you about two dri&eways per
mile. 'So with our proposed addition of two driveways,
should you approve the seéond driveway deviation, would
put us at about 2.5. So it just -- generally speaking,
it doesn't appear to be as an aferage-alonglthese
corridors out of line with maybe what's been planned out
there.

The reason I didn't measure the section all the
way up to the potential I-75 interchanges, mostvof the_
information I've reviewed says that that will be limited
access, aimost Zzero access, in the future. I believe it
runs along the corridor that's developed on the east and
is preserved or reservéd on fhe»wést~side.

I don't need to take you through the last
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it

section. It was just some copies of some information,

some letters and some e-mails we'vé provided back and
forth to staff over the past feﬁ months to try to proVide
the additional support and>evidenCe to be in favor of the
reqﬁested.deviations._

.In summary, I feel that the.requést fbr the
second driveway to Del Prado as a right in, right out
connection with whateVér conditions will bé'appropriété,

though it is'in'compliance with FDOT standards for their

- access Class 3 restrictive facility, we feel that ‘is -- my

proféssional opinion that is a valid evidence to support
!

Secondly, you know, in doing access management

work over ‘the past 19 yéars, their understanding it's

quite a balance between what's best_for protecting the

,motoring public, planning for the future of roadways and

trying to have reasonable access to serve develmeént
activity and have deVelopment function as it should.

In allowing the second driveway.to Del Prado

would shift about 28 percent, which is in the peak hour

about 110 cars to this other driveway,’and, you - know, we
feel it's in benefit of good site plaﬁning'and.traffic
circulation to.distribute tréffic'as evenly as possible/
not to tryvto put all the traffiC'to one‘poiﬁt and'gettiné

{

frustrated drivers ‘and drivers that may make bad decisions
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because of delays they could'experience at bne-locatién
that could be alleviated;at another location.

| So my proféssional opinion adding a right in,
right out dfive to.this corridor based on all the
information available would not édversely impact your
operations or capacity of Del Pfado as'it exists now or 'in
the future.

Léétly, is that we can meet proper desigﬁ
standards for the driveway'deSign and appropriate
decelerétion lanes to it. |

Thank_?ou.

MR. UHLE: Just a couple of gquestions. First of

all, do you agree wiﬁh the conclusions in the Staff Report

regarding the level of service on US 41 and Del Prado?

MS. CALDERA: Related to their findings in the
Traffic‘Impéct Statement,‘yes; i do. | |

MR;.UHLE: And can ybu please jﬁst tell me
briefly ﬁow.muéh frontage does this project have on Del
Prado and US 41 combined? |

:MS. CALDERA: Iﬁ's about 1,700 feet on Del
Prado. I didn't bring my scale up, but.I.want tquay it's
about 1,100 on US 41. sé 2,800, 2,700, roughly.

MR. UHLE:A So a little oﬁef half a mile total?

MS. CALDERA: Yes, correct.

' MR. UHLE: ©No further questions.
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‘HEARINGYEXAMINER: Questions by staff?

MR. GETCH: No.

MR. PALERMO: I have one.

Tony Palerﬁo, Lee Couney bepertment of Community
Development.

Go to Page 8 of‘the Steff.Report,'it's the
Deviation 1. I just wanted tebgetlthis'nailed down
because.the requirement is for é6b‘feet of separation on
en arterial road, and I pue the request as.a eonnectioﬁ
separation of about 473 feet and 620 feet.‘ And in two of
the exhibits that you gave us, there's some slightly
different figures. They}re in the same ballpark but I'm
showing 468 feet, 603 feet, and on this lest one here, 462
feet, approximately, and 610 feet. I'm just woﬁdering if

the'applicant can just nail down precisely what's the

‘deviation for and that would make your job a little'

. easier.

MS. CALDERA: And you're eorrect; your
measurements were different than my measurements. .Thevway
I measured was I projected the center of the ariveway
connection out to the center of Del Prado and tried to
measurelﬁhat distance, and we did it in the computer and
maybe';—eI'manot sure how you did yours, but. I can tell

you we haven't moved either driveway anywhere besides a

few feet since anything you've looked at, so I think the
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discrepancy is how we're measuring center line to center
line to tell yoﬁ._ I think.my humbers are as accurate as I"
could get‘them.

ﬁEARING EXAMINER: I think what Tony is.saying,~'
they've got two numbers. | B

MR. PALERMO: Yes, I need a couple of numbers,

~that's what I need.

MS. CALDERA: Okay. Let‘me give you the two .
numbers. | |

Okay. Assuming weFre talking about the driveway
that is the eastern driveway connection, based on our
current measurements and our center lines, we féel 603'
feet is the sepa¥ation between the requested driveway and
Sabal Springs center line and the connection betwéen the
requested driveway and the main access to the center ié,
468 feet.

MR. PALERMO: .Just one more question or
observation. If this déviétion is not approved, it looks
like you would havé an access approximatély 750 feét from
Us 41 aﬁd the next access would be Sabai Springs
Bdulevard, looks like it's arOund 1,100 feet away, and I
just want'to confirm this is -—. |

MS. CALDERA: Right. According to these
measurements,_I would add 468 plus 603 and come up with

1,071.
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MR. PALERMO: Okay. I appreciate it.

HEARING EXAMINER: Any other questions by staff

‘or County Attorney?

MR. SPICKERMAN; No.

MR. PALERMO: No.

HEAﬁING EXAMINER: Let me ask you one question.
If you'd to this aerial photo where you have the overlay
of the project that's in your report and it's under D.

MS?'CALDERA} Yes.

HEARING EXAMINER: What.would be the effeét if
you moved that Westerly access further west and made that
a right in, right only and then the eéstern access, if you
made that a‘fulliaccess?

MS. CALDERA: From a site pianning perspective,
it changeé how we've pianhed to circulate our trucks’
tﬁrough the site so at this point we've.had a lot of
difficulty‘getting trucks to be able:to service.the back
of the main center and things without having to trybto do
U-turn movements and things because of the limitations.on
Us 41, sovit would beAchallengihg on the site plaﬁ to flip
those.

HEARING EXAMINER: Okay. You'?e answered my
question. Thank you.

- I have no further questions. Anyone else?

Okay. Thank you.
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‘Matt, your next witness.

MR. UHLE: Next witness is :Ms. Boylan.

| Thereupon,

RAE ANN BOYLAN,

called as a witness by the Applicant, having been

.previously duly sworn, was examined and testified as

follows:

MS. BOYLAN: For the record, my name is Rae Annl
Boylan. I'm with Bbylan Environmental Consultants. We are
the environmental consultant for the applicant.

'MR. UHLE: She's been accepted as an expert on
numerous occasions in environmental sciences, and we would
ask that she be so accepted again today.

HEARING'EXAMINER: Any objeétion?

MR. SPICKERMAN: No objection.

'HEARING EXAMINER: The witness is declared an’
expert witness in environmental sciences matters.

“MS. BOYLAN; The first exhibit I'd like'to refer
to is a vegetation map. It's cbnsistént-with thé‘map that
ié-contéined with the séecies survey do§Ument in your |
Staff Report, but this is a color copy and a little bit
easier to read.

HEARING‘EXAMINER:‘ Okay. If'there's no
pbjection,‘I'm going to admit—this'document intb evidence

as Applicant Exhibit 7.
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(Applicant's Exhibit No. 7 was marked for
identification.)

HEARING EXAMINER: Do I hear any objection?

Okay. Go on.

MS. BOYLAN: The project site encompasses about
31.87 acres of which about 17.84 acres are uplands. The

uplands include some disturbed land, some Melaleuca areas

-and. about 14.47 acres of pine flatwoods.

thhe'site alsovcdntains 14.03 acres of wetlands,
primarily a willow wetland, with areas of Melaleuca
infestation and a.small area .of wet prairie.
In general, the site is bounded to the north by
Del Pfado, to the west by 41 and to the east and part of
the_southern boundary by Sabal Springs development.
Exotics have invaded both the wetlands and
uplands on site. Most df the exotics on site are
Melaleuca.
Boylan Envifonmental Consultants conducted a
listed species survey. We found no signs of listed 

species. Lee County DESvstaff has confirmed that and

there is a note in the Staff Report and the species survey

is included as Exhibit Q.
Matt has provided a discussion of the history of
the site and more specifically the wetland'on the project

site.' And it was a question how do we deal with it, what
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do we do. And from our sténdpoint, the best thing ﬁo do
is to look at this wetland under ekistent éurreﬁt
fegulations.

As a note, theré is an eXisting water management
permit, and that is attached in the Staff Report as one of’
the exhibits. This permit was issuéd by the disérict in
August of '04, and this pérﬁit did authofizefover five‘
acres of wetland impacts,ﬁo thé subject wetland’on the.
parcel.

So in light of how do we treat the wetland,iwhat
we looked at is the do nothing scenario. If we do ﬁothing
with this wetlarnd, we just leave it as it is and develop

around it, and there is a proéedure that the state has

" adopted to review impacts to wetlands, it's called the

Unified Wetland Mitigation Assessment Procedure,

Well[ we worked with county staff significantly
on this issue because it_was>an.issue. And we prepared
the UWMAM analysis 1is how we referred to that document;
and it looks atlthe functional wvalue bf the wetiand if ng
develop around it, if we do no management, if we do no
exotic removal, if_wg discharée away ffom the wétlaﬁd and
cannot improve'the.hydrology. ‘Anqvthis-analysis gives a
functionai value of the wetland. |

We then looked at the same. scenario with the

"wetland impacts as proposéd by the appliéant with .the
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'management,'with incorporation of this system into the

water management system,vallowing water to get intp_the
wetiand and continue to in the future, and there is
actually ——'in looking ‘at this analysis, there is a net
improvement in the functional value of the.wetland‘even
though there afe wetland“impacts propésed. And this.
methodology is currently adopted by the State of Florida,
and it is the method that is used by all of the water.
managementAdistriqts as well as DEP. |

So we did not ignpre the wetland issue. We
looked ét it with regards to whét,our projecﬁ was doing to
the wetland and the benefit that our project could provide
to-that wetlaﬁd.

We then looked at providing an indigenous
preservation plan that would addrgss the project site.
And I have to refer you to an exhibit in the Staﬁf
ﬁeport;‘ This would be Attachment H, which is Kim
Trebatpskifs memo, and actﬁally it would be the drawing -
thaf is éttached fo her memo: It's eﬁtitléd Proposed
Indigenous Preserve. And outiined on this plan are the
various different préserve areas that we will have as a
part of the propoSed.devélopment.

‘We will havei.éG aCrés‘bf indigehous preservation
ﬁpland and we will have another .68 acrés of‘inaigenous

upland restoration. We will have indigenous wetland.
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resﬁoration where that portion of the wetland that's
invaded with exotics will be restored and replanted. - That
acreage 'is 2.69 acres.

.And. then also we Qill have wetland enhancement in
the remaining wetland which is 5.f7 écres, plus we will be .
providing réplanting.withinvthe retention and Water‘garden
areas. -

We've also préﬁosedvindigenous monitoring‘té
ensure the success of the indigenous restoratioﬁ'plan.

I would then like to refer to the Staff Réport,(
special Condition 15, where they,have'briefed all of the
Envifonmental Sciences conditions.

| The first condition deals with the 9.6 acre
wetlénd/upland preserve restoratiOﬁ plan;l The second one

deals with the 1.19 acres of water garden creation area.

"Those are the areas that are depicted on that drawing

attached to Lee County Environmental Sciences staff meﬁd.
And the rest of the conditions basically deal
with details of the overall réplanting plan.. We are in
agreement with those conditioné. We believe that éur
projeét as proposed will provide no net loss of wetland'
function. As indicated, we have an existing water
maﬁagemen£ permit.for the northern wetland impact area.
Thié bermit.is curfently under modification wi;h.the

district to reflect the current site plan. And the
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indigenous preserve and management plan that we proposed

~we believe meets and exceeds the requirements of the LDC.

One thing I would like to try to get straight on
the record is Exhibit R is titled in the Staff Report Lee
County Indigenous Preservation:Enhancement Plan. That is
dated January-12th, 2007, and it includes three pages of
text énd two drawings. | |

I would like to offer into the‘record.and suggest -
as a replécement to the existing Exhibit R.a package that
I am going to hand out that is entitled Thé Win-Del Prado
RPD-Amehdment Discussion, Last Revised June 11, 2007, and
a'Preliminary Lee County Indigenous Preservation
Enhancement Plan, Last Revised May 24, 2007.

This text discussion I believe accurately
reflects what we have worked out with Lee County>
environmental services staff and the acreéges'in the
documents I have here are reflected in the conditions and
Lee County Enviroﬁmental Sciences assessment memo or staff
meﬁo.

I think it's just a matter of getting the correct
exhibits with the correct‘aéreages in the Staff Report if
I'ﬁ not making that too confusing.

- HEARING EXAMINER: I understand what you're

. doing. Unless staff has any objection to the introduction

of that document, I don't have any objection to its




10
11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

55

introduction into evidence. I do have a problem in its

sﬁbstitution to the existing document that's part of the
Staff Report because the Staff Report'is not writtenlby

you. It's written by staftf and that's their report.

MS. BOYLAN:‘ If I could clarify,.I believe that
the information'fhat I'd like substituted,-staff is aware
of and I just don't know that it made it into the Staff
Report. I don't think it's'any new material.

HEARING EXAMINER: Tony/ you want to fespond to
that?

MR. PALERMC: Yes.. Tony Palermo for the record.

She is providing an updated documént. IFm aware
of the documeﬁts and in supédrt‘of her submitting it_as
part éf the record, but.I think you'rejright; You should
have both exhibits so you can basiéally see the evolution
from one to the next, but pay atteﬁtioﬁ to this one.

MR. UHLE: I'think if I could summarize thié, we
obviously don't have a right to write the Staff Report so’
we can't tell them.whét ﬁo put in the Staff Report. Buf
this we believe correctly encompasses the agreement that
we have with Enviroﬁmental Sciehces.

HEARING EXAMINER: I undefstand what you want to
do. My comment, and I think Tony égrees with me, 1is it
ought to be tendered as evidencé as opposed to a

substitution of documents which is in the Staff‘Report And
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the Staff Report is sort of a done docﬁment.‘

MR. PALERMO: -That's all right with me.

HEARING EXAMINER: I'll accept that if you'a
bring it forward, please.

I take it from Tony's comments that staff ;j énd
ItakeAif-the County Attorney.has no objection.

MR. SPICKERMAN: No objection.

HEARING_EXAMINER} 'So I will admit this Win-Del
Prado RPD Amendﬁent Discussion as Applicant Exhibit 8.

(Applicant'é Exhibit No. 8 was marked for
identification.) |

HEARING EXAMINER: Okay. You want té c&ntinue,
please.

MS. BOYLAN: I think with that I have finalized
my testimony and I'm open for questions.

HEARING EXAMINER: Matt.

MR. UHLE: No questions.

HEARING EXAMINER: 'COUnty-staff have any
questions?

 .MR. PALERMO: No questions..

HEARING EXAMINER: Okay. County Attorney doesn't
have any questionsé |

MR. SPICKERMAN: No.

HEARING EXAMINER: I don't have any questions.

"Thank you.
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MR. UHLE: Next witness is-Mr. Cowell.

Thereupon,

PETER COWELL,
called . as a witness by the Applicant, having been
previously duly sworn,vwas examined and testified as
follows:

MR. UHLE: Please state your name for the record.

MR. COWELL: Pete Cowell with‘Avid Group, 2300
Krueger Road, Tampa, Florida.

MR. UHLE: Will you please identify this
dqcument?

MR. COWELL: That is my resume.

MR. UHLE: I'd like to introduce his resume.

Would ?ou please, in general terms, describe your
qualifications in the field of landhuse planning?

MR. COWELL: I graduated college from the
Universitylof Central Florida in 1987. >And in 1980
started work in spécial services and urban planning in a
private, not for profit. And in 1980 went to government,
starting in the City of.Winter Springs, then with Citrus
County and then with the City.of Tampa where I was with
the City of Tampa for 18.1/2 years doing boﬁh current
planning and long-range éiénning; And ih 2605 I retired
ffom the city and began work with the Avid Grdgp, also |

doing current and long-range planning both for commercial
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and residential developments.

MR. UHLE: What do youf responsibilities entail
typically in these projects?

MR. COWELL{ Review of Compréhensive Plané,
review of zqniﬁg codes, review of the site plans once
théy're developed to ensure compliance and consisﬁency
with both the Comp Plan and the Zoniﬁg code.

MR. UHLE: And do.you typically testify as an
expert in land use planning in any‘forums other than this
one?

MR. COWELL: I've done it here and I've done it
in couft as well. | |

MR. UHLE: We would ask that he be accepted as an
expert in lana usé planning.

HEARING EXAMiNER: Did you say you previously
testified here before?

MR. COWELL: Not he;e in front of'this body but
in.front of other bodiésAsuch.as this.

HEARING EXAMINER: Okay. Does the county staff,
County Attorney have any objection to the introduction of
Mr. Cowell's resume into évidence?

MR. SPICKERMAN: No objection.

'HEARING EXAMINEﬁ: Therejbeiﬁg no objection, it
will be admitted as Applicant Exhibit 9.

(Applicant's Exhibit No. 9 was marked for
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identification.)
HEARING EXAMINER: Are there any questions of Mr.
Cowell with regard to his expertise?

MR. SPICKERMAN: What areas are you going to be

'disciplined as an expert?

MR. COWELL: Land use planning.

MR. SPICKERMAN: Specifically for Lee County

or --

MR. COWELL: :‘In general.

" MR. SPICKERMAN: Have you had any experience in
Lee County with the Comprehensive Plan ana land use
planning in Lee County?

MR. COWELL: With review of the plan, vyes.

MR. SPICKERMAN: You have never testified
pufsuant to that?

MR. COWELL: No.

HEARING EXAMINER: What's your expertise with
regard to land planning mattefs under Lee Coﬁnty
ordinances?

MR. COWELL: Excuse me? I didn't understand the
question.

HEARING EXAMiNER: What experience do you have
with regard to iand‘planning.in Lee County?

MR. COWELL: Experience with this plan and for

another plan that we're reviewing at this time that will
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be coming before this body at some point in the future,

'those are the two plans that I've done in Lee County so

far. 1I've reviewed the plan with --

HEARING EXAMINER: Okay.' How familiar are you
with Lee County ofdinances?

MR. COWELL: 1I've read the zoning code, I've
read the Comp Plan. .

HEARING EXAMINER:. Okay. Any comments from
County Attorney‘or'county staff?

MR. SPiCKERMAN: No comments.

iHEARING EXAMINER: I don't have a problem with
his qualifications as far as land use planning goes, but
don't know if they're that specific with respgct to Lee
County. |

MR. UHLE: Well, they're not but he's just going
to agree with Tony anyway.

HEARING EXAMINER: On that basis I'll declare»him
an expert in general land use planning.

MR. PALERMO: 1I'll make note that his resume
isn't as thick or impressive as thévtraffic engineer's.

HEARING EXAMINER: Gb on, sir.

‘MR. COWELL; Thank you.

éasicaliy,‘Iﬁm going to start with your
Attachment C, it's part of your-docuﬁent, and I do feel

guilty'because my case has been made all afternoon and it
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dogs agree with Tony's interpretation which is the same as
mine. |

We aré‘talking basically about the 31.87 acre
parcel. Mr. Pierro, you know, talked about the |
compatibility'issues,'the width of the buffers, both the
wetland and the roughly 100 foot buffer that's.béing‘
provided as a divider between our development and the
commercial development that we're proposing.

Ms. Caldera provided testimony to the fact that
we are at the intersection oﬁ two arterial roads and that.
for that reason the development of this commercial
property as we're proposing meets that intent and purpose
as well.

Between the buffefings'and.the rights-of way
issues, we have our compatibiiity there. We have all of
our adequate public facilities,_so we meet our
compatibility there.

And unless somebbdy has a real specific question,_
I think I'm done.

MR. UHLE: Bottom line is that yqﬁ agree}with the
staff interpretation that we're%consistent as conditiéﬁed
with the Lee Plan?

MR. COWELL; Absolutely.

/MR. UHLE: No further questions.

HEARING EXAMINER: Questions by staff?
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MR. PALERMO: No.

HEARING EXAMINER: County‘Attofney?

MR. SPICKERMAN: No questions.

HEARING EXAMINER: .I have no guestions. Thank
you, sir.

MR. UHLE: Matt Uhle for the record.

At this time I just want to briefly highlight a
couple of points in the general narrativé of the Staff
Rééort, and then I want td télk about the issues and>the
24—hour;notice which are not numerous.

ATwo things that i think are worthy of some

additional emphasis. One of them is discussed on Pages 13

and 14 of my version of the Staff Report. That's:

Specifiéally the discussion of Policy 6.1.2.3.F.

That language is included in the commercial site
location standards, and.it's commonly kn§wn as the North
Fort Myers exceptioh. It was adopted in the mid to late
'80s by the Board of County Commissionefs, and a couple of
things about it arelnoteworthy.

First‘of all, while ith_inciﬁded in thé
commercial site»loéatibn'standards, it proyides an
exception not just to the general standards but to ail
other portions of the Lee Plan because it says not
withstanding prohibitions contained elsewhere in this

plan.
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Where that comes into.play is the lénguage“in thé
suburban land use category which normally would prohibit
anything morelﬁhaﬁ a neighborhood center in that category.

The reason for this language is relatively

obvious if you look at the Lee Plan future land use map

‘and you look at the intersections in the area of North

Fort Myers and you look at the Lee Plan categories for
that property.

| What you'll find is that the area north of the
intersection of old and US 41s in North Fort Myers, from
that point forﬁard basically you.find two things; One  of

them is all of the property that -- virtually all the

property, there's a little bit of central urban to the

north of that intersection, but everything aftef that is
eitﬁer suburban or outlyiﬁg suburban. So without this
exception, there would be ho opportunity to have a
COmmunity commercial shopping center.

The other thing of note is that there is an
absence of major‘intersections of arterials aﬁd chlectqrs
with US 41 northvof that particular lbcation, and thét'
actually runs all thé way into Charlotté County.

8o in the laﬁe '80s when this language was put
Vin; it waé put in with'the knowledge that if we didn't.do_
something to specifically,permit community commercial type

uses in this area, there was going to be a large area of
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Lee County that simply wasn't going to be served by this
kind of use. |

Subsequént to that, Del Prado Extension was
actualiy built, didn't exist at the time that this
lénguage.was put in the plan, but what that points out is
that this really is thé only major intersection in North
Fort Myers north of the_junctioh of the two 41s, and so
this is a uniquely appropriate place to have a community
commercial cenﬁer.

I think that's a substéntial part of the reasén
why thé staff is supporting this particular proposal. You
can go all the way from thié innt to‘the Charlotte County
line, you éan go into Charlotte Couhty, you simply won't
find another location that's better than this. ‘And it
doesn't make sense for peoplé to have to drive all the way
to'Merchants Crossing ﬁo go to a shopping center, so
that's the policy and the historical basis_for this
particular language.

Of course, there is another Publix tﬁat's ibcated
to thelnorth‘of this a few miles, butAthat was aléo
permitted by virtue of the North Fort Mye?s excéption SO
you understaﬁd how ﬁhat works.

The other point that I think is worth emphasizing
is on Pége 15 of the Stéff Repqpt where the staff

indicates that there was a public meeting that was held at
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Sabal Springs on this particular project that was well .

attended byvresidents in the area. And the Staff Report

also correctly points out that that's not a requirement in

North Fort Myers. So we just waﬁt to point out that we
are, in fact; ﬁrying to work with the comhunity énd have'
made efforts over and above what the regulations would
require in any sense.

With fegard to the 24-hour notice, let me just
talk briefly about these items.- The firsﬁ item that Qe
aSked for is to add package étorage for the schedule of
uses for the anchor parcel. That was an inadvertent
omission from our schedule of uses that I notified Tony
about as soon as I discussed it with the client, and.we
téldvhim that we'd be asking for this. That was probably
a little over a week ago.

The rationale for this is that.really fhe plaﬁAon
Parcel 2 is to have a multi-tenant facility that would:
include a grocery store. As thevHearing Exaﬁiner
undoubtedly knows, it's very customary for package stores
to-be associated with gfocery'stores, so it's important
for us to be abie to have a package store in connection
with that kind of ‘use only on the anchor parcel. We are
not.askiﬁg for it on the outer parcels. And while Tony
céﬁ speak for'himself“‘I believe he will tell you that he

does not. have an objection.
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With regard to Item 2, the auto parts store
should be‘permitted on all the lots except‘Lot 6. Lot 6
is uniquely sensitive in that it's the one ﬁhatfs closést
to the residential developmeﬂt‘of Sabal Springs.

We don't see any partiéularly compelling reason
why we shouldn't be able to have one on Lot 4 or Lot 5, so
we are asking to'limit the staff proposed limitation just
to Lot 6.

With regard to Item é,-the fést food restaurants,
of éourse, this opens the door to discussion of my
févorite subjeqt,.satﬁration/prqliferation, whatever
they're calling it today.

The Hearing Examiner and Tony have heard my
discussion on this point so many times that I'm really
reluctant to go into it in any detail except to say that I
think everybody is aware of my concefn about the idea of

proliferation as a land use concept that's not found in

any of the éounty}codes or land use plan and so on. I'm

not'going to go into that in any more detail than that.
Assuming}for purposes of argument that there is
some intellectual merit to this concept; I would just say
that the Staff Report goes into some detail about where
you can fiﬁd these uses relative to this site, but I think
it's a little misleading, even though it's technically

accurate, in that it doesn't really give you a flavor of
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what . the area around this particular propérty is like.

With regard to fast fopd restaurants, if.the
Hearing Examiner drives on US 41 north of the bridge,
you'll find that there;s a major cluster of fast food
restaurants between the bridge and Pondella Road, most'of
which I patronize on a regular basis.

Then you will aléo find that when you get to Piné
Island Road, Merchants Crossing and Wal-Mart aﬁd so on,
you'll find that there is another two or three of them iﬂ
that location. But you realiy don't find any fast food
restaurants north of that. So by my measurement, there is

about three miles from Merchants Crossing to the subject

property, and I'm not aware of any fast food restaurants

in that particular radius.

So.if the conclusipn is that in this pérticular
area that we've got a whole bunch of them and we have to
limit them, I don't think that's frue.

We've agreed to limit them to two. We've
identifiea the pércels that we think should be appropriate
which obviously proﬁibits them on the other parcels.

I think-my'client would further agree that‘as to
locations of them, Lots 7 and 8 are both on 41 frontage so
I think they would be willing to live with just one of
them onpthose two combined, so it could pe either 7 or 8

but not both and then one on Lot 3. Sb that way you'd
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only have one'oﬁ each iﬁdividual major road frontage. So
to the extent that there's a concern about driving 5y and
saying, gee, there_certaiﬁly are a. lot of fast food_
restaurants in the area, that really wouldn't happen.

"~ And, finally, with gegard to Deviation 1, youfve
heard the teStimony in-support of.that particular request.
I think Ms. Caldefa;s testimony points out that there is

no health, safety or welfare problem in her professional

. opinion associated with the request for the deviation.
And I think she's also testified that it's appropriate

- site planning, it has some health, safety and welfare

benefits for the site.

And, finally, I ﬁhink theré's an element.of
fairness that goes along with this. Her testimony and the
docﬁments indicate that the FDOf only gave us one access
point because they thought'the-county was going to give us
two. And if youAlook at the parcel as a whole and all the
frontage on both roads, you're talking about over half a
mile of frontage. And if we get only what's in the Staff
Report, we only get two access points én over half a mile
of frontage. .I thiﬁk ghat's probably a little bit too
low. | .

We've agreed to measures in the alternative'thét
was proyidediby Ms. Caldera to_further limit the impacts

of the request. And I guess I would note just looking at
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the aerial, I believe there are.actually two median cuts
abutting this property already, so that gives you some
sense of what must have been contemplated when the road
was designed. Obviously phat's subject to change. But it
is an-ipdication of what people probably thought_wés»going
to happeﬁ on the road.

So we would ask that you approve that particular

.deviation.

If ?ou héve any questiqns, I'll be happy to
answer them; otherwise, that concludes our presentation.
| HEARING EXAMINER: I don't have any questions.
Tony, before you begin -- as a matter of fact, it
may be appropriate to take our mid—afternoon break right
now and then when we coﬁe back, we'll begin with the
staff's presentation. |

But before we do that, Tony, do you have any

- objection to, on the 24-hour notice under Paragraph 1,

that Condition 2-A, the package store?

MR, PALERMO : Condition 2-A, my only note on that
would be I would wanf it explicitly clear that theré>are
no stand alone package stores, but package stores within

the context of a multi-occupancy building would be just

fine.

~ HEARING EXAMINER: Okay. And I take it, Matt,

that's acceptable to you?
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MR. UHLE: Yes.

HEARING EXAMINER: And, Tony, how about your
comments with regafd to Parégraph 27 |

MR. PALERMé: Aﬁto parts store wiﬁh or without
installation on Lot 6, I find thét acceptable. I thought
that was fine.

HEARING EXAMINER: And I take it - i think I
know the answer to this bne_f— you're still objecting to
Paragraph 37 | |

| MR. PALERMO: Staff's position is that we ére in
favor of one stand alone fast féod restaurant. You can
havé fast food restaufants other places if they're in a
multi-occﬁpancy building. But our position is still one.
And on Deviation 1 our position is the same.

HEARING EXAMINER: Okay.. Let's‘take a -- let's
come back at quarter of the’hour, ladies and'gentleﬁen.
We'll take a short recesé. And when we come back, we'll
begin with the staff's réport.

(A recess was taken.f

HEARING EXAMINER: All right. We're back on thé
record, H | |

When we had our recess, I belieye the épplicant
had finished their preseﬁtation and we are now ready to
hear from sﬁaff.

Tony.
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" Thereupon,

TONY PALERMO,
called as a witness by Staff, having been previously duly
sworn, was examined and‘ﬁestified as follows: |

MR. PALERMO: Good afternoon.

My name is Tony Palermo, and:I'm a Senior Planner
for the Lee County Departmeﬁt of Community Development.
The first thing_on task is'to"be recognized as ap‘expert
in planning, zoniﬁg and land use. I have been recognized
before in this forum. | |

HEARING EXAMINER: Any objection?.

MR. UHLE:’ I recégnize him.

HEARING EXAMINER: 1I'll recognize him as an
expert witness on planping énd zoning matters.  Go on.

MR. PALERMO: Mr. Hearing Examiner, I'll try to
make this brief. We received this apblication for a
commercial planned development on July’lzth, 200@, and we
scheduled for hearing here June thé Gth, 2007. It was
continued by the applicaﬁt'today..

The Hearing Examinef haé twb dOcumenté, number
éne, the.July l7th,.2007, Staff'Repbrt with attachments
éhd, number two, the applicant's so—called'24—héur,notice,
and you'&e‘alsobheérd my response to the applicant's four
issues raised.

Let's put a couple of facts on the record: This
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is a request to rezone approximately 31.87 acres to

Commercial Planned Development. It is in the suburban
future land use category. There is agricultural zoning.
There are no agricultural uses. There's an expired

Commercial Planned.DeveIOpment and there is a portion of
the old Sabal Spfings Residential Planned'Development.

The location the applicant has deScribedv |
excellently, that it'is on the corner.of Us 41 énd Del
Prado. US 41 being an arterial road, bel Prado being a
major collector/future arterial road with four lanes.

The property is sérved by water and sewer by Lee
County Utiiities for thé water and North Fort Myers
Utilities for the sewer.

We've already talked about the general location
of the property, so let me just go on to say that we
recommend approval of -this Commercial Planned\Deﬁelopmént
with conditions.

Staff had some very serious éoncerns about the
open space and preserve requirements as it was.related to
the Sabal Springs Developmeﬁt Orders and zoning, but
we have worked éut those issues after a iong process,
and much to our mutual satisfactidn, aﬁd our
environmental staff will addréss those issues after my
presentation.‘ |

' We also met with the Sabal Springs' residents
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which was, I would cail, above and beyond the call of
duty. Thére waé a public meeting with hundredé in
attendance. And as Mr. Uhle pointed out, thét was not
required by the ﬁand Development Céde; but we thought it
was -- we as staff though£ thap was a good idea and we
favor this sort of communication with the éommunity that
would be moét impacted by this Commerciai Planned
Developﬁent;

My general .impression of thié application is this
is where the commercial development neeas to.and should
go. ‘The major issues remaining are, as we described thenm,
some of &he commércial uses we have a few issues with, and

there is the iésue of access to Del Prado, whether there

. should be one or two access points, and we recommend

denial of Deviation No. 1.

Let me get into my presentation and there are

- three parts to this presentatidn; Number one, I'll give

- you just a few exhibits. Number two, I'll give you
staff's analysis of the situation. And, number three,

I'll give you staff's concluding thoughts.
Number one, I'll put in the record, is that there
is a big aerial and two little aerials, and the only

distinction I would make on the little aerials is that one

.of them shows where the water and sewer lines are and the

other one doesn't, but they're pretty much just aerials
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for the record.
HEARING EXAMINER: Okay. If nobody has any

objection, I'm going to admit the large aerial as Staff

Exhibit 1 and the two smaller aerials as Staff Composite

Exhibit 2.
MR. UHLE: No objection.
HEARING EXAMINER: They will be so admitted.
(staff's Exhibits Nos. 1'and 2 were marked for
identification.) |

HEARING EXAMINER: And I take it the photographs,

if nobody has any objection, will be admitted as Staff

Cdmposite Exhibit 3. And thoée conéist of eight
photograﬁhs in total.

(Staff's‘Exhibit No. 3 was marked for
identification.)

MR. PALERMO: I'li.just make a note thét those
photographs were taken by me during my siﬁe Visit to the
site.

' Going into the presentation, my analysis really
has three'parts. Number one, consistency with the Lee
Plan; number two, compatibilify with»the surfounding
eﬁvironments; and, numbér three, addressing ali the
concurrenéy issues.

I will add a fourth part. I will make a few

notations about Smart Growth principles and then I'll give
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you staff's Concluding.thoughtsf
First, on my analysis. Number one, the issue is

consistency with the Lee Plan. If you'll go to Page 11 of

the Staff. report, that just puts on the record that there

is a Lee Plan allocation table for the community of North
Fort Myers and we just,point but that there is no‘issué:
with allocation. |

We'd also point out‘this property is in the
suburban futurs land ﬁse category and as conditioned by
staff, it is consistent with that policy, and, again, we
are reluctant to recommend all commercial uses, but we are

recommending some pretty intense.and pretty heavy

commercial office and retail uses.

Page 13 of the Staff Report contains Policy 6.1.2

- where we talk about meeting site location standards and

thisAbeing a community commeréial project which is 100;000
square feet of retail per ﬁolicy 6.1.2.3.F, which Mr. Uhle
pointed out. This is an exception that allows suburban
future land use which nbrmally doésnﬂt have large
commercial siﬁes such as that. It has smaller commsrcial
sites, have a pretty intense ovsr'loo,ooo square foot -
retail faciiity.

I also asked the Board of County Commissioners
and that the Hearing Examiner make formal fiﬁdings that

the proposed project, number oné,‘is located on US 41, an
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existing arterial road. Number two, is located at the

intersection of that arterial with a future arterial road;
Del Prado Boulevard. That it's indicated on the official

trafficways map. And, number three, will provide an

acceptable alignment for the fﬁturé roadwéy which‘is'the
justification for_the approval relative to both extensions
of that future roadway from the point ofvan intersection
with the existing'roadf That's language from the Lee
Plan. ‘ |

Number two, let me get into compatibility with
the éurrounding uses and compatibility with the .nearby
residential Sabal éprings property.

Staff believes that commercial uses as

conditioned are appropriate and that the buffering and the

large preserve area help us reach this conclusion.

You will also see what is referred to as our
proliferation analysis on No. 16 making referenée toAtHe.
usual uses which are -- have been package stores, stand
alone fast food restaurants, cohveniehce-Stores and uses
such as carwashes, autorservices aﬁd auto repair.

I think if you look at that analysis, ‘it will

. correctly indicate that Del Prado along that stretch

nearby the property, there's little commercial there. On
US 41, needless to éayl it's very intense commercial uses,

again 1ookin§ -- our analysis is five miles to the north,
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five miles to the south, fivé miles to the east énd_five
miles to the west. That's wheré we went looking for the
usual uses.

Oour recommendation is to recommend one gas
Station and one stand alone fast food restaurant. This is

in recognition that this is a major intersection and that

"those uses are generally needed in this part of North Fort

‘Myers.

I would make a pérsonal note that the nearest gas
station~on-thé east side of 41 is ten miles away in |
Charlotte County. I also do recognize that if you look
here, there is a Hess station, but the traveling public
would be wise nof to try té make a U-turn at that

intersection and it's generally difficult, if you are

‘traveling to Charlotte County, to try to access that Hess

station, so another gas station is a reasonable and I
think a logical use.
Just to reiterate, we want the development

regulations to be explicitly clear that there should be no

.stand alone package stores. There be a limitation of one

’

stand alone fast food restaurant, one convenience store,

which can have accessory carwashes, auto services and auto

‘repair. Andiwith that, I'll pretty much let’ go and just

-let the analysis speak for itself.

Issue No. 3 is concurrency. First concurrency




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

78.

issue is transportatioh._ There are no levél of service
issugs according to 6ur.staff's analysis aﬁd our
Departmentrof.Transportation staff can address-the
specific issue of acceés oniDel Prado where there is a
disagreement. And, natufally, the state will address
access onto US 41 and there's a condition saying so.

Utilities is pretty cleér cut. .fhey have‘aCCess'
and they have a letter from Lee County Utilities saying
they're available to serve and willing to serve; North
Fort‘Myers Utility haé the capacity to serve them sanitafy
sewer. There's lettersAfrom those people and there ére
lines available:

Just make a few statements about Smart Grthh
because Lee County has taken inifiatives tb incorporate
the principles of Smart GroWn into its plénning'processes
and its zqning proceéses such as this. | /

Smart Growth is an approach to development.that
shoﬁld create good neighborhoods, prémoting the.right'
growth in the right place at the right time. Wé've
evaluaﬁéd some of these principles. And I think that some
of these principles do apply to.this particular case.

| The first principle I would use would be mixing
land uses,‘and‘this does place some'intense commercial

uses in proximity to residential uses which in the end is

a good thing because these residential uses need places to
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shop,'need places to work and need places to go. This
would be relatively nearby. That's a Smart Growﬁh
principle.

Some of the other principles are creating
walkable neighborhoods:VIAgain, this would be relaﬁively
near residents who conceivably could walk toAthié éite,
but we do have to admit this will be a pretfy auto
intensive, pretty -- the primary way to get to this
location on.ﬁwo artefials‘will be by autbmobile, but.
thaﬁ's really to be'expectéd.

AThe last principle I would point out is that --
Smart Growth principle is that we do enéourage community
and staté_stakeholder collaboration in -development
decisions. . Again,_Wé would recogﬁize that this applicant
has worked with staff and has‘wqued with the --
particularly the Sabal Springs community, have met.with
them and have tried to address their concefns about this
development, pro -and cons, but again that's one of the
Smart Growth principles.

In conclusion, this requested rezoning, it does
meet the critefia necessary for approval of a Cbmmercial
Planned Development,'including consisteﬁcy with the Lee.
Plah;p It is compatible with néighborihg‘properties as
condiﬁioned. As conditionéd it wiil not ad&ersély affect

environmentally critical areas or natural resources.
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" Urban services are available, including roads,

- water and sewer. It is an infill. commercial project and

for these reasons staff can recommend approval for this
project with conditions.

With that I'll answer ény guestions you.or the
applicant has.

HEARING EXAMINER: Questions by County Attorney
or staff?

MR. SPICKERMAN: No questions.

HEARING EXAMINER: Matt?

MR. UHLE: One‘question I just can't heip asking.
On Page 10 there's a refereﬁce to Ehe fact that Crane
Landing's name was changed to the Palermo, and --

MR. PALERMO: I.had nothing to do with that.

MR. UHLE: -- and I wanted to know if that was in
recognition of your great Staff Report?

MR. PALERMO: I appreciate the reference but,

again, they give me no money for this. They take my name
without my permission. I'm upsetvénd I'll put that on the
record.

MR. UHLE: No further questions.

HEARING EXAMINER: I've. got one. Tony, is the

sole basis for your limitation on the fast food restaurant

as a stand alone, is your sole basis your proliferation

argument or is there any other reason?
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MR. PALERMO: 1It's in the suburban future'land
use category. It is in relative proximity to existing
residential uses. And we don't want to ehcourage'the

further proliferation of fast food restaurants. And one

fast food restaurant on this property, a stand alone fast

food restaurant, is plenty and they can have more fast

- food restaurants provided. they are within a plaza, so we

don't think that's too hard core a position.

'HEARING EXAMINER: Okay. I don't have any other

 questions.

Ahybody else? Okay. Thank-you, Tony.

Staff, any othef witnesses from staff?

MR. PALERMO: I'll introduce the special guest.
Kim Trebatoski, our environméntal consultant.

HEAﬁING EXAMINER: Formerly with County
Environmental Developmgnt, now considered by somé to be_a
traitor, but go on.

MR. PALERMO: Shé's'not being paid either.
Theredpon, |

"KIM TREBATOSKI,
called as a witness by Staff, hév?ng been previously duly
sworn, was examined ana ﬁestified as follows: |
.MS. TREBATOSKI: For_the fecord, I'm Kim
Trebatoski.with no specific title. I have testifiéd'hgre

I guess over the last eight years and have been tendered
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as an expert wiﬁness in Lee County Land Development Code
and Lee Plan, Comprehenéive Plan in environméntal matters
énd would like.to be deemed so today.

MR. PALERMO: The last 24 hours she might have
forgotten some stuff so I'm not sure.

MR. UHLE: We don't know. I mean, go to private
sector and you forget everything you know and you have to
start from scratch.

HEARING EXAMINER: Are you suggesting you want to

- voir dire the witness?

‘MR. UHLE: No objection.:
HEARING EXAMINER: Okay. - The witness is declared
an expert witness.
MS.. TREBATOSKI: That's what I get for being kind
enough to come to talk for somebody else.
. This project as you're, I'm sure, aware from
previous testimoﬁy, there's portions of it that have a
long hiétory on if. We have had numerods meetings and

e-mail correspondence on the property as we tried to'work

. through and make sure we all fully understood what was

proposed and how that would fit into what Lee County Code
requirgs, which'is, I think, why the attachment ﬁo the
Staff Report, it was Attachment R, that was the last
subﬁittal.over the counter with‘the stamp on it where all

the other material I have looked at ‘but we didn't get it
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over the counter. So I would like to say that the
information that Rae Ann Eoyian submitted, I did review -
and I reviewed it prior to my Staff Report.

| There Qas a lot of discussion over the portion'of
the property that's being rezoned,from RPD to CPD, aﬁd'we

really got to evaluate the long-term health and viability

"of that preserve area if it were to remain under the RPD.

And I just need to emphasize that it -- when it was set‘up

as a wetland area to remain on the RPD, at that point in-

time county regulations did not. require in&asive exotic
removal. They did not require an indigenous preserve
management plan. They did not have indigenous preserve
requirements . nor did they, even though there Werevwétland
regulations, that approval did not require that the
hydrology of ﬁhat wetland be maintained‘in any certain
shape or form.

So after reviewing the history on the property:
and conducting a site visit,‘Environmental Sciences staff
determined that it made sense to have the preserve remain
between the proposed commercial area and the existing
residential and that through this rezbning of that portion -
and the remainder of the~property,.it aliowed us the
a#enue to get an indigenous management plan that will
include fhe restoration ana an éﬂhancement of areas.

It-will have the surface water management system
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desighed to provide proper hydrologylto the wetland so
that it will remain in long-term health, ‘and there will be
less ‘likelihood of invasivé exotics come iqto it. And
that'there is additional planting areas up in-the
northeast‘cdrnér of that, it's termed rain garden, I
guess, by the water management district. It's kind,of.in
between a dry detention area and a wet detention area. It
will look like a marsh that may;have_some‘open water at
certain times‘of the year but that it willvbe quite
heavily planted. And the deéign also includes a lake and
dry detention areas that will'be between'the commercial
development and the preserve which is a good practice‘to
help the health of the preserve stay better and to not
have any_degfeerr inadvertent impact from the commercial
development onto the preserve area. And it alsQ aliows
better use by wildlife when YOQ have that separation. And
the dry detention area is'going to be planted and there's
goiné to be some additional plantings of the 1it9ral |
design that -- |
| HEARING}EXAMINER: "Hold on. We need a battery
chénge in the microphone.
| (A discussion was had off the record.)

MS. TREBATOSKI: So environ@entally’with this.

zoning it does - with this.rezoning it doesbimprove the

health of the wetland system and will ensure long-term
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viability of that systemlthr§ugh é»Development Order and
indigenous management plan and the requirements of_water>
management district pérmits. And thét is tﬁé long and
short of a long research and discussions and trying to
come up with é positivé-environmental situation on ghis

property.

I do want to mention that the preserve area alone

~entails almost 30 percent of the property and uhder'our

A

current regulations only 15 percent of a property needs_to
be preserved in an indigénous state so‘thiévcommerciali
center actually will be in excess of the miﬁimﬁm 30
perCént open space because each of the commercial tracts .
or parcels is going to have to provide a minimum of lO‘
pércent and it does provide a large vegetated open space
between the residents and the center, so that should heip
lowér the impact of the center on the neighboring
residents.

So I'm here for any guestions. I do have to
leave. I can't stay till the end of the hearing, but
there ére other Enviroﬁmental_Science staff membérs here
thét Will'take'notes if there's something'thaﬁ thevpublic
has asked that the applicant can't answer, the staff will
respond tb later;

_-HEAﬁlNG EXAMINER: ‘Any questions right now by

staff or County Attorney?
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MR. SPICKERMAN: No questions.

HEARING EXAMINER: Questions by applicant?

MR. UHLE: Nﬁ. Thank you for being here.

HEARING EXAMINER: Thank you fo; coming in, Kim,
and good luck to you.

MS. TREBATOSKI: Thénk.you.
Thereupon;

"ANDY GETCH,

called as a witness by Staff, having been previously duly
sworn, was examined and testified as follows:

MR. GETCH: For‘the record, I'm Andy Getch with

the Lee County Department of Transportation. I have been

. sworn in and have been accepted as an expert in

transportation engineering on many occasions in front of

the Hearing Examiner. If the applicant would like, I ¢can

' go'through some of my background.

MR. UHLE: Please, no.

HEARING EXAMINER:V_I take it you ﬁave no
objection then to him being declared an expert witngss in
transportation matters?

MR. UﬁLE: No.

HEARING EXAMINER: The witness 1s so declared an
expert. | | |

MR. GETCH: Thank you.

As Ms. Caldera stated, there's basically one
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point of disagréemeqt between the staff and the applicant,
and that's what I'm going to focus on today. Basicaliy
it's the connection separation deviation request. |
Before I get into the real fun technical stuff, I
would first like to say that the shopping center applicant
has been fairly cooperative with us not just.in this
project but in another pfoject that they did meeﬁ with us

on several occasions and I can appreciate their desire for

what they want to achieve with the shopping center, and I

understand from working with them and other retail

developers what their needs are and what their desires

.are.

At the same time from the staff perspectivé,
we're trying to balance thaﬁ with the needs of the
traVeling‘bublic on the majqr roadway system, and that's
the struggle here. |

Connhection separations standard is in ﬁhe Land
De#elopment Code, Section 10-285(a), Table 1, aﬁd there it
specifies minimum_connection separation of 660 feet on an
arterial and 330 feet on a colleétor roadway. ‘And as Mr.
Palerﬁo pointed out and Ms. Caldera pointed out, the

roadway currently functions as a major collector but is

"antiéipated to function as an arterial in the future.

The future functional classification is based on

the trafficways map as Mr. Palermo said. The trafficways
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map does not specifically say Del:Prado Boulevard. It

has a number of east;west arterials iﬁ the North Fort
Myers area, including éne that's labeled 38, I believe,
Northweét 38th Terrace which approximateiy lines up on the
Cape qual éide with where this roadway is, it's kind of
an extension of Jacaranda Parkway in Cape Coral.

‘We're actually transitioning from that to using
the future functional classification map in the Lee
Pian. That's a L¢e>P1an amenament-that's going through
the process. Hopéfully; there won't be any objeétion to
that. We do‘iﬁtend to update the‘trafficWays map more as
a planning tool for.the future.

Ms. Caldera in her handout, which‘was pretty-well
put togethef I must admit; there's a lét of good
informafion in here, in fact, some of it I was going_to
submit as well so it will save me the tfbuble. She

included an excerpt from the Del Prado Extension Corridor

Study, I believe it's right‘in.the beginning'of Ms.

Céldera's.exhibit; or the applicanﬁ's exhibit) behind Tab
Av And ﬁhat e#cerpt aia come frdm the stﬁdy prepared by
our consultant and as the Hearing Examiner'correctly
surmised, the handwriting, and as Ms. Caldera testified,
the handwfiting in here is_not baft of that study.

I would just state briefly that the_traffic

“volume projections there were based on a travel model
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.run. - What they will be depends on how quickly we can get

thét interchange implemented and>how.mﬁch Cape Coral
develops in the northekn section and how much traffic
comes from the city of Cape Coral. And without going into
a iong winded and very detailed discussion of how ﬁhe
model works and why, suffice to say with the;population
growth in Nofth.Cape Coral, that nuﬁber probably.is low
éompared to what it's really going to be. And that's
really all I'm going to say about that.

The abplicant in their testimony did talk about
their tbtal frontage of approximately half‘a miie, and I
don't disagree with that. TheirlbOUndary survey and their
Master Concept Plan indicaﬁes those approximate
dimensions. But the major intefsection that is in the
middile of.that froﬁtage of US 41 and Del Prado sort of
splits that up and it's‘not.really an a¢Curaté way to look
at their frontage té say, well,.wé'have half a mile, ahd I
don't believe it's the'best way to look at theif frontage
and say, weil, we haveAhalf a mile but we're only going Eo
get approval for two gcdess points potentiélly hére.

That's one of the challengeé With the site

location standards with major shopping centers being

located near major intersections is they need to be on the

~corner of two major roadways and here's a major

intersection right in the middle and they need to meet
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connection separation standards from that major
intersection.
A further complication which is the case here in

this project is immediately to the edst there's an

existing driveway. So I understand the applidant‘s

struggle with trying to develop a site plan that works
here. | '

But the simple math is to meet connection

separation for 660 feet for one ‘access point, you need at

least a quarter mile of frontage and for two access points

you would need 660 times 3 which is 1,980 feeﬁ'or almost
2,000 feet of frontage on a particular roadwéy. bAﬁd as
Ms. Caldera testified,.they have approximately 1,700 feet
of frontage on Del Prado Boulevard.

Something that's éertaiﬁly nothing of the
applicant's doing énd maybe happenstance or-thé county and
the city's good'luck, good fortune, so to spéak, in the
current existing access situation, I will fefer to I
believe it's Tab E. 1It's é‘map that Ms. Caldera-had
submitted as well as -- or actually there are two aerial
maps that show the existing Del Prado BouleVafd, and I'm
surmising this is aeriél_photographybfrom the county's GIS

system from the year 2005, I didn't ask that as a

clarification question, but just by the look of .what's on

the ground there, it looks similar to what's on our GIS
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now. Perhaps the applicant would like to clarify that
later. |

MR. UHLE: Here in the-corﬁef I think it tells
you.

MR. GETCH: Thank you, yes, it is. Aerial date

2005. Thanks, Matt. Today was thé first day I had seen

this. I haven't had a chance to look at that in ﬁhat
detail. .

I would like to point out and I was -- after
seeing Ms. Caldera's exhibit, I was debatiné whether or
not to submit this, but I think I will go ahead and submit
this anyway just for -- just to provide another photo to
look at because it actually is slightly different. 1It's
without the aerial photography with the access points,
with my markings in blue and thé requested access points
in red, and this is basically the éame area”buf without
the aerial photography.

HEARING EXAMINER: If the applicaht has no‘
objection, I'm going to admit this map as Staff Exhibit 4.

MR. UHLE: No objection.

(Staff's Exhibit No. 4 was marked for
identification.)

MR. GETCH: And the maiﬁ purposé of this map is
just kind of an overview of the existing and to the extent

that I could find in my research for this case the -
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approved. access points onto Del Prado Boulevard, primarily

being the existing and platted access points in the ¢ity

of Cape Coral because I didn't research their records or

archives, but my understanding from their staff is the

access points there approved more or less are the ones

‘that are platted or the ones that were built with Del

Prado Extension by the City of Cape Coral.
The City of Cape Coral built the Del Prado

Extension to the west of US 41. Lee County built the

" further extension, the extension of the extension that Mr.

Uhle referenced in his testimony at a later time,
approximately ten years ago. |

The access points that Ms. Caldera has sﬁown in
the Exhibits E-1 and E-2, now. they're fairly closé to the
access points that I had shown and rather than go through
point by poin£ to say which ones are different, the main
pﬁrpose for showing this is just to kind of show the
overall spacing, and it's certainly_possible that thé City
of Cape Coral could permit additional access points within
the.city;

There is one VaCant'prdperty to the north of the
Crane Landing project which is the eastern half of the
mobile home park north of Del Prado Boulevérd.that‘é
actually platted -- it must be platted because it shows up

here as lines on this map, I didn't research that, but it
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has a very old zonihg but no Development Order approval.

It's very possible that they could ask for an
additional access point'onto the county portion of Del
Prédo Boulevard.

To Ehe south of there, Mr. Uhle made reference to
the Palérmo projebt of Crane Landing pfoject. I'll‘point
out where that access point is. 1It's approximately.in the
middlelof the property here as well as to the_eaét of the
Crane Landing project (indicating). That's a project
called Sloan's Gate that has -- both of those projects
have both zoning and a Develobmen& Order approval. So
that's one difference between the exhibit by Avid |
Engineering and submitted by the applicant and the staff
exhibit is the exhibit by Avid Engineering shows some
existing dirt connectioné whereas we're referring to the_‘
projects that have a local Development Ordér.

But the generallintent.was to show that either by
happenstance or by what we have,'ﬁhere's pretty good -
connection spacing on Del Prado Boulevard both in 'the éity

of Cape Coral side at least down to Kismet Parkway as well

‘as on the Lee County side.

Focusing in on this project, in the initial

‘review of this project, and I believe the applican;

actually had cOntacted staff and met with staff prior to

even submitting the zoning applicatioh, they asked for a
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preliminary inélination indicaﬁion from staff Qf what'we
would think of them getting two connection points onto Dél
Prado.Bouievard. And there Was-a_staff member that was
okay with it; there were other staff membefs that
weren't.

The reason I mentiqﬁ that is there Qas-some

disagreement through time, but I will state for the record

.that duriﬁg those meetings at each meeting,lat‘least I

recall a couple of times, mentioning to the applicant that

staff doesn't have approval authority of access points in

the zoning process. That approval authority is with the
Board of County Commissioners. Staff makes
recommendations.

The actual staff recommendation did not occur'
until the time of substantive comments for this case

obviously. There is a concurrent Development Order

~application that has been submitted along with the zoning.

application. 8o Ms. Caldera's testimony along those

lines, some of those meetings dealt with talking to the

county's traffic ehgineer about whether or not they could

get median openings as part of the Development Order

application.

I don't know if the Hearing Examiner would like
me to go into some of the detai1 or reasonings why 660

feet is an important connection separation spacing.
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HEARING EXAMINER: Yes, I would like you to if
yoﬁ'would.' o |

MR. GETCH: _Okay. Essentially, on a major
roadway, an arterial roadway; the primary function of an
arterial roadway is to provide ﬁhrough traffié and
mobility for people traveling froﬁ.Point.A to Point B. A
very minor function: of an arterial 1is té provide'access to
adjacent propefties.

‘When you get to the collector stage, those two
functions kind of balance ouﬁ, mobility and: access
baiances out aﬁd theﬁ at the local street stage, mobility
is a very low issue and access fo adjacent propertiés is»é
very ‘high issue.

On a roadwéy such as an arterial, each driveway
represents side friction on the road or what we call a
conflict point, that can potentially impede’the:ﬁraffic
stréémﬂ’ And how does that occur? Thét occurs when
Vehicles sléw dowﬂ to make a right turn. That'bccurs.when
vehicles pull out ihto the stream of traffic to accelerate
to get up to the speed of the traffic flow. o

LeeVCounty, as well és the state, employs access
management techniques to try»to reduce and separate thg

number of conflict points on an arterial roadway. And

‘some of the tools are access spacing such as the

- connection separation spacing. Providing corner clearance
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from the major interséc;ioﬁs. Limiting thé number of
access drives for each individual property and where
possible'consolidating existing driveWays.
Separating‘conflict points is important because
what that does ié that simblifiesvthe driVing task. It
gives drivers a longer time period to respond to any
access-related events that may occur from théée thicles

decelerating to make a turn or turning out into the flow"

. of traffié.

Separation distance on a roadway can be a
fuﬁctidn of the speed‘and the complexity of ghe decision
that a driver‘has to make. The complexity'incréaseé with
traffic volume and the number of';onfiicts that are on the
roadway.

So really to summarize why the connection
separation is important, reducing.and separating theA
conflict points is part of‘imprpving safety oﬁ a roadway
for the traveling public and that's part of oﬁr job is to
protect the health, safety and welfare of the traveling
public.

| I was glad that_Ms. Caldera had submitted --
actually, she submitted the entire chapter or section,
éxéuse me,vof the Florida Administrative Code,'whichiis‘

the access management rule and that's in the booklet

| behind Tab C, looks'like that, and I'm not going to read
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through this but essentially that's where it comes from.

Ildidh't see the reference and I don't recall if
Ms. Caldera had mentioned that, but jusf so the Hearing
Examiner would know, that's actuaily the sburce of this
informatién, it's from the Florida-AdministratiQe Code and
this is knhown as the access management rule!

There was discussion of comparison of Del Prado
Boglevard.to access management Class 3, ana that's
probably.a fair comparison.

Access management Clasé 2 is what is currently
being pursued on State Road 82 where We have a frontage
road systém somewhat in élace in Léhigh Acres'with Meadow
Road functioning.as a frontage road.

We don't have frontage roads here along Del
Prado, but the City of Cape Coral and'Lee Coun;y are both
very --.Lee County DOT, excuse me, are both interested in
controlling . maintaining connection separation on Del
Prado Boulevard.

I would 1like td point out a couple of things

' about this table which is actually Figure 2 in what Ms.

/ ;

"Caldera has submitted.

Along the line of‘écéesé Class‘3/ the second

column Séys facility»design features and under that'it

says, median treatment and access roads in parentheses,

and it says restrictive. That essentially means there is
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a divided median in the roadway, that there has to be an

-opening in that median for a vehicle to make left turns

and right turns.

The next one is kind of important for this

discussion. The minimum connection spading in feet. The
reference was made to -- in fact, a red circle_was drawn
around 440. If the Hearing Examiner would look near the

bottom of the table, below the second black line, you'll

see in parentheses greater than 45 miles per hour/less

than or equal to 45 miles per hour. 45 mile an. hour
posted speed.is the dividing point for the state in how
they do their connection sepération.

So the reason Iipoint this out is‘actﬁally the
660 spacing is what the state ‘uses on théir arteriéls
where they have a posted speed greater than 45 miles an

hour. In the county's connection separation table, we

don't have that distinction based on a'poSted speed.

- One of the challenges with that is the posted
sﬁeed oﬁ é roadway can change ovef time. It can go'up_or 
it can‘go'down, depending on’how it functidns. And it;s
very possible that the posted speed'on'Dei_Prado Boulevard
couldvgo up, especially if a cénnection to iijis made.

‘Moving_further to the right on the table, minimum
mediah obening spacing directional 1,320 feet, that's a

quarter of a mile. Minimum median open'spacing, full,
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that's half a mile. And minimum signal spacing, that's

alsb half a mile.

We're not here to talk about whether or not and

what thé quality of the median openings would be, but the

. reason that I point this out is what's being shown and

proposed as the main entrance to the shopping center is

- approximately 750 feet from actually the center of the US

41 ihtersection. And the appliéant is.relocating a
thsical median opening'that was constructed as part of .
the original Del Pfado Extensidn exteﬁsién, extension of
the Del Prado Extension. That gets gonfusiﬁg.

And that's one of DOT's concefns, and that was
some of -- the bases of some that internal discussion on

how to handle traffic from this proposed development

_because Ms. Caldera is correct, that there's some merit to

splitting up the traffic between different access points.
Oﬁ the other hand, 750 feet from a majér

intersection, that could be a problem és traffic volumes

dn'De1 Prado Boulevard buildvup and théy may build up

beyond the design study of that interchange study; but the

Ccity of Capé Cofal, I. believe, does have a build-out

population of approximately 400,000 residents and this is

what the City of Cape Coral had lobbied for and requested

of the'Metropolitan.Planning:Organization as the main exit

from I-75 to Cape Coral.
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- I would like to -- just finishing ﬁp'on the
connection separation theme, I would like to»pOint»out
just to eﬁphasize that the county's aécess management
standards are different than thé"qurida Department of.
Transportation, and I may have misunderstéod the argument
but it sounds like the érgumept I'm.heariﬁg is that the
state has less stringent acéess managementvstandards thén

the county so the recommendation, the justification is

Ibeing based on going with a less stringent access

management standard, and that's part of our struggle.
And that takes me to somé of the points raised in
the hearing today.

I'll start with one actually that was mentioned

by Mr. Uhle in her -- in his -- excuse me, sorry; Matt --
in his closing of the applicant's testimony. There is an
existing median opening right here (indicating). ‘What's

right here is actually striped out. It's not a physical
barrier, but it is striped so that if there was a driveway

somewhere in this vicinity, if that didn't change, it

would not be legal for a driver to make a left turn in or

a left turn out of that locatioh. So by law that‘é not a
median opening. Is there anything stopping a driver from
doiﬁg that? No. | |

My recolléction is I believe that that was -

created much like the I-75 interchanges when they were
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first built as four 1anés. ‘Four lanes through the
interchanée when there was a dirt road or maybe a two lane.
road on the end, they had‘a tufn around for an?one who
mistakeniy got off there to turn aroﬁnd and come back.
And thatAseEms.more iike what that is for me.
| Why that configuration is as it ié, the staff

members -- I was not Qith Lee County DOT at the time that
that project‘came ﬁhrough in 1986. In fact, I Was still
finishing college so I don't kﬁow what the original zoning
approval entailed. I believe Mr. Uhle spoke of an '89
rezoning and there again I was not with'the Couhty DOT.
But dne thing that is important to poiﬁt‘out for the
recprd, at this point I would. like tO-introducelthe Lee
County Metropolitan Planning Organization, year 2030, long
range transportatioh plan.highway element map.

HEARING EXAMINER: Matt, any objection?

MR. UHLE: No.

HEARING EXAMINER: That ma? will be admitted as
staff Exhibit 5. o

($taff's Exhibit No. 5 was marked for
identification.)

MR. GETCH: And the purpose for presenting Ehis

exhibit is to show essentially the Del Prado Extension.

It's a very rough depiction of the geometry, but it giVes

the Hearing Examiner a picture of Del Prado Extension as
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it connects to the city of Cape Coral.

,I would also like to réfer to it and give a very
brief, I hope brief, background on why the geometry of Del
Prado Extension as it exists today is what it is.

The original planned méjor east-west corfidor‘in
Nofth Fort Myers'was actually not an extension'of Del
Prado Boulevard in ﬁhis area, it was actually an ektension
of another road that's depicted near the Charlotte Coﬁnty
line at the top or the north end of the map called Nall®
Grade Roéd.

| The county had obtained right-of-way béck in 1974
from the property owners fbr an extension of US 41 over to
Nall‘érade Road.

Theﬁ - S0 probébly shortly-after this extension
of Del Prado -- well, excuse me, I take that back. Befdre
this extension of Del Prado was built, then it shifted to
the Henderson Grade Road_Exténsion which is actualiy a
very small road but for the Hearing Examiner's réference,
it's a road right next #o the Publix shopping cénter Mr.

Uhle réferred to in his discussion of the only other

'shopping center north of this particular site. It's a

four-lane road that'just kind of dead ends into a
pasture. And at one time that was. planned to be the next
east-west road.

When this project was constructed, it was
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originally looked at as kind of.a temporary connection
over to Slater Road ahd the planning of ‘it had moved
around trom Nall Grade.to Henderson Grade to here, but the
Del Prado Extension study that Ms. Caidera'had‘Submitted a
summary oflessentially shows.upgrading this roadway from
what it is now to an arterial. And what wiii~the access
managemeot be op that roadway? That has not been
determined beoause weihaven“t done a design yet.

So when this project comes in for.a Development
Order, it will be evaluated on its face based oﬁ what
we're dealing with and dealipg with our plans for the
future»at best, but hopefully I won't have to go into this
discussion at length, but as the Hearing EXamiﬁer I

believe is aware, median access control is part of the

" police power of the county and it's not something that

staff recommends be contracted away throughithe zoning
process.

I wouid just like to point.out one thing abopt
Ms. Caldera's testimony that i wéén't_olear on what she

said there, and I think Mr. Palermo actually clarified it

‘in the question that he asked about what the spacing would

be that I think Ms. Caldera was making a point that if the
applioant relocated their eastern,accessapoiht,.they could
meet 660 feet connection separation from the proposed

western aocess point and thatis true. However, then it
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would be closer to Sabal Springs Boulevard and it still
would not meet connection separation in that direction and.
we measure connection separation in both directions.

»I'm still a little confused by the statement 

‘abbut, and it goes back to gplitting the driveway and the

traffic from the project, but part of the presentation was
by the applicant that the traffic volﬁme on Del Prado is
projected to be a low volume. So concentrating the
driveway,‘all the project traffic to one driveway_on Del
Prédo Boulé&ard’would cause mére.congéstioh internally and
make some drivers antsy and aﬁxious aﬁa there's some truth
to that.

.Howevgr, 1f the volume on Del Prado ié low, then
there's going to be a lot of gapé and some nice big gaps
for people to turﬁ out into so congestion, in my opinion,
wOuldn'g be that big of an issue.

The last thing i would like to address before I

put everybody to sleep is the letter from the Florida

'Department of Transportation and that's behind -- in Tab

C. I think it's the last page in Tab C, the first page
before Tab D in the applicant's exhibit that Ms. Caldera
presented.

I would like to state for the récorthhat today

'is the first that I've seen this letter. However, I have

heard about it and there was some discussion with other»
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staff.members at the time that there was this disagreement
going on internelly over ——-aetually,vit’was:prior to the
disagreement, at the time that the early indicatidn.wae
thet, Okay,uwe might be okayAwith thie.

| -Just:to clarify.and reiterate,.l think there wes
soﬁe misunderstending SOmewhere.along_the way because, as
I just stated, staff can't approve access poihts as part
of our zoning processﬁ That's only the Board of County
Commissioners., Should the Boerd of County Coﬁmissioners
approve two access points, then»staff does have the
administrative leeway to determine whether or not they
would be full access points.

I'm still scratching -- I wasn't present at any
of the-proceedihgs. i've discussed it with some of the
members of the Floriaa Department of Transportation staff,
nof with.Ms,.DeboraheHunt whe wrote this letter, but I?ﬁ
still ; little bit eonfused on what a right.inb-— a second
access point on Us 41 and a right in that was actuaily.
requested at this locaﬁioh, what that hes to ao with
multiple access points on Del_Pfado Boulevard.

I don't-understand that part of it. Unless the
rationale hed to do with splitting up'the.traffic, that's
the only.thing‘I can think of.

| And.I believe that's-—— I think probably'the most

important thing to point out about this letter, it is
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dated almost a year ago and it was at a time when the

staff leaning was to support the deviation. And I have
~apologized to the applicant in meetings if there was a

misunderstanding about that and how we got to where we

are, but what changed, I:can put itlrather simply fbr‘the
Hearing Examiner. | | |

What changed'isAwhat we were looking at in the
initial meetings was this is the picture and what we
looked at as part of the substanﬁive comments that went
into the Staff Report wés the bigger picture on Del Prado
which has to do with ﬁhis overall.area and the number of
access points.

And with that I wili be willing to answer any
questioné'by the Hearing Ekaminer or the applicant or
staff.
| HEARING EXAMINER: Staff or'County Attorney?
MR.-SPiCKERMAN: No questions.

HEARING EXAMINER: Matt.

MR. UHLE: Just a few.. Andy; this map that you
pﬁf in the record here; 2030 LRTP Highway Element Map, is
thét-a Lee County government map?

MR. GETCH: It is not a Lee County government map

-at this time. What it_is,“just'to clérify for the sake of

“the recdfd, I'm glad you asked that, it's generated by the

Lee County MPO, which stands for the Metropolitan Planning
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Organization, and that‘s part of the ongoing developﬁent
of a long range transportation plan_ﬁhat'is ultimately
adopted into the Lee Plan as map 3-E.

However, itfs not thé.map that's in the Lee Plan

right now because there's typically a time lag between the

. MPO updates and the Lee Plan maps that the county puts

into the Comprehensive Plan amendments.

VMR, UHLE: Has-this.mab actually‘Beén voted on
and approved by the MPO?

"MR. GETCH: This map aCtuélly is.é refinement
Achaﬁge of the graphics that are reflected on the current
Metropolitan Planning Organization website. The current
website has some different graphics. And if the Hearing
Examiner would like, I can certéinly provide a copy of the
map that is adopted because Del Prado Extension is shown
just the same on that. This mép‘is a little easier to
read in that the map that's currently on the websité has a
very dark green background and it shoWsAﬁhe future
roadwayé‘that are on the plan in two colors, one that
répresents projects that are on what's célled the'
financially feasible plan and one color that's what's on

what's called thé needs plan, highway needs plan where

.they're not currently funded but they're just numbers with

them and it doesn't have the names of the roadways on it.

HEARING EXAMINER: I don't see any need for that
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map .

MR. GETCH: But I will testify there'é no change

"in the Del Prado area. There might bé’a,few‘other minor

changes in other parts of the couhty.

MR. UHLE: If this is théirbimproved.map, i}m‘
glad I don't have the othér'map in front of me‘because_I'ﬁ
having'trOUbie figuring out exéctly what cétegory‘in tﬂe
legénd the Del Prado Extension is in.‘ It does not appeaf
to be one of the financially feasible --

MR. GETCH: No, it's not and that is in'my
substantive comments, that it's on the needs plan as a
toll, tO be tested with tolls. |

»MR. UHLE: . So this isn't in a capital improvement
pfogram aqywhere? |

MR. GETCH; No.

MR. UHLE: This is a wish list?

MR. GETCH: Well, I wouldnit call.it a wigh list.
It's what we plan to join hands with Mf. Palermo and‘Mr,
Rauls (?h), bur'planning.

MR. UHLE: I ﬁhink'you testified in theAbeginning
that the analysis that was providéd undér Tab A, that the
scenarib é, in yéur_opinion, Was consérvatiye? |

MR; éETcﬁ: Yes, sir.

MR. UHLE: 1Isn't.it fair to say that even if this

"is conservative, that these numbers are so low relative to
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the available capacity, that the level of service really

~wouldn't change very much even if traffic was

significantly higher than this?

MR. GETCH: The disagreement was ﬁot with the
characteriza;ion thét the road would not fail,an, sir.

MR. UHLEé But even if it, say, déubled,(?oﬁ‘
wouldn't even be close to level of service B?

MR. GETCH: That's a fair.stateﬁent. It-wOuld
increase the number of conflicts the vehicles that would
have to compete with making the turns to the driveways,
but it would not afféct the roadway level of.serviCe,Ano,
sir. |

MR. UHLE: Most of the access.poiﬁts ybu show on
your graphic here are residential accesses, argn't they,
particularly in the_county'portion of the graphic?

MR. GETCH: The Crane Landihg project, the Sloan
Gate project are residential projec;s. ﬁarbie Lane is the
nqrth connection tﬁat actually was built as part of the
Del Prado Extension. Sun Coaét Estates, those are all
residential developments. The éccess on the nérth is the‘ 
North Fort Myers Utilities plant.

MR. UHLE: So whatever accesses.—— well, let me.
ask yéu this first. Would you.agree that the access needs
for a shopping ceﬁﬁer are typicélly going to be somewhat

different than they for residential projects?
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MR. GETCH: Yes. And that's probébly part of the

happenstance on why we have such good connection’

separation between the preserve areas and residential

prcjecﬁs.that desire to have'gated'communities.'

MR. UﬁLE: No further questions.

.HEARING EXAMINER:A I take it your reéponses are
the same whether or not that -- or your comments would be
the.same whether or not that easterly accesé Qas a full-
service access or right in and right-out access?

MR.TGETCH: Yes, sir. |

'HEARING EXAMIﬁEﬁ: Is there a significant
difference as;far as you're concerned?

MR. GETCH: Well, the difference being, and this .
is.actuélly looking at the current'Developmenﬁ Order
stége,:and the Hearing Examiﬁer actually asked a‘very good
question about what if the project had its full accesé --
prbposed full access fhfther awéy from Del'Prado Boulevard
. éxcuse mé, from US 41 on Del Prado Boulevard. That.
would actually‘give the full median opening a'bettér
chance to functioﬁ and a'longef life expéctancy{ so to
speék.

In terms of the initial alignment, I can

understand from talking to retailers how the retailers

like to have main driveway line up with the entrance to

the anchor parcel and why the applicant is asking for it
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where they are. But in terms of the roadway functidn, in
terms of whether we recommend the deviation from
connecﬁién separatibn or not, no, sir, it,doesn't;chanée
our answer.

HEARING EXAMINER: Wouid your answef be difféfent
if the westerly access point was right in, right out and
the easterly access was a full-access point? |

MR. GETCHE We still would be opposed to ther
deviation there for reasons that I stated.

| HEARING EXAMINER: Okay. I have no other
questions. Anybody else?

"Thank YOu,4Andy.

MR. GETCH: 'Thank you-

HEARING EXAMINER: Staff have anyone else?

MR. PALERMO: No, I have no other witnesses. I
did want té put three more statements on the record. I'll
be really brief. |

Numbeéer one, that staff did -- I just failed ﬁo
mention this in my repoft. Staff did.share this Staff

Report and Master Concept Plan with the City of Cape

Céral, received no comments. ~And staff did share the

Master Concept Plan and the Staff Report with at least
half a dozen residents of the Sabal .Springs community, and
I did receive a number of phone calls and a number of

e-mails and those e-mails I put in the record as part of
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my attachments. And thé last thing I'd say is that public
inpﬁﬁ is.néxt, and I thank everyoﬁe for their pétience
because this has beén prétty 1ohg. Sé I'll.just end
there. |

HEARiNG EXAMINER:' Okay. Thaﬁkvyou.

‘All right. Ladies and géhtlemen,_at this point
in»time I'm going to open the hearing up to the public:
portion. As I indicated before, I need a pubiic
pérticipation‘fOrm from you if you intend to speak. This

matter, whatever I do results in a recommendation to the

- Board of County Commissioners and they have a separate

hearing on that recommendation. If yéu desire to sbeak to
the Board at the time that they have the hearing on my
recommendation, you can only do so if you'Ve made an
appearance and commented in this proceeding. 'In other
words, if you make some»soft of preséntation before me.

Okay. And that's something more than getting up

~there énd giving me your name and address and telling me

you've been sworn in. Okay.

.BﬁtAybu must - do thét. If you don't.speakvheré,
you wi11 not be afforded the opportunity to speak before
the Board of‘County'CommiSSioners.

I.would ask that when YQu come forﬁard, that you
give me ybur name, your address and indicate wheﬁher

ybu've'taken an oath. You may be asked to show us where
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any real estate you own or your home i1s located in
relation to the property, and we'll bé referring to the
aerial phdtographs; And, Qf.course, you're subject to any
questioné that the appliéant or staff hés.» So'hang'around
up thére after you've made a statement to make sure they
don't have any questions of you.

Then, finally, please confine ahy Questions or

comments to the matter before me, okay. I can't discuss

'chér properties. I can't discuss other issues. I'm

interested only in input with regard to the application
that's before me today;

I'm going to start with the bottom of the pile
bécause I presume ﬁhey submitted,their'fdrms first. Right_,
néw I'm going to call Alan Myian.

UNIDENTIFIED PERSON: He had to leave.

HEARING EXAMINER: Okay, he's not here?

'UNIDENTIFIED PERSON: No. -

HEARING EXAMINER: Okay. Next individual is =-
it looks like Debbie Jackow. |
Thereupon,

DEBBIE JACKOW,
called as a witness, haVing been previously duly sWorn;
was exémined:and testified'as:follows: |

MS. JACKOW: Hi. My name is Debbie Jackow. I

live at 19450 Meredith Road, North Fort Myers.
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I don't know whéther,to read‘you my notes or the
létter. I was just ready to leaVé you because I havento
go to work. |

Alan Mylan was also here and he is the
éhaifperson of the Land Use Subcommitteé of the North Fort
Myers Community Planning Panel. And Ivam the
Environmental Subcommittee chairperson of the North Fort
Myers Community Plénning Panei.

Unfortunately,‘we have made requests that‘when-
zonings coﬁe before the zoning board that we afe notified

because we have a design and review board. Since we are

forming the comprehensive plan for North Fort Myers, we

are in the process of forming that, and we like to meet

with all rezonings and zoning cases so that we can discuss

our vision and what they plan on doing and it goes before
our design .review board, which this did not happen.
I noticed and heard that they had met with the

Sabal Springs people, which would have been nice, but we

didn't know about that. The North Fort Myers Civic

Association didn't know about that. So.there was a grand
opportunity here that was missed that cpuld have been
presented ahd should have been preSented considering we
are fOrmiﬁg the,comprehensive iand‘uSe plan for North Fort

Myers and that did not happen.

A big part of our plan is to preserve‘the mature
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native'héritage trees, as ﬁany as possible, for numerous
reasons; both being aesthetic, glob;l climate change,
because of their ability to absorb so much carbon. And-
coming'befdre the‘Commissioneré shortly, since they
postpohed it until August ié é change invthe land use
where they're requesting'é 50 foot buffer‘qf native mature
trees on all arterial and collateral roads'which IAWOuld"
suggest gets édded into this plan to keep the mature trees
in plaée'and not to bulldoze dbwn everything and put in‘
nursery stock.

As for the gas statibns, 104‘pumps wiﬁhin this

five mile radius either way to me sounds sufficient and I

"have had no trouble going north on 41 and turning and

going into the Hess station'or going farther up ana going
into the Circle K and don't think we need any more gas
stations there.

}I also golalong with what Tony said about one
fast food beéause there are a lot of them down south
fur;heflon Route 41. |

And I suggest that any other things that come up,

‘since this was a request of this -- with the Commissioners

oy o
also, that we are notified of these zoning things which we

just basically found out about this so that we can meet

with these people and this can be incorporated into our

comprehensive plan that we're making and the county is
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footing the bill for. And this element of surprise does
not go over very well. | |

Thénk you.

HEARING EXAMINER: Hold on a minute. Is where
you live on aﬁy of these aerial photogfaphs? |

MS. JACKOW:v No, no.

HEARING EXAMINER: Are there any questiéns of
this individual by staff or the applicant?

.MR. UHLE: You ask-the gquestion I was going to’
ask.

MS. JACKéW; No. I'm a représentative of that
group that is forming the compréhensive plan for North
Fort Myers.

HEARING EXAMINER: You're a representative of -
that group.

MS. JACKOW: Yes.

HEARING EXAMINER: Have they voted --

MS. JACKOW: Yes.

HEARING EXAMINER: -- for you to appear-hére?g_

MS. JACKOW: Yes. And there was a'secénd person
here that was also éoing to speak. that could not stay.
Yes; sir.

HEARING EXAMINER: vBut‘you;relhere on their.
instructions?

MS. JACKOW: Absolutely.
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HEARING EXAMINER: Is it the Board of Directors
that vqted for you to be here or someone else?

MS. JACKOW: The subcommittee -- all the
subcommittee.chair people that met.last night, including
thé president. |

HEARING EXAMINER: Ali.right. I have no further
questions. | |

Okay. Thank you.

I héve a public participation form hére from a
Celia Benson but she sliﬁped me a note that she has to go
to the airport and I take it.she's not here?

Okay. Next indi&idual is Albert Lindstrom.

MR. LINDSTROM: Yes, sir.

HEARING EXAMINER: Come forward, please.
Thereupon, |

ALBERT LINDSTROMf
called.aé a witness, having béen'previouély duly sworn,
was examined and testified as follows:

HEARING EXAMINER : Sirj th don't you go to one
of those aerial photographs and show me where you live if
it's on there?

‘MR. LINDSTROM: I have this home right here
(indicatihg), the firét one oﬁ the north eﬁd. Sabal
Springs‘at the ekit/entrance.

HEARING EXAMINER: Okay. Thank you, sir. .




10~

11

12

13

14

15

16

17

18

19

20

21
22

23

24

25

118

Can I havé your address, sir?

MR. LINDSTROM: My address is 3754 Sabal Springs
Boulevard.

HEARING EXAMINER: And you took an oath?

MR. LINDSTROM: Yes. |

HEARING EXAMINER: Thank'you, sir.

MR. LINDSTROM: .My biggest concern is when --
first of all, I've got all thisvinformétion from my local
neighbor. i never had anything-in the mail delivered to
me'iﬁ ény way, Shape or form. And as far as the gentleman
here saying that Sabal Springs was -- they met with Sabal.
Springs and they more or less looked at.it as a positive
way. Well, this may be tfﬁe to‘a certain point[ but its
impéct -- it g:eatly impacted about I'm going to say at
least six homes. The rest of Sabal Springs could care
less. But we as neighbors that back up to that
development is quite éoncerned about a substantiai'buffer
zone.of'existing foliage that's in the aréa is my bigges£
concern. | |

HEARING EXAMINER: Did you héar the testiﬁony Qf
what's going behind yopf house?

MR. LINDSTROM: Yes, I have. I have seen

-drawings, sketches, and I also seen section drawings on

it. Itfs better than I thought it would be, but I don't

think it's enough to help us out there in those five homes
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at all. And it's a wetlands, it's an excavated retention
pond, abéut 100 feet wiae from east to west,.and I thihk
fhgt they could do a better job with ﬁhat land of leaving
it as ié if possible.

It would be nice to leave it that way, just like
the Wetland, ieave the'wetlands alone. 1If they need the
material to build a. table for the cénstruction site> maybe.
then can take it -- either gerxcévaté deeper or move into
an area which is a wetlands, reshape it a little better. -
They need the sﬁoii‘in order to fill the_table.

| I was informed verbally that they were going to
import -a lot of material.

HEARING EXAMINER: - Am I correct that thau area
behind your house is designed for storm water retention?

MR. LINDSTROM: That's'ﬁrue. That's excavated
sﬁbstantially deeper than thé wétlands itself the way it

looks to me as far as I can see. It's a topo drawing.

‘There's not much elevation shown on these drawings here,

the sketch that I'hévevacquired.l
,'.HEARING'EXAMINER: Did yoﬁ_takeAa iodk at the
cross section? |
MR. LINDSTROM: I've seen one --
HEARING EXAMINER: Okay. Anything else, sir?’
MR. LINDSTROM: - earlier today. |

HEARING EXAMINER: Anything else?
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MR. LINDSTROM: No, that's all I have. I'm

 looking at the Planning Deparpment. Being in construction

myself Qhere I'm from, the Plannihg Department, the
village and the county Planning Department made sﬁre_that
commercial developments are neighborhood friendly. .And
I've been in constructioq where they had to ao’a
substantial émount of berm improvements, whatever it takes
to help the local people, the rqsidents.

HEARING EXAMINER: What are you suggesting should
be done differently? |

MR. , LINDSTROM: Sir?

HEARING EXAMINER: What are you suggesting that

"shquld be done differentlY?

MR. LINDSTROM: Well, they eouldvcome up with é
propbsal of showing what can be -- how it can be improved
or how itiqan_help us'in,a.wéy to give us -- from
pollution; .I mean, iike I -say, there's site pollution,
thére'é noise pollution and so_ forth. There's pollution 
from automobiles, so fdrth.

‘HEARING EXAMINER: . Anything else?

MR. LINDSTROM: No, that's all I have.

HEARING EXAMINER: Okay. Questions by‘staff or

'the applicant?

MR. UHLE: No questions.

MR. PALERMO: No.
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HEARING EXAMINER: Okay. Thank yéu, sir.

Adele, is it Edebohls?

MS. EDEBOHLS: .The name is Edebohls and-I'd
prefer'you tp‘call my husband fifst, please.

HEARING EXAMINER: You want your husband to go
first?

MS. EDEBOHLS: Yes.

HEAﬁING EXAMINER: Why, are you going to correct
what he says?

-MS. EDEBOHLS: Could be.

HEARING EXAMINER: Okay. Mr. Edebohls, you seem
to be - B

| MS. EDEBOHLS: We had agreed upon this.
HEARING EXAMINER: Good. We see who controls

this vote.

- Thereupon,

JOHN EDEBOHLS,

called as a witness, having been previously duly sworn,

"was examined and testified as follows:

_ MR. EDEBOHLS: My name is John Edebohls, and my
wife and I reside at 3798 Sabal Springs Boulevard.

HEARING EXAMINER: Okay, sir, could you just go

‘up to -- and you took an oath?

MR.. EDEBOHLS: Yes, sir, I did.

HEARING EXAMINER: Okay. Could you just go up to
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the map and show us where you live?
MR. EDEBOHLS: The second house in (indicating) .

HEARING EXAMINER: Okay. Thank you, sir.

- MR. EDEBOHLS: Okay. And I was fortunate enough

_ to speak\with Mr. Bettis this morning, he came to our

house, and wé are concerned about the natural environment
that is behind our propefty! "I know it;s native material
and. it may not mean anything to a majority of the peéple
who live in Sabal Springé, but to us oné of the‘sélling

points or when we purchased the property was natural

material.

The developers have indicated that they will
plant some material, they're going to have a berm and a

fence, and so forth. I don't have anything in writing,

and I'd like to know what the variety of plant material is

‘.going to be.

I understand from tﬁe conversation that you're
planning on using native type of material. I'have no
objection‘to that. | | |

The size of the material, we're -- in Sabal
Springs we're a little on the older sidé.and we}re not
géing to have 20 years to live to see these planfs come to
méturity, so - I would like to see some larger plant
material. |

HEARING EXAMINER: Okay. I'm going to ask the
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applicant to address that right after the public portion.
And havé you seen this cross section?

MR. EDEBOHLS: Yes, sir, I have.

I might be disjointed in my comments, but I would
like to know whatvthe'developers are planning to do to:
keep down'the construction dust as the project QOes
forward, not only -- but on a daily basis also;:

The other thing is the developer's plan,
according to their drawing, a six-foot fence and I know

it's not going to be a concern with them,'butvthe higher

the fence, the better I feel it should be;_

Secondly, if they”éan provide a fenée that has
sound absorbing’materials, that would. be an.advantage.

Like I gaid, we need to get something in writing
as to the size, quantity, placement and density in height
and also what controls what the fence will be. |

Basically, that's what I have to say. As a side

light, it was mentioned that Merchants Crossing, which is

.just down the road, they're not even 100 percent of

capacity}at présent and‘it's:been like thatzfor avwhile.
And the way things seem to be going Eor the next couple of
years, constrﬁction wiséL Ifm not so sure that they're
going-to £ill up but that's just a priVate opinion.

The other comment I have is on.Del Prado, right

in and right out. I understand that. However, once they
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turn right and they want to go back to the left, go weét
oﬂ Del Prado, how do you intend to turn that around?_ You
can't really have -- and I believe when they had that .
public méeting at Sabal Springs a while back, you feel
that there should not be a traffic light} vSo suppqsing.
there's é -- say a tractor-trailer, whatévér have you,ihas
to exit to the right, where are they going to exit to turn

around for the left. I'm sure you've got an'answerlfor it

- but I'd like to know what you.feel.

HEARING EXAMINER: I think it's kind of obvious,
aren't. they going to use the left-hand turn lane?

MR. EDEBOHLS: Yeah. But a tractor—trailer,
let's just say the tractOr—tréiier is 50 féot total,
bumper to. bumper, okay,>so they ﬁurn out and they're going
to sta?f heading east on Del‘Pradé but they want to make a
U-turn. .You've. got to go acfoss’a douple of lanes-to
begin.with. I know the traffic may not be that great, but
gettingloff it ié(’ You knéw,lat:certain times of the day.
when conStruqtion people are going home, say 3:00, four
o'clo¢k, five o'clock, it's quite héavy, the restAéf-the
time it isn't.

I mean, my biggest concern aéain is. what
developéré are going tb do.i'They've told me and I have
faith in what they've 'said, but'I.want to see something in

writing, okay, as far as to protect the natural plant
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material or to replace it with . materials that are of a

"largé enough size.

HEARING EXAMINER: As far as in writing, I'm
going to tell you-that you're going to haVevto relybén the
cqnditions that are set forth ip the Sﬁaff.Report-éf
ultimately my recommendation, okay, becausezyou're.not
éoing to get separate writtén condiﬁions from the
applicant.

MR. EDEBOHLS: Right.

 HEARING EXAMINER: Okay. And I'd ask you to look
at the conditions contained in the Staff_RepOrt; but I'm
goihg tofhave themvaddfess somé of your comments right
after the public portion. |

MR. EDEBOHLS: .Excuse me, sir, will their

comments be put into your record so that we know exactly

what is coming forward?

HEARING EXAMINER: That's why this lady is
sitting here.
" MR. EDEBOHLS: I understand that. And we will --

as a public, we will be able to see that section of the

report?

HEARING EXAMINER: YOE mean”in,a transcfipt?

ME. EDEBOHLS:R.JuSE of'the'pprtion I'm reférring
to; The rest of the project is none of my céncern.

~ HEARING EXAMINER: The conditions are contained
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in the'recommendation, okay.

MR. EDEBOHLS: Okay.

HEARING EXAMINER: That's what's contained in --
I don't know that yOu'll'get.a copy of the transcript,
you‘ligget a copy of my recommendation.

MR. EDEBOHLS: That's fine.

HEARINe EXAMIﬁER: Anything else, sir?

MR. EDEBOHLS:- No,'sir.

HEARING EXAMINER: Questions by staff.or
applicant? -

MR. UHLEii No questions.’

MR; PALERMO;l No.

HEARING EXAMINER: Okay. Mrs. Edebohls.

'MS. EDEBOHLS: Yes, I do have one guestion.

HEARING EXAMINER: You can come forward and tell
me what's wrong with what he said, too.
ThereUpon,

ADELE EbEBOHLS,

called as a witnese, having been‘previously duly sworn,
wes examiﬁed and testifiea as follows: |

MS. EDEBOHLS;i:Just-an addition. My name is
Adele Edebohls. I reside at 3788 Sabal»Spfings, the
second --.the same house my husband showed you.

My question is, as I understand that the whole

. area, proposed development, will be cleared and that
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concerns me greatly because the lady that spoke,"i didn't

get her name here prior tb my_husband spgaking,,thatﬂs,

'going to work on a future plan, she meﬁtioned that, too,

about  the natural envifonment/ the trees, and that's what

| T'm concérned about. They clear. it allfoff,.that could be

years and all we have is.just dirt.

‘HEARING EXAMINER: I'm goingvto'ask the appiicant
to'respond to that aldng”with ;he other enVirénmehtél”
questions.

MS. EDEBOHLS: The next question is, I understand

" that they have to put quite a bit of fill in in the new

development to come up to four feet, I believe that's what

they said. So then as a résult, they're going to be

higher than our pfdperty and we could have a runoff

'_prOblem,
HEARiNG»EXAMIﬁER: That's what the.deteﬁtién-area'
is for. | | | |
MS. EDEBOHLS: Okay, I.understand What détenEion"‘
is, deo. But I'm sfill condérned.

HEARING EXAMINER : Okay. a1l right. .Any‘
questions by applicant'of sﬁaff? ' |
| - MR. UHLE: _No_éuestions.
 -M$. EDEBOHLS:‘_Thaﬁk y§u.
‘HEARING'EXAMINER: Thank you, ma'am.

‘Any other-individualsvwishihg to speak because I
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don't have any more public participation forms? Any bther
individuals? |

Okay. At this point in time I'm going to close
the public heéring. |

Matt, you need any time or --

.MR. UHLE : Yes, I need a couple of minutes.

HEARING EXAMINER: Okay. Ladies and geﬁtlemen,
we're going to recohvene at ——vdon;t go far -- at iS
minutes after the hour. Is that enough timé?

MR. UHLE: 'Yes.

HEARING EXAMINER: Andtwe'll get answers to your
qﬁestions and have some rebuttal from the applicant.
Thank you. |

| (A recess was taken.)

HEARING EXAMINER: All right. Ladies and
gentlemen, back on the record. |

when we recessed, we had concluded the public
pérticipation pdrtioﬁ of this hearing;.‘And ivbeliéve the
applicant may'have>sométhing and staff by way of rebﬁptal.

MR. PALERMO: 1I'll make one statement based on

~the public testimony and then it's Matt's turn to give his

rebuttal.
For the recbrd, Tohy»Palermo}_Lee County
Community Development.

I just needed to respond to Debbie Jackow's
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statement regarding the North Fort Myers community in that
étaff does make a conscientious effort to communicate with
the apprbpriate planning and community organizations.

For the.record, I'll state that.we on a regular
basis do two things or at least I do two things on a
regular basis when cases aré in fhe North Fort_Myars and
the Bay Shore community‘ana other communities.

Number one, during our sufficiency' review, we

. often encourage the applicant to set up meetings with

affected communities or with their pianning groups just
because it's appropriata( not necessarily because it;s
required‘by ﬁhe Land'Developmenthode or ﬁhe Lee Plan.

And, number two, ‘I, on a regular basis, send
copies of plans and copies of‘Staff Reports to‘
organizations in North Fort Myers and in‘Bay Shore._ I,
including, Mr. Scott Brennef, which I've done on a regular
basis with other Casés.i So I didn'f want leave the
impraSSion that the appropriate planning communities
weran'txcbmmunicated‘With because they were communicated
with in the past and they will‘baicammnnicatedeith in the
future. ‘ |

HEARING EXAMINER: Okay. Thank you.

”‘Matt{
MR. UHLE: i have a couple of'witnésses, very

short, and then just a couple of comments.
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Ms. Caldera.
Thereupon,
JANE CALDERA,
called as a witness by the Applicant, having been
previously duly swofn, was examined and testified further:

MS.. CALDERA: Jane Calaera, Avid Group.‘

MR. UHLE: Mr.vGétch provided some testimony
about the possibiliﬁy of a change in the‘speed limit on
Del Prado Extension wHich he tied to his analysis of the
FDOT standards. Can you please tell us what the design
speed was in the Del Prado corridor study and what the
likelihood is of a change to. that speed limit in the
future? |

'MS! CALDERA: Answer to your first question,.the
designed speed in the Del Prado corridor study, and I.just
looked it up to confirm, for the segment isbdesigned speed
of 45 miles'an hour. And to add to that, you would
typidally not want ﬁo post speeds above what the designed
speed was for becauée you can gét into safety condiﬁiéns.
So it onLd be unusﬁal for a Spéed limit to be raised
abové a désigned speed. | o

MR . UHLE:'ANO further guestions Qf her.

HEARING EXAMINER: Any.questions by county staff?

MR..GETCH; No.

HEARING EXAMINER: County Attorney?
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MR. SPICKERMAN: No questions.
HEARING EXAMINER: Okay. Thank yéu. I héve no
questions.
MR. UHLE: Next witness is George Alexandris who
has not testified.
Thereupdh,
GEORGE ALEXANDRIS,

called as a witness by the Applicant, having been

| previously duly sworn, was examined and testified as

follows:

MR. ALEXANDRIS: Good afternéon. George
Alexandris with the Win-Del Prado, LTD representing the
owner. |

HEARING EXAMINER: Did_you take an’ oath, sir?

'Mé. ALEXANDRIS: Yes, sir.

MR. UHLE: George, could you pléase»answér‘the
gquestion about what's being>proposed on the_property 
that's behind these residents‘ site?

MR. ALEXANDRIS: Whatﬁé Being proposed ié.aloﬁg
lines of the section that's been referred to throughout
the hearing.- I can elaborate on the type of'vegeta;ign
and the dénsity‘on ;—>within the, I believé, nine féet
bétween‘;he broperty liﬁe of the homeowners adjécent to us
and the proposed six—foot‘fence.

Let's talk about the vegetation first. It's a
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' variety of five different species, southern magnolia, bald

cypress, those are the treé‘species, canopy:type trees.
Of the low.shrub variety would be Simpson stoppers, fire
bush and ¢ocoa plum. |

This is what has been'workea on between ourselves
and our consultant and our landscape érchitect by any -
means; but this is what's being proposed curréntly. The
type of vegetation as far as';he trees, the canopy trees,
;hey're going to be ten foot.high, three inch caliper. We

would ‘be open to increasing-ﬁhat caliper and that height

Just in the vicinity where it corresponds to the

“landscaping in that nine foot area between the fence and

the adjacent homeowners. I may be jumping ahead but the
next topic of discussion -- |

HEARiNG EXAMINER: Wait a minute. Are you
intenaing oﬁ increasing tﬁe height and céliper of‘those
trees and 1f so, to what height -and --

MR. ALEXANDRIS: That I would have to discuss

with our landscape architect which is not present here.

‘I'm not really in a position to talk on that.

HEARING EXAMINER: What is currently proposed?

MR. ALEXANDRIS:. Currently is a three inch .
qalipef, ten foot height on Ehose trees behind thé fence.

HEARING EXAMINER: Okay. Thank you, sir. Go on.

MR. UHLE: Before you go on, let me ask you
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something. Do you have a pfoblem with the Hearing
Examiner writing a condition that specifically réquires
you to comply at the Devélopment Orderlstégé withlboth the
comments that ybu've just’made-and with the section that's
beén‘submitted as an exhibit?
MR. ALEXANDRIS: No, I have no issue with that.
MR. UHLE: I have ﬁothing further. Go aheadﬁ
MR. ALEXANDRIS: Another iséﬁé.that was to

clarify as far as the wall between our property and the

,adjacent'property oWners,vthe type of wall that would be

préposed is a pre cast concfete decorative wall,
decorative meaning it could look like stone, it.éould
léok like brick, it could look like.wood such aslﬁhe
existing fence that surrounds the rest of the Sébal

Springs property or portions of the Sabal Springs

- property.

We would be amenable to increasing that and put

that in as a condition in the zoning to increase that to

_én eight foot high above the ordinance to help aid in a

'fbuffer between us and our neighbors.

Were there any other specific --
MR. UHLE: What's going to be done to limit the
impacts of construction on adjacent neighbors?

MR.:ALEXANDRIS: As far as the impacts to our

adjacent neighbors, obviously a steel fence, typical
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practice,_as is required by the South Florida Water
Management District and by Lee County. Yoﬁ know,
constructioh means and methdds-to.maintain all errosion
and silt off of our adjacent properties. That would be .

the first %ﬂa'foremost measure that we would take in order

-  to limit impacts to our neighbors.

MR . UHLE:“ There was a»questions raised‘about
clearing the site. There will be some clearing'thét's»
necessary; is that not true?.

MR. ALEXANDRIS: Yes, ﬁhat is true.

MR. UHLE: ﬁut that will have to be done in the
contextAQf a plan that reduireS'indigenous preservation
well in excess of what the codeAhormally requifes?

MR. ALEXANDRIS: That is what we're proposing.

MR. UHLE: I doh't have any other questions.

HEARING EXAMINER: Any questions of this witness
by staff or County Attdrney?

MR. SPICKERMAN: No questions.

HEARING EXAMINER: Thank you, sir.

MR. ALEXANDRIS: Thank you.

~ MR. UHLE: I.guess I'il just conélude by
responding to one item that was'brought up about the
pehding légiélation with theASO foot landscape,.so foot
basicéily iﬁdigenéuskbuffgr along US 41. It.is:trﬁg.that

there is a regulation that's pending that does that, and
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it's also true that that reguiationiis extiemely
controversial. Whether that regulation wiil ultimately be
adopted or what fofm it will ﬁake is.impossible fo tell at
this point. You can be certain there will be plenty of
public testimony opposing that pafticular proviSion. So
to the extent that there might be some suggestion th;t
thgt should be imposed as a conditidn in this case,
obviously we would oppose that.

.HEARING EXAMINER: Well, I'm ndt going to pose
any condition based on a conﬁingent ordinaﬁce.A

MR. UHLE: Riéht. Wé're just‘making it clear
that that's where it stands.

HEARING EXAMINER: That'sulike_tax planning
before. the Congress amends the Internal Revenue Code.
It's dangerous.

All riéht. Anything else, Matt?'

MR. UHLE: Well, I'll just summarize by saying a
couple of things. One of them is I think to:the extent
that we have a dispuﬁe about uses and, ybu'kﬁoﬁ; for a

coﬁmercial project I think we'd agree it's a fairly

"limited scope of dispute here; but you need to view that

in a context of the fact that the staff has recommended
limitations on a wide range of uses in here that we didn't
propose in our schedule of uses but we have not objected

to that. So while we are objecting to a couplé of them,
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we're actually rélling over on 90 percent of thém. That's
something that the Board of County Commissiohers needs to
understand. |

With fegard to the deviation issue, I think the
record.is fairly clear on that tppic, but I think whgnJyou
geﬁ to the bottom line theré>a£e a couple of different
quéstions you need to ask yoﬁrself. The first is not in
general terms about’whéther it's a good idea or a bad idéa

to have lots of access points, but specifically relative

' to this project is.there‘going to be a safety or a level

of service pfoblem associated with our deviation réquest.
Our expert has testified that there will ﬁot be,
and I believe Mr. Getch's testimoﬁy has been much more
generic than that; so I .don't believe there's any
testimony from the staff that would.suppOrt any conclusion
that there would‘be a level of serviée problem or a safétyA
problem with this specific reéuesﬁ.

Then the other side of the coin is, does it

. enhance the planned development to have the multiple’

éccess pointsk There is testimohy from our expert on that
poiﬁt.

And then finally there's the-issue thét I've just
presented that I wéuld describe as an .equity argument.
And that ié giveh.thelsize of this pércel, given the

amount of frontage that it has, given the-history that we
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have with the Lee County DOT and the FDOT, is it likely

that -- is it fair for us to be able to havé two access

-points on Del Prado rather than one. And I think the -

answer is yes.
And I think, furthermore,:to the extent that the

staff is relying on conditions on Del Prado Boulevard

‘being different than what the analysis was done when the

corridor study was done, I think that the likelihood of a
speed limit increase haé not really been established and I
think it'é quite clear that there is“no immediate,plaq to
build the extension and the interchange and even if thefe
were, the cbrridor study, the scenario that was discussed
by Ms.‘Calderavassumed that, and it s;ill wasn't an
increase in traffic of any magnitude that created a level
of service probiem.. So you're still talking about a
relatively low amount of traffic on that road.

'So when you considef all.of those points'
together, we think that deviation_should be approved.
That's really all I have.tb séy.

HEARING EXAMINER: I'm going to give the staff

the last word if anybody wants one. I take it from your

silence --
MR. GETCH: We haven't changed our position.
HEARING EXAMINER: Okay. I didn't expect you

did.
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QOkay. I takg it -- 1s there any other issues
with regard to this ﬁatter that have to‘come beforé me
today? .

MR. UHLE: Oh, yes. We want to expedite the
trénscript.

HEARING EXAMINER: Okay; Court reporter, take
note of thaﬁ.

Anything elge? Okay. I'm going to conclude
these hearings ana.thank you all for.attending.

(Hearing concluded.)
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STATE OF FLORIDA )

COUNTY OF LEE’ )

I, Roberta June Bishop, Régistered Professional
Reporter, do certify that I was authorized to and did
stenographically report the foregoing proceedings, and
that thevtypewritten transcript, consisting of pages

numbered 1 through 138, is a true record. .

Dated this lijg day of (;LAezcazf‘ , 2007.

a

Crodee Qe Qw/»gyn

Roberta Juné/Blshop, RPR
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