




















PROPOSED TEXT AMENDMENT

Policy 14.1.5:  New development, including "planned development" zoning approvals, new
subdivisions, and agriculture, that adjoin state-designated aquatic preserves and associated wetlands
and natural tributaries must preserve or create a 50-foot-wide native vegetated buffer area between
the development and the waterbody or associated wetlands. This requirement will not apply to
existing subdivided lots.  For commercial planned developments in excess of  25  acres on property
with Pine Island Road frontage in the Pine Island Center Urban Community area, the buffer
(including any fill necessary to facilitate the survival of the required upland species within it), must
be located between the development areas on the site and all wetlands required to be preserved by
an approved state environmental resource permit. For agriculture, this requirement:

• will be implemented through the notice-of-clearing process in chapter 14 of the Land
Development Code;

• will include a requirement to use this area as a riparian forest buffer with an adjoining
filter strip wherever farmland abuts wetlands; and

• if native vegetation does not currently exist, native tree cover will be established
within three years of issuance of the notice of clearing.
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Pine Tarr/Lake Jefferson Property  - FLUCCS Map - EXHIBIT IV.C.1
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Exhibit IV.C.6

Pine Tarr LLC/Lake Jefferson LLC Property













EXHIBIT IV.E.1

IMPACT TO POPULATION PROJECTIONS
 
The proposed amendment would permit commercial development to utilize marginal wetland areas
on one site on Pine Island. As such, it has no impact on the County’s population projections, Table
1(b), or the capacity of the FLUM.
 



EXHIBIT IV.E.2

                                                        CONSISTENCY WITH LEE PLAN
 
The proposed text amendment is consistent with the following goals, objectives, and policies of the
Lee Plan:

1. Objective 2.1:  The amendment will enhance the applicant's ability to construct a large
commercial project in an area that has been specifically identified as the commercial center
of Pine Island.  As such, it will facilitate a contiguous and compact growth pattern.

2. Objective 2.2:  The proposed commercial project will be served by adequate public facilities
at the site.

3.  Objective 14.1:  The amendment is limited to commercial planned developments with
approved ERPs.  These two extensive review processes will provide assurance that no further
degradation of estuarine and wetland resources will occur as a result of any development on
the site.

4.  Policy 14.4.1:  As noted above, this policy targets Pine Island Center for most of the island's
future commercial uses.

5.  Policies 107.2.4 and 107.2.9:  The wetland that the property owner wishes to remove is
heavily infested with exotics and is not, therefore, a high quality natural plant community.

6.  Objective 107.4:  There are no endangered species on the site.

7.  Objective 104.1;  Policy 104.1.1;  Objective 113.1;  Policy 113.1.1;  Policy 113.1.;  Policy
113.1.5;  and Policy 115.1.2:  These objectives and policies all mandate the protection of
coastal resources and water quality.  This will be done through the limitation of the
amendment to commercial planned developments with approved ERPs.

8.  Objective 114.1 and Policy 114.1.2:  The County's general policy, as articulated in Policy
114.1.2,  is to use the ERP process to establish compliance with avoidance and minimization
requirements and to determine the adequacy of proposed mitigation.  The proposed
amendment provides the County with assurances that any wetland removal will be reviewed
through both the ERP and the planned development process in order to protect wetland and
estuarine functions.  

 



EXHIBIT IV.E.3

IMPACT ON ADJACENT LOCAL GOVERNMENTS
 
There are no local governments "adjacent" to the subject property.  The intent of the amendment is
to facilitate a commercial center on Pine Island.  It is anticipated that virtually all of the customers
for this project would be residents of Pine Island.  To the extent that the amendment would have any
impact on Cape Coral, therefore, it would be a slight improvement to the level of service on Pine
Island Road.
 



EXHIBIT IV.E.4

CONSISTENCY WITH STATE AND REGIONAL PLANS
 
The proposed amendment is consistent with the following state and regional plan provisions:
 
STATE PLAN

1. Policies 8(b)4 and 8(b)6:  The protection of coastal resources will be assured through the
requirements for an approved ERP and a CPD.

2. Policy 9(b)7:  The ecological functions of wetland systems will be protected through the
ERP and CPD processes.

3. Policies 15(b)2 and 15(b)3:  Using an infill parcel within the Urban Community area of Pine
Island Center for a large commercial project is consistent with these policies.

 
REGIONAL PLAN

1. Natural Resources Element, Goal 4:  The removal of a marginal wetland, with appropriate
mitigation, as permitted through the ERP and CPD processes will facilitate the development
of a badly needed shopping center in Pine Island Center and will therefore make Pine Island
a more "livable community".

2.  Economic Element, Strategy to ensure adequacy of commercial lands (particularly
Action 5):  The amendment will facilitate commercial development on an infill parcel with
adequate public services on Pine Island.
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EXHIBIT IV.G

JUSTIFICATION FOR AMENDMENT
 
The applicants own three contiguous parcels north of Pine Island Road on the eastern end of Pine
Island.  The easternmost of the three parcels contains two areas of jurisdictional wetlands:  a block
of mangroves abutting the eastern property line;  and an irregularly-shaped non-mangrove wetland
that is heavily infested with exotics located to the west of the mangroves.  The latter of these two
areas intrudes into the center of the property and makes development of the site for a large scale
commercial project implausible unless it can be altered through the permitting process.
 
The applicants filed an application for a rezoning of approximately 26 acres of its property (not all
of their holdings were included) to CPD in 2008.  During the review process, the applicants filed for
and obtained an Environmental Resource Permit for the project which included the filling of 2.64
acres of the marginal wetlands (no mangrove filling was requested).  Mitigation for the filling was
provided by removing exotics and by purchasing credits from the nearby Little Pine Island
Mitigation Bank.  Lee County staff ultimately recommended denial of the zoning request, based, in
part, on the purported inconsistency of the application with language in Policy 14.1.5 which requires
a 50 foot natural buffer between development in specified areas of Pine Island and "associated
wetlands" (i.e., "associated" with an aquatic preserve). Staff interpreted this language to require the
buffer to be located immediately adjacent to the existing wetland line, not the line which would be
created by the filling of the wetlands in accordance with the ERP.  The zoning application was
subsequently withdrawn.
 
One of the applicants then filed a request for a Notice of Clearing for agricultural purposes on the
18 acre parcel which included the marginal wetlands described above for the purpose of obtaining
a definitive determination as to the proper interpretation of Policy 14.1.5.  The staff approved the
Notice of Clearing, but required the 50 foot buffer to be located immediately west of the existing
wetland line, not the line shown after the filling of the marginal wetlands pursuant to the ERP.  This
decision was appealed to the Hearing Examiner, who found that the staff's interpretation of the
agricultural clearing language in the LDC (and, therefore, Policy 14.1.5 by implication) was correct.
This decision has the practical effect of prohibiting the clearing of any "associated wetlands," as that
term is defined in the LDC, on Pine Island regardless of the quality of those wetlands, the value of
the proposed project, or the amount and quality of the approved mitigation, even though the policy
itself says nothing about clearing wetlands, and there was no evidence that the public understood that
the policy was intended to completely prohibit wetland clearing during the public hearing process.
 
This proposed plan amendment would create an exception to Policy 14.1.5 under very limited
circumstances.  To the knowledge of the applicants, the parcel that was the subject of the zoning
application is the only property on Pine Island which would meet the objective standards in the
amendment.  These include:
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1. The property in question must be located in the Pine Island Center Urban Community area.
This is consistent with Policy 14.4.1, which identifies the Center as being the appropriate
location for most new commercial uses on the island.

2. The property must contain a minimum of 25 acres.  Numerous studies have shown that Pine
Island already has more than sufficient areas zoned for small scale commercial uses which
would not require the use of the exception.  There is only one commercial development of
over 100,000 square feet on Pine Island.  The amendment would permit (if approved through
zoning) a second such development on an infill parcel for the shopping convenience of Pine
Island residents.

3. The property must be zoned as a CPD.  This is consistent with the acreage thresholds for
planned developments in the LDC and provides assurances that any environmental impacts
of the project can be fully addressed in the public hearing process.

4. The property must abut Pine Island Road.  It would be inappropriate to permit a large
commercial project which did not have arterial road frontage.

5.  The project must obtain an ERP.  The County's legitimate concerns regarding the impact of
the project to coastal and estuarine resources can be fully addressed through the state review
process.  This is consistent with Policy 114.1.2.

 
Approval of the amendment will create a small degree of flexibility in the development process so
as to permit the filling of marginal wetlands, with appropriate mitigation, to facilitate the
development of a shopping center serving Pine Island residents in an area which has already been
identified by the Pine Island Plan as being the most appropriate area on the island for future
commercial growth.   All environmental, planning, infrastructure, and aesthetic issues raised by the
project will be fully addressed in the CPD process.  
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