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Lehigh Acres in ‘Context




Background

Lehigh Acres, located in the northeast quadrant of Lee County, is one of the largest platted subdivisions in the
country. Remote and isolated from the County’s urbanized area, for decades this 96-square mile subdivision de-
veloped at a slow pace. However, its very remoteness, together with a lack of infrastructure investment, kept the
land values low enough to make the area comparatively affordable and attractive to the County’s working fami-
lies. As a result, in the late 1990s and early 2000s, residential development accelerated (while remaining scat-
tered over the large land area), with the volume of traffic in and out of Lehigh Acres mushrooming and crime and
emergency response times becoming a problem due to the isolation of many of the homes and the discontinuity
in the road network. As growth is expected to continue, the absence of the facilities and infrastructure fo support
that growth means that Lehigh Acres will reach a crisis point sooner or later.

To respond to this challenge, Lee County, working with Wallace Roberts & Todd, LLC (WRT) and a team of
subconsultants, launched a process to prepare a new community plan for the long-term development of Lehigh
Acres. The plan, summarized in this document, is an effort to identify actions and tools that will allow the County
to alleviate the present problems experienced by Lehigh Acres, and, over time, to make the community more
sustainable and more self-sustaining.

Study Area

The study area boundaries for the Lehigh Acres Comprehensive Planning Study coincide with those established
in the Lee County Comprehensive Plan (the Lee Plan) as the boundaries of the Lehigh Acres Planning Commu-
nity. The Lehigh Acres Planning Community comprises the original Lehigh Acres development, located south of
Township 43 South, generally north of SR 82, and east of Buckingham Road/the Buckingham Rural Community
Preserve to the eastern Lee County line. Retaining the present boundaries for planning purposes will help facili-
tate integration of this study into the framework of the Lee Plan.

Project Purpose

The overarching purpose of this study is to develop a proactive, comprehensive and strategic program of action
to address land development, redevelopment, infrastructure and service issues so that Lehigh Acres can be-
come a more balanced, and sustainable community.

Preparing a plan that meets the requirements for sustainability, given the challenges and limitations facing Lehigh
Acres and the current fiscal climate in Florida, is not an easy task. However, four critical components, identified
during the planning process, are necessary to make the plan successful. These are:

1. A practical physical plan.

2. Prioritized actions and programs.

3. Necessary regulatory tools and financial resources.

4. A public and political commitment to implement the plan.

Process and Community Involvement

This document was prepared over a nearly three-year period as part of a process that included five phases of
work. Multiple opportunities for involvement by the community were provided throughout the planning process,
and are listed below. All meetings were extensively advertised through the local newspapers and posted on the
County website. The Plan’s public involvement activities were also announced at meetings of the Lehigh Acres
Community Planning Corporation (LACPC)—the community-based organization who steered the process and
who, working with Lee County staff, served as the interface between the Consultant and the larger Lehigh Acres
community—and posted on the LACPG website. Newspaper coverage typically followed each of the activities.
Interim and final products of each phase, as well as corresponding presentation materials, were made available
on both the County and the LACPC websites.




Planning Process

Community Involvement Activities

» September 2006: Project Kickoff, including 2 days of community stakeholder meetings and an interactive
pre-visioning session with the LACPC.

« March-April, 2007: Community visioning sessions (4).
» June 2007: Community forum to present the draft Vision Statement.

»  August 2007: Informational presentation to the Lee County Board of County Commissioners Management
and Planning Committee.

» September 2007: Informal presentation to the Lehigh Acres Chamber of Commerce on the status of the plan.
e January 2008: LACPC workshop on alternative concepts.

e February 2068: All-day Open House on alternative concepts.

+ October 2008: Public presentation of draft plan.

+ December 2008: Summary presentation of the draft plan to the Board of County Commissioners Manage-
ment and Planning Committee.

» January 2009: Public presentation of final draft plan.
»  February 2009: County staff summarized and discussed the plan with the Lehigh Acres Community Council.

*  February 2009: Anticipated endorsement of the plan by the LACPC.




Project Parameters: Key Issues

Lehigh Acres started as an 18,000-acre cattle ranch that in the mid 1950’s was purchased as a tax shelter by
Chicago businessman Lee Ratner. He and his pariners created the Lee County Land & Title Co. (later renamed
Lehigh Acres Development Corporation) to subdivide the land into quarter-acre and half-acre lots and market
them for sale as part of a huge retirement community. In the subdivision process, very little land was set aside for
commercial, parks, and other uses—certainly not nearly enough to adequately serve an area of 100 square miles
where development at buildout was eventually expected to reach between 135,000 and 150,000 housing units.
Roads and infrastructure were marginal as well.

None of these issues were a problem until the late 1990’s, when, unexpectedly, development accelerated.
Certificates of Occupancy (CO’s) for new residential structures in Lehigh Acres jumped from 528 in the year
2000 to over 6,200 in 2008. Traffic, crime, water quality, and other problems began to afflict Lehigh Acres—not
unlike other rapidly growing communities, but in Lehigh Acres, these factors were exacerbated by the unique
conditions and built-in deficiencies of the development pattern. Today, while the nationwide economic downturn
clearly has slowed the pace of development in Lehigh Acres in the near term, the underlying problems remain,
and are only likely to worsen whenever the market picks up again. Many of these problems are interrelated, and
have significant effects on the physical and social welfare of the community.

Over the years, various proposals have been made to resolve the issues in Lehigh Acres. Unfortunately, most of
these efforts fell short of addressing the underlying problems, or faltered before they could succeed. For this rea-
son, Lee County has undertaken the mission of preparing a strategic action plan focused on land development,
redevelopment, infrastructure and services, with an eye to making Lehigh Acres a sustainable community in the
long term. The first step in the preparation of the plan was to identify the key constraints and opportunities. The
results of this task revealed the following to be the main issues that the plan must address:

Legal Constraints

No discussion of possible strategies for deal-
ing with development or redevelopment in
Lehigh Acres can proceed without consider-
ation of all factors related to private property
rights. The consultant team conducted an ex-
haustive search and analysis of various legal
and regulatory issues and instruments that
have an influence on development in Lehigh
Acres. The review of the background facts
indicates that there are three agreements and
four related government actions that affect
vested rights issues in Lehigh Acres, which
should be regarded in planning the future of
this community.

GROUP 1.tands subject to SPAR and vested for
concumency i 1992

¥ e GROUP 2.Lands subject to SPAA snd non-vested for

In simple terms, the examination of these
various decisions and agreements SUZZEStS [ s mmenmmes

for concurrency in 1992

that the majority of land in Lehigh Acres was , o 1m0 e nd
platted and vested many years ago, limiting @ SO o e
the ability of the County to restrict develop- '

ment of single family residential homes and
duplexes on these lots on the basis of density,

intensity, use, or fransportation concurrency.

GROUP 6. Lands subject to no agreement and
not-vested far concurmency In 1952

Summary of Aggrementis




However, this development is required to meet all other land development regulations, including those regarding
on-site sewage disposal systems and water wells. In addition, the Lee Plan grants that any subdivision approval

may be revisited if it were demonstrated that a new peril exists—i.e., a peril unknown at the time of approval—to

the public health, safety or welfare of the residents.

Regulatory Framework

All development in Lee County is managed through the Lee County Comprehensive Plan, also referred to as the
Lee Plan, and its accompanying Land Development Code. This plan establishes a vision for the County as it is
expected to be in the year 2030. It is noteworthy that those portions of the Lee Plan that pertain to the vision for
the Lehigh Acres Planning Community in the year 2030 concede that the challenge of altering course is such,
that much may not change in the next 12 years. Similarly, the goals, objectives, and policies in the current Lee
Plan that specifically concern Lehigh Acres acknowledge and comply with the legal constraints pertaining to
vested rights, while attempting to establish a framework for orderly growth. At the core, however, there is an
inherent disconnect between the character described in these policies and the character that may be achievable
due to these legal constraints and the fundamental flaws in the subdivision design.

Future Land Use Map

The Future Land Use Map designates the majority of the land in Lehigh Acres as either Central Urban area or
Urban Community. While the platted pattern and the existing stipulated agreements presumably will prevent
certain areas designated under either of these two categories from actually being built to the maximum density
specified in the Lee Plan, the delivery of necessary infrastructure will be become an increasingly critical issue if
development is not more strategically directed. This challenge is compounded by standing exemptions allow-
ing some sections of Lehigh Acres to not meet transportation concurrency.

Zoning and Land Development Regulations

The preponderance of One-Family Residential (RS) zoning in Lehigh Acres reflects the intent of the original plat
to create a “bedroom community,” and is also sensitive to the vested rights and related stipulations that apply
to development in Lehigh Acres. In addition to the single-family zoning there are significant sectors zoned for
multifamily uses, in which duplexes tend to be the predominant use. The concentration of these uses, coupled
with the generally inferior design quality of the development, has raised concerns of overcrowding, littering,
and crime, among other impacts.

Commercial zoning is concentrated in the Central Urban area or along major roadway corridors, but the
amount of land designated for this use is very limited relative to the extent of developable area, and suited
primarily for automobile-oriented “strip” commercial development.

Community Scale

Although unincorporated, Lehigh Acres is the sec-
ond largest community in Lee County in land area
(second to Cape Coral). The community encom-
passes 61,372 acres (approximately 96 square
miles), or about 8 percent of the total land in the
County, but it is home o less than 75,000 perma-
nent residents—Iless than 12 percent of the County’s
population. The present overall population density
is just above 1.2 permanent residents per acre. By
comparison, the City of Miami, with over 400,000
people as of 2006, covers only 55 square miles, and
the City of Orlando, with some 202,000 people, has
a land area of 101 square miles.

Scale Comparison




While the scattered development pattern that the low density in Lehigh Acres produces is an unquestionable
challenge for the provision of urban services today, the cost of serving this vast land area in the future, even at
denser populations, will be exorbitant.

Shifting Demographics

Between 1990 and 2000, the population of Lehigh Acres grew by about 146%. By 2003, the functional popula-
tion (i.e., permanent + seasonal populations) was estimated at 44,575, a rate of increase of about 8.33 percent
per year since 2000. Similarly, the U.S. Bureau of the Census American Community Survey estimates the 2006
population at about 67,863, a growth spurt of over 26,000 people between 2003 and 2006.

Hispanics are one of the fastest-growing segments of the population. According to the U.S. Census Bureau’s
American Community Survey (ACS), the share of Hispanics/Latinos in Lehigh Acres was estimated to have
grown to 23.4 percent of the total population by 2006 (compared to 16 percent of the overall population of Lee
County). The 2006 ACS indicates that Lehigh Acres is not only becoming more diverse, but also becoming
younger. The median age in 2006 was 34.1 years, down from 38 years in 2000.

Although Lehigh Acres started as a retirement community, the area has been attracting families with children and
younger people in significant numbers, due to its affordability relative to other areas of Lee County. This demo-
graphic shift raises new challenges related fo facility and service demands that must be considered in the plan-
ning process. Finding suitable sites for schools, parks, and other facilities is already a hardship, and will become
more so as the population continues to grow. In addition, with more working-age residents, the lack of employ-

ment centers within the community will only continue to intensify road congestion, increase commute times, and
undermine quality of life.

The current market conditions have slowed down growth in Lehigh Acres over the past two years This slowdown
is expected to continue through 2009—and perhaps 201 0—and represents a window of opportunity to set a dif-
ferent course for the future of Lehigh Acres, which was improbable a few years ago.

Land Fragmentation and Use Imbalances

Two traits qualify the pattern and distribution of land uses in Lehigh Acres: first, there is a substantial amount of
vacant land (approx. 32,828 acres), the bulk of which is in the form of small platted lots (1/4 to 1/2-acre each);
second, of those parcels that are developed, the majority are predominantly in single family residential use, and
highly scattered over a vast expanse of land. The most sparsely developed sectors are located in the southeast-
ern and northeastern parts of the study area. Very limited commercial development occurs in a pattern on nar-
row strips along the primary, central corridors: Lee Boulevard, Homestead Road South, and Joel Boulevard.

Vacant Residential:

32,311 net acres
(93,742 parcels)

Vacant Industrial:

104.2 net acres

Vacant Institutional:

0.5 net acres

Vacant Commercial:

422.3 net acres

Total Vacant Acreage:

. 32,828 net acres*®.

(*out of approx. 46,423 net acres within Lehigh Acres as a whole)

Vacant Land Distribution (by Intended Use)

The amount of nonresidential, supplementary uses in Lehigh Acres is minimal. Key factors hindering the develop-
ment of these uses include the lack of sizable parcels, and the limited area serviced by central water and sewer,
which are typically necessary to support such uses. Fragmented ownership is another challenge to assembling
land for these uses. However, the current real estate market may provide some opportunities, particularly in the
current market, where large development companies and builders own clusters of vacant lots.
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Lack of Community Structure

There is no discernible road hierarchy (with the exception of arterials) or easily identifiable community structure
in Lehigh Acres. The present dispersion of development and imbalanced mix of land uses compound the chal-
lenge to create such a structure. The “neighborhoods” (subdivisions) that exist are in the scale of small-sized
suburban communities. These neighborhoods are predominantly residential in use but, today, many of them are
still largely undeveloped, causing them to lack a discernible visual identity and functional cohesion.

More noticeable from the area-wide land use pattern is an incipient community framework based on densities

of development and level of service availability, and consisting of three major sectors, bands, or tiers. The first
sector can be characterized as the “urban core” of Lehigh Acres, which has had time to develop more fully and is
served by a complete or near-complete array of public services—central water and sewer, urban roads, schools,
libraries, and parks, etc. The second band is less developed, but it is evolving gradually into a suburban
character area. Services are either available or accessible/extendable from the core. The third band is sparsely

‘developed and few or no services exist or are planned to be extended in the foreseeable future.

Water Supply and Quality Issues

There are nearly 22,000 water wells in Lehigh Acres. The concentration of domestic wells in the area, all pump-
ing from the Sandstone Aquifer results in seasonally low water levels and contributes to well failures and water
quality deterioration. Population increases that result in construction of additional domestic wells each year ex-
acerbates these problems. In addition, continued development of the northern part of Lehigh Acres is projected
to produce excessive stormwater runoff into the Bedman and Hickey Creeks, threatening serious flooding and
water quality problems. The ECWCD Comprehensive Water Resources Plan projects a need of 3,700 acres of
additional stormwater management facilities when Lehigh Acres is built-out.




@  Fredominantly developed
@  Partially developed
€D  Spamelydeveluped

Community Framework

There are also over 21,000 onsite septic treatment and disposal systems (OSTDS) in Lehigh Acres, most of
which have been permitted through a variance process. At the current low density of development, this may not
raise concerns. However, if no significant expansion of the centralized sewer were to occur, there could be tens
of thousands of additional OSTDS in Lehigh Acres over the next 20 to 40 years, and the concentration of such
systems eventually might pose a health and environmental threat. Septic systems not only have a finite capacity
to retain phosphorus, but at concentrations of more than 2 systems per acre, studies have shown that the risk

of groundwater contamination is magnified. Today, permits for OSTDS are reviewed on an individual basis, and
there is no system in place to track cumulative effects.

Transportation Network Deficiencies
Lehigh Acres has limited connectivity to the rest of the County and the regional road network. Lee Boulevard, SR

82, and Gunnery Road are the only east-west and north-south arterials that link, or cross, Lehigh Acres, creating
congestion on these roads due to lack of alternatives.

Many local streets terminate at canals, disrupting the network flow and hindering continuous circulation. The
number of bridges is limited relative to the large number of road segments and canals. The Sheriff's Department
and the Fire District have reported that emergency response times are increased due to the lack of street conti-
nuity and difficulty of navigating a roadway network that is not intuitive.

In addition, many of the local roads do not meet current County standards for right-of-way width, and are in ex-
tremely poor condition due to their age, initial construction quality, and lack of regular maintenance. Over 50% of
all roads, and over 70% of local roads in Lehigh Acres are classified as in “poor” to “failing” condition by the Lee

County Department of Transportation. In 2008, the cost of resurfacing every street in need within Lehigh Acres
was estimated to exceed $70,000,000.




Compounding the mobility challenges, infrastructure for alternative transportation modes is severely limited.
While sidewalks and bikepaths (mostly in the form of paved shoulders) exist, they are fragmentary and infrequent
at best, Transit service to and within Lehigh Acres is similarly limited.

TR
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Infrastructure Deficiencies

Presently, public water and sewer are available only to portions of Lehigh Acres. Only about 8,700 acres—or 14
percent of the total land, primarily in the older community core—are served by central water and sewer, which
are provided by the Florida Governmental Utility Authority (FGUA).

FGUA’s FY 2008-2012 Capital Plan includes approximately $92 million to complete thirty-eight capital projects
necessary to keep up with projected growth in Lehigh Acres. This Five Year Plan was revised at the request of
Lee County, to integrate strategies and costs associated with implementing a septic tank replacement program.
The study envisions a major expansion of the wastewater collection, treatment and disposal system. Over the
next five years, FGUA’s proposed water and sewer projects could reach as many as 12,000 properties, includ-
ing many lots within the central service area that continue to rely on pre-existing septic tanks and private water
wells. However, the probability of implementing FGUA's plan remains uncertain, partly because no consensus
exists regarding the current magnitude of the water and sewer system capacity problem, and because of public
opposition to rate increases and connection fees.

Community Services and Facility Deficiencies
There are five fire stations in Lehigh Acres. Two of these—one at Milwaukee and Bell, the other one on Sunshine
Boulevard—are new stations, completed within the past year, financed by impact fees. Currently, underserved
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areas include the northeast and northwest quadrants of Lehigh Acres. The average response times to locations
in this area are now close to seven minutes. This has a significant impact on homeowner insurance ratings for
homes located in these areas. This is compounded by the fact that the majority of Lehigh Acres is considered as
a high to extreme fire-hazard area.

For law and order, Lehigh Acres relies on the Sheriff's Office. Over the past 10 years, Lehigh Acres residents
have expressed a growing concern related to public safety in connection with increases in criminal activity. With
a limited force to cover a large and still largely developing area, burglary in new, unoccupied homes and con-
struction sites has become common, as are drug-related activities. Criminal activity is facilitated by the fact that
the residential units are very dispersed in some sectors of the community.

Lehigh Acres is well served today by regional and community parks on a level-of-service basis (i.e., standard of
62.5 acres per 1,000 persons). However, the County’s “desired” standard has not been met since 2007, and will
not meet it tHrough 2012—even with the addition of plannéd facilities. There are spétial deficiencies due to the
fact that the existing parks all tend to be located in the urban core of the community. Lee County does not re-
quire nor provide neighborhood parks, and many areas of Lehigh Acres are distant from the existing recreational
facilities. In particular, the north, east, and southwest sectors of Lehigh Acres lack active recreation facilities.

Most other existing community facilities (hospitals, libraries, schools) tend to be clustered along the main arterial
corridor, Lee Boulevard, and the core area around Homestead Road. This concentration leaves large areas of
Lehigh Acres lacking facilities, and requires driving, sometimes long distances, to access existing services. Land
assembly for these facilities has been a challenge due to the small parcel sizes and fragmented property owner-
ship.




Trends Evaluation

Estimates of the potential future population of Lehigh Acres were pre-
pared as the basis for projecting future commercial, institutional and
other land use needs.

Taking into consideration the existing constraints affecting Lehigh Acres,
a 2030 base population of approximately 166,000 (an increase of about

84,500) permanent residents is projected with a corresponding popula-

tion density of nearly 1,700 persons per square mile.

Based on present zoning, the bulk of the projected population growth
could be easily accommodated within development Tiers 1 and 2, which
combined have an additional population capacity of approximately
152,000 persons. If all growth were directed into these two tiers, their

€2 Parallyderehped

buildout would be achieved in 25-30 years. & i

.,
e
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Estimated current population
Estimated additional population capacity
Total potential population capacity

23,435 | 13,213 |81,249

102,203 | 144,984 | 297,337

125,638 | 158,197 | 378,586
{34,881 |49,483 | 101,48
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Today, limited nonresidential development is
distributed over the older residential service area
in Lehigh Acres, while areas outside the water
service boundary are almost entirely without
nonresidential development. The infrastructure
constraints, if unmitigated, will iead to the inten-
sification of both residential and nonresidential
development within the existing water service
boundary. The total projected deficit of commer-
cial and industrial land, shown in the following :
table, may never be completely met within Lehigh Estimated 2030 Demand for Commercial and Industrial Land
Acres, particularly for regional-serving commercial

retail and intense employment generators.




The Lehigh Acres Vision Statement

Between March 21 and April 28, 2007, four (4) community forums were held with Lehigh Acres residents. Based
on the aspirations and concerns publicly expressed by these residents, the long term vision for Lehigh Acres is:

“,..to become a “Sustainable Community of Choice,” a communily that is safe, affordable, connected,
well-served, livable, attractive, and populated by a diverse and engaged citizenry.”

This vision has informed and inspired every aspect of the Community Plan. The following are the key elements
of the long-term vision for Lehigh Acres:

Managed / Balanced Growth: Encourage growth in areas where a full range of public services is in
place or planned, and discourage or slow growth in outlying areas lacking in water, sewer and other
basic infrastructure. Diversify the land use pattern and strengthen the local economy and tax base by
reserving land and retrofitting existing land use patterns to incorporate adequate employment, commer-
cial and mixed-use development. Strengthen downtown and other centers of activity and promote sound
land uses along important highway corridors.

Community Character: Enhance community identity and pride, raising the bar for development qual-
ity, architectural character and quantity and quality of landscape materials. Integrate parks, open space,
enhanced canal corridors and greenways as community form-givers and amenities to enhance quality of
life.

Natural Resource Protection / Restoration: Protect the quality and quantity of groundwater by reduc-
ing the impact of septic systems and by providing for adequate groundwater and aquifer recharge.
Promote a “greening” of Lehigh Acres, emphasizing the use of native landscape species.

Efficient Transportation: Upgrade the condition and capacity of the local road system, improving con-
nectivity and applying principles of access management along major roadway corridors. Promote alter-
natives to auto reliance through transit, and improved networks of sidewalks and pedestrian and bicycle
trails as part of community greenways.

Full Array of Public Services and Facilities: Expedite the staged extension of water and sewer sys-
tems, connect lots previously served by on-site septic and wells, and discourage additional development
reliant on on-site well and septic systems. Reserve land and promote intergovernmental coordination for
the development of local schools, libraries, recreation centers and other facilities and services neces-
sary for a sustainable community of choice. Act in multi-faceted ways to protect public safety, including
maintaining adequate emergency response times, ensuring necessary fire (water) flows, avoiding undue
concentrations of multi-family and rental housing and by providing a range of engaging activities for
children, youth, adults and seniors.

.
e
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Concept Plan

The current conditions and pattern of development in Lehigh Acres appear to be incompatible with the future
community characteristics articulated in the Lee Plan as currently adopted, and is inconsistent with the new
Vision Statement developed by the community. Without action or change of course—focused efforts to extend
infrastructure, acquire land for community facilities, and spur commercial development—a sustainable future will
more than likely be unattainable for much of the sparsely developed areas within Lehigh Acres in any foresee-
able time frame, given the current conditions, impediments created by small parcelization, and cost prohibitions.

In an effort to bring reality closer to the vision, the concept plan establishes a framework for decision-making
geared, fundamentally, at downscaling the urbanizing area of Lehigh Acres into a smaller, more compact, more
sustainable form. This will reduce public costs by encouraging a more efficient use of existing and future infra-
structure, while recognizing the critical importance of intergovernmental coordination and partnerships to realize
the plan’s objectives.

Three key Principles guide the plan for Lehigh Acres. The Guiding Principles are as follows:
1. Consolidate Development Patterns by Directing Growth

The quantity of growth to be absorbed in Lehigh Acres over the next 20 years will not be sufficient to fully build-
out and consolidate the development patterns throughout the community. To avoid further fragmentation and
population dispersion, and in the interest of sustainability and livability, growth should be guided first into areas
that already have the necessary array of public services and facilities, and then to areas which may achieve a
critical mass of growth to support a full array of public services and facilities over the plan horizon. Conversely,
growth should be discouraged in those areas likely to remain sparsely built over the next 20 years.

2. Reserve Land for Non-residential/Service Uses

A fundamental flaw in the initial planning and platting of Lehigh Acres was a lack of consideration for the need to
reserve appropriately-sized and located parcels to serve as sites for shopping and employment centers, schools
and other civic uses, as well as for alternative housing types and mixed use activity centers. Sites should be re-
served, and incentives provided for the development of such future uses, while discouraging conversion of land
for additional residential use.

3. Anticipate Long-Range Risks to Public Health, Safety and Welfare

While there is little direct evidence today of an immediate health threat, at some point in the future the continued
proliferation of private wells and septic systems could reach a critical mass of impact upon the quantity and qual-
ity of groundwater resources, and create a peril to public health. Similarly, while present levels of traffic conges-
tion may be endurable, incremental growth of population and automobile trips, if not accompanied by propor-
tionate, staged increases in traffic capacity, may reach a critical mass of intolerable gridlock. For these reasons,
Lee County should anticipate and prepare to respond to such risks by working with regional and local agencies
and organizations, including ECWCD, FGUA, the Health Department, Lee DOT, and others, to: (a) more thor-
oughly study these issues specifically related to Lehigh Acres; (b) pace the propagation of development in the
sparsely seftled areas of Lehigh Acres, where infrastructure systems, including roadways, are most incomnplete/
inadequate; (c) collectively and coordinately initiate actions and programs to avert or minimize potential threats.

The following paragraphs outline the potential interventions or strategic directions that respond to these key prin-
ciples, and address areas of concern raised by Lehigh Acres residents and other stakeholders or derived from
the analysis of existing conditions and key factors.

Strateqic Direction 1: Undertake “early action” zoning and regulatory changes for improved development and
urban design quality. Focal areas include commercial corridor standards, duplex residential standards, “down-
town” Lehigh Acres and land use mix in zoning districts.




Strategic Direction 2: Stage and direct growth over time to areas presently or planned to be served by infrastruc-
ture, and away from areas likely to remain sparsely developed for the foreseeable future.

Strategic Direction 3: Implement a 10-Year Capital Improvement Program to (a) accelerate provision of infrastruc-
ture in Tier 2 within a 10-year period, and sooner within Tier 1; and (b) undertake priority road network enhance-
ments in Tiers 1 and 2.

Strateaic Direction 4: Coordinate Stormwater Improvement Initiatives (e.g., land acquisition) with the East County
Water Control District (ECWCD).

Strategic Direction 5: Investigate the potential long-range environmental and public health threats from the

proliferation of septic systems and private wells and become prepared to alter permitting of on-site systems as
necessary.

Strateqic Direction 6: Selectively acquire and assemble property for non-residential uses in Tiers 1 and 2.

Strateqic Direction 7: Create Municipal Services Taxing Units to Fund Capital Improvements.

Strategic Direction 8: Develop a strategy for phased acquisition, relocation and environmental restoration of land
in Tier 3 for conservation purposes.

Tier System :
The pace and location of new development and infrastructure expansion in Lehigh Acres should be guided by
the Tier System to ensure a more functionally and fiscally sustainable future. The proposed tiers are consistent

with the three general sectors identified as the key components of the community structure. They are defined as
follows:

Tier 1 - Largely Developed - Priority Area 1 (0-10 years)
The County should accelerate development of the complete array of infrastructure, services, and community
form-givers in this tier, with a goal to complete within a 10-year period.

Tier 2 - Partially Developed - Priority Area 2 (10-20 years)
Tier 2 consists of those areas where the provision of these public facilities should be prioritized in the second
decade of the planning horizon, 10 to 20 years from adoption of the plan.

Tier 3 — Sparsely Developed — Priority Area 3 (beyond 20 years)

Tier 3 consists of the least developed land in Lehigh Acres, has virtually no public services and facilities, few
commercial uses and many roads that are in poor or very poor condition. Because of its lack of livability and
the overwhelming cost to provide public services and facilities, and because Tiers 1 and 2 have sufficient
development capacity, the general policy for Tier 3 should be to discourage development and to provide
minimal levels of public investment, other than public safety.

There are two possible scenarios that would seek to minimize additional development in Tier 3, while respecting
existing vested rights agreements and Florida law:

A. Retention/Improvement of Existing Tier 3 Development Pattern

Delay development in Tier 3, using all legal means available over the next 25-30 years or until Tiers 1 and 2
have approached buildout. During this time, Lee County, working with the School Board, the East County
Water Control District and other entities, will prepare Tier 3 for future development, by acquiring and assem-
bling land for commercial development, and developing schools, parks, stormwater management and other
public services and facilities needed to support the complete buildout of Lehigh Acres, without changing the
present pattern of platted lots, land use and streets.




B. Acquisition/Conservation/Environmental Restoration

Vacant land throughout Tier 3 would be permanently set aside through acquisition and conservation pro-
grams, for the purpose of creating a “greenbelt” to serve mitigation, environmental remediation, and storm-
water management functions. This effort should be collectively supported and carried out by a consortium
of entities including the East County Water Control District, Lee County, Florida DEP and USACOE.

Areawide Land Use Concept and Community Structure

The Proposed Future Land Use and Community Structure Maps depict the conceptual long-range development
patterns and general distribution of land uses. The areawide framework is predicated on the notion of a smaller
urbanized Lehigh Acres—an effective community land area reduced by approximately one-third of its present
size (consistent with the finding that vacant residential land available in Tiers 1 and 2 will suffice to accommodate
the 20-30 year growth). Future development in Tier 3 is discouraged, but not prohibited.

The land use concept uses the same basic land use designations that currently apply in Lehigh Acres, re-align-
ing their boundaries to coincide with the area of the community that is expected to urbanize within the timeframe
of the plan. Tier 1 and the southwestern portion of Tier 2 are designated as the “Central Urban,” allowing the
introduction of incentives to higher residential densities and a broader range of housing types to disperse the
concentration of duplexes and single family homes in this area. The remaining portions of Tier 2 are desig-
nated as Urban Community. They will serve as a transition between the Central Urban areas and Tier 3, which is
proposed to be redesignated as the “Lehigh Acres Outlying Suburban Overlay.” This new Comprehensive Plan
special overlay designation is one of the recommended amendments to the Lee Plan and the Future Land Use
Map. Each one of these categories can accommodate a range of specific land activities and development types.

The areawide framework also introduces a hierarchy of plan “units,” ranging from the community scale, to the
corridor, to the neighborhood, and to the node or activity center. The framework identifies streets that are, or will
become arterials or collectors, and proposes to develop or retrofit them as “parkways,” with a median (preferably
landscaped) in the center. These will be a signal to the driver that these are “through streets” and will not lead to
the dead end of a canal. The parkways will delineate the boundaries of smaller “building blocks” that bring down
the massive expanse of Lehigh Acres to a more manageable and more “human” scale. Each building block or
unit is likely to comprise several neighborhoods (neighborhood clusters)

For commercial land uses, the concept plan proposes the development of commercial nodes at key points.
These centers or nodes will satisfy between 30 and 50 percent of the 2030 projected commercial and employ-
ment acreage demand. They will also increase convenience and accessibility to goods and services needed by
residents on a day-to-day basis. The nodes offer a viable alternative model to the prevalent pattern of strip com-
mercial development along major roadway corridors, instead promoting transitional higher density residential
uses (specifically townhouses or, where appropriate, apartments) along most of these frontages, while concen-
trating the commercial uses around the key intersections on larger (assembled) parcels. Higher density housing
options are also encouraged as part of the land use mix within the nodes. Additional density to build the critical
mass of these nodes may be transferable from Tier 3, or perhaps from the DR/GR.

Two major types of nodes are Contemplated Communlly Mixed-Use Centers (CMUC) which are shown at two
key intersections on Lee Boulevard and two on SR 82 (in both cases, the intersections of these roads with Gun-
nery Rd. and Sunshine Blvd.); and Neighborhood Mixed-Use Centers (NMUC), which are shown occurring along
the improved 12th Street (Luckett Rd. extension project, which may provide well-timed opportunities for assem-
bly of land for commercial uses) and at some intersections along SR 82. The size of these centers will range
between 50 acres (Community scale) and 15 (Neighborhood scale). The proposed development character and
proposed land use pattern of two of these nodes are depicted in more detail in the next section of this report.

The last type of node is the local Activity Center (AC). These are very small “walk-to” areas within a five- to ten-
minute walk (1/4 to 1/2 mile) of the surrounding neighborhood they serve. A local AC may consist of no more
than a single-use or mixed-use “neighborhood-scale commercial” development (for example, corner store, dry
cleaner, coffee shop, barbershop or hair salon) on one corner of an important neighborhood intersection.
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The intersection of Gunnery Road and SR 82 offers a special opportunity. Not only is it a major access point into
and out of Lehigh Acres, but a significant amount of vacant land is available on the south side of the highway.
The size, access and visibility of this location suggests the potential to create a gateway designed around an
employment/ commercial center to serve Lehigh Acres residents.

Gunnery Road-SR 82 Community Mixed-Use Center Node

Transportation Concept

The proposed transportation network includes as some new projects to create additional arterials and collectors
to expand the north-south and east-west circulation alternatives within Lehigh Acres. It also recommends five
new bridges in the area between Gunnery Road and Beth Stacy Blvd., 15th Street and 32nd Street to improve
the continuity to the existing network, as well as an additional bridge on 40th Street between Anita Avenue and

Paisley Avenue, connecting to Alabama Road. Hypothetical locations of traffic-calming roundabouts are also
depicted.

The notion of an integrated, multi-modal transportation network is implicit in the framework for long-term sustain-
ability. A system of complete streets along Lehigh Acres’ major roadways is the long-term goal of this plan—




integrating a continuous, well-designed network of sidewalks, bike lanes, paths, or at least paved shoulders than
can safely accommodate bicyclists, transit-riders, and accommodating the needs of the elderly and individuals
with disabilities and mobility challenges.
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Community Facilities

In response to the projected deficit of community park land in 2030, the plan identifies general locations for
future facilities to meet this need, based on service area. Exact locations could be identified in coordination with
other open space and recreational initiatives, such as Conservation 20/20, or the potential acquisition of sites by
the East County Water Control District for improved stormwater management.

Another opportunity for developing the green infrastructure system in Lehigh Acres is represented by the exist-
ing canals. The right-of-way of the major canals, in particular the Able Canal, appears to contain sufficient excess
land along side the canal itself to allow development of pedestrian paths.




Plan Implementation

Plans are turned into reality by taking action on them. This plan presents numerous strategies designed to bring
about positive change, ranging from amended regulations to broad pragmatié initiatives; from potential changes
in administrative practices; to recommendations for additional in-depth studies, to major capital improvements.
These recommendations are not mutually exclusive, and are, in fact, more likely to be effective if looked at as a
bundle of complementary actions. Implementing these actions will require not only resources that exceed the
current capacity of the County, but also political will and the steady support and drive of the Lehigh Acres com-
munity.

Even if all these elements could be aligned at once, the transformation of Lehigh Acres should not be expected
to occur overnight. It will likely require several decades to realize, due to the magnitude and complexity of the
issues and conditions that need to be addressed. For this reason, it is important to establish a realistic imple-
mentation program if the plan is to be effective. The implementation program consists of a sequence of actions,
projects, or initiatives that can or should be initiated or completed within a particular timeframe. Those that are
labeled as “short-term” are actions that can be initiated immediately, or that can be completed within a short
timeframe (1-2 years). They generally involve no new capital investment commitments, but rather include enact-
ment of regulatory measures and development standards, investigation of funding sources, intergovernmental
coordination and agreements, or more detailed plans or studies. “Medium-term actions” are those that involve
larger-scale projects or programs, which may not be initiated immediately due to planning or funding needs,
and/or which will require several years (2-5) to complete. Long-term actions are those not expected to begin for
at least 5 years, or which will require in excess of 5 years to complete. Some actions will also result in continuing
or ongoing programs that have no end date.

The action strategy is not intended as a definitive prescription, but rather is a guide to decision-making that sels
priorities and identifies the general phasing of plan recommendations. It does not preclude actions from being
implemented earlier or later, if the time and resources to address them suddenly become available or are de-
layed.

The action plan can be summarized as follows:
Short - Term Actions

« Explore cost-effective land acquisition opportunities that may present themselves through the escheatment
process. Where these opportunities exist and can be capitalized on, plan for the aggregation of land for need-
ed community facilities or to incentivize private development of commercial or employment uses. Coordinate
“tax forgiveness” efforts with the School Board, Fire District, SFWMD and ECWCD.

« Proceed with the plan’s recommended Future Land Use Map and Comprehensive Plan Amendments.

« Begin to incorporate and establish elements of the proposed community structure (e.g., mixed use centers)
into the zoning and land development regulations; subdivision regulations; and other regulatory and planning
mechanisms.

« Incorporate consideration of the location of capital improvements relative to the tier system as one of the fac-
tors that determine project funding priorities.

Identify and adopt appropriate incentives (these may range from relatively simple things such as fast-track
permitting or reduced permitting fees; impact fee reductions; to more costly and complex options such as
support/assistance with land assembly or spearheading infrastructure improvements) for infill development in
Tier 1, especially the area identified as “downtown Lehigh Acres” in the community structure.

« Work with Health Department to discourage/halt approval of septic tank variances, and to close regulatory
loopholes that allow the construction of two septic tanks on lots smaller than 1/2-acre (e.g., advocate review
of current definitions).




« Amend zoning / land development and urban design standards for Lee Blvd. and SR 82:

* discourage model home development by making its approval subject to the special exception use
process, o '

* require greater site depths for commercial development to achieve better development configurations

establish site circulation standards to meet access management requirements (including shared drives,

connected parking lots, etc.)

* revisit the land use mix/list of permitted uses on some corridor segments to promote/incentivize town-
home-style development, and

* immediately rezone land in the “nodes” to commercial with a “mixed-use” overlay.

« For commercial development along these two corridors and elsewhere, additionally amend zoning / land
development and urban design standards to address:

* jmproved landscape and parking standards,
* gshared access and connectivity,

* pedestrian amenities,

* puilding siting / orientation, and

* puilding design.

« Amend zoning / land development and urban design standards to regulate new duplex development:

* more stringent landscape, on-site parking, and building design standards

require the creation of mid-block alleys and rear-facing garages in new development.

regulate the design treatment of septic drain fields (establishing grading requirements or maximum

slopes to avoid the unattractive “mounded look” prevalent in some sectors of Lehigh Acres).

* require varied building types/mix (e.g., townhomes) and articulation of the facade of duplex structures
to resemble a single-family structure. '

* require the incorporation of Crime Prevention Through Environmental Design techniques.

* prohibit additional duplex zoning.

« Consider expanding existing nonconforming structure provisions of the Land Development Code to existing
duplex structures that do not comply with the amended duplex development standards once those standards
become effective. One option is to allow the property to remain in its nonconforming status until the owner ap-
plies for a building permit. At that time, the use would have to be brought into compliance. Another option is
io establish an amortization schedule for owners to bring the use or the structure into compliance. Amortiza-
tion is a mechanism allowing for the removal of a nonconformity after the value of the non-conforming use or
structure has been recovered—or amortized—over a period of time (e.g., three years). Since the value of the
use or structure has been amortized, no compensation is payable after the expiration of the period.

is (retrofited site)




« Coordinate with the DR/GR efforts to reconnect the Estero, Imperial and Six Mile Cypress headwaters, if fea-
sible, with their south and westerly predevelopment flow.

« Define the alignment of the Luckett Road extension and begin to notify affected property owniers. To the ex-
tent allowed by law, discourage new construction on the affected parcels, and explore the possibility of land’
swaps for lots that may be recovered elsewhere through the escheatment process.

Medium - Term Actions

» Conduct studies for the creation of voluntary municipal special taxing or benefit units (MSTU or MSBU) to
fund capital improvements in Tiers 1 and 2 (pursuant to Sec. 27-61).

* Initiate dialogue with ECWCD, FGUA, Health Department, School District to coordinate joint land acquisition
efforts, infrastructure extensions etc.

» Explore establishing a “Septic Tank Maintenance District” in Tier 3, following the criteria and recommenda-
tions of the SWFRPC Water Quality Subcommittee.

+ Determine the feasibility of a transfer of development rights program from sending zones in Tier 3 or, poten-
tially, DR/GR, to receiving zones in Tiers 1 and 2 or areas outside of Lehigh Acres suitable to higher densities.

+ Consider preparing a detailed Lehigh Acres Green Infrastructure or Parks and Open Space Master Plan.

« Consider preparing a Lehigh Acres “Complete Streets” or Bicycle and Pedestrian Facilities Master Plan.

Coordinate with Lee Tran to secure the launching of the Lehigh Circulator within the next 5 years. Continue to
monitor the population needs as the community grows,

» Modify zoning / land development and urban design standards for “Downtown” Lehigh Acres:

* |dentify mechanisms, programs, and incentives o encourage the development of mixed-use on obso-

lete uses in “downtown” Lehigh Acres.

* Consider creating an urban design plan, with consistent standards for the public realm (e.g., unified
streetscape themes, signage, etc.).

Downtown Lehigh Acres: Before and after commercial redevelopment along Homestead Road
Longer - Term Actions

 Coordinate with FGUA regarding phasing, costs to extend central potable water and sanitary sewer systems
in Tiers 1 and 2.




» Continue open dialogue with ECWCD, FGUA, Health Department, School District to coordinate actions
geared toward joint land acquisition efforts, infrastructure extensions etc.

« Develop on-going / long term process for land acquisition in Tier 3 for stormwater management, conservation
etc. A tool that the County should begin exploring sooner, under the current real estate market conditions,
is acquisition of property through tax deed sales. The county is not required to use the public tax deed sale

process for parcels valued at less than $5,000—if no one bids on a parcel, the ownership reverts to the county
by default, or escheats.
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May 5, 2009

£

LEHIGH ACRES IMPLEMENTATION PLAN - PART I

LEE PLAN AMENDMENTS TARGET DATES
Meeting with Staff to discuss Lee Plan and LDC amendments April 23,2009

First Draft of Lee Plan Amendments for staff review June 15, 2009
Second Draft of Lee Plan Amendments for staff review June 29, 2009

Final Staff Report for LPA (first meeting) July 13, 2009*
First LPA Meeting (Lee Plan amendments) July 27, 2009

Final Staff Report for LPA (second meeting) August 10, 2009*
Second LPA Meeting (Lee Plan amendments) August 24, 2009
Final Report for BoCC Transmittal Hearing ’ September 8, 2009*
Board of County Commissioners Transmittal Hearing September 23, 2009
Board of County Commissioners Adoption Hearing Not Scheduled
Final Report Deadline

Lee Plan amendments include:

MAP AMENDMENTS
Incorporate the Lehigh Acres Tier System map and description as and new Lee Plan map.

Amend the Future Land Use Map to reflect consistency with the community land use concept. Re-
designate all the land encompassed by Tiers 1 and 2 as (not determined).

Re-designate all the land encompassed by Tier 3 as Lehigh Acres Outlying Suburban Overlay with
a standard density range of two dwelling units per acre to four dwelling units per acre.

Amend the Future Land Use Map, to identify mixed-use activity nodes / commercial employment
centers.

TEXT AMENDMENTS

Revise the 2030 Vision Statement to describe the anticipated future in a manner consistent with the
community vision and the Lehigh plan. (Draft completed)

Draft a new policy or policies describing the Tier system.

Draft policies requiring coordination between the appropriate agencies to prevent premature
infrastructure extension or upgrading beyond the boundaries of Tier 2. The policies will require
prioritizing all proposed capital expenditures according to the following guidelines (in order of

priority):

. Correct existing deficiencies
.  Accommodate growth in Tiers 1 and 2 over the next 20 years
. Replace obsolete facilities

Draft policies that encourage redevelopment where appropriated in the urban core of Lehigh Acres.

Draft policies to apply the principles of community structure, including commercial, mixed-use and
civic activity centers, and a hierarchy of parkway and greenway corridors. Designate the general
location of mixed-use activity nodes in Lehigh Acres consistent with the community concept, and
establish guidelines and criteria for their development.




LEHIGH ACRES IMPLEMENTATION PLAN - PART II

LDC AMENDMENTS TARGET DATES
Draft LDC regulations April - September, 2009
Staff review and revisions October 2009 - November 2009
Land Development Code Advisory Committee December 11, 2009
Executive Regulatory Oversight Committee, January 13, 2010
Local Planning Agency February 22, 2010; and
March 22,2010
Board of County Commissioners April, 2010

Land Development Code amendments will include:

. Draft land development code regulations to address the recommended zoning changes in the
Lehigh Acres Comprehensive Planning Study.

a.

i.

Expand the array of permitted residential uses to include townhouses in order to provide
an alternative to the predominant housing types in these areas (duplex and single family).

Increase the minimum lot size for commercial uses in the overlay zone from 10,000
square feet to 50,000 square feet. To encourage only the development of viable retail
uses, of a scale and configuration consistent with the proposed community structure.

For the same reasons as listed above, increase the minimum lot size for residential uses
from 7,500 square feet. Consider including these areas as density transfer receiving sites
to provide a density incentive for development other than single-family residential.

Require parcels with frontage on SR 82 to provide a 40-foot setback from the property
line that adjoins the SR 82 right-of-way in order to establish a significant landscape
buffer along SR 82. If the parcel is larger than 50,000 square feet a voluntary easement
dedication should be encouraged. The easements will serve to create a continuous band
of open space on SR 82 which could accommodate bicycle and pedestrian trails.

An exception should be established for parcels along SR 82 that abut an existing utility
easement.

Attached dwellings (townhouses) must be built with no side setback or as a single
building. However, attached dwellings located on corner lots must be set back at least
8 feet from the property line on the two sides of the lot that front on a street.

Where commercial uses are developed on parcels located between Meadow Road and SR
82, but outside of designated Mixed-use Activity Centers, such properties must be
screened from adjacent residential uses by a landscaped buffer, no less than 15 feet in
width, measured from the property line.

A perimeter wall or fence may be used in combination with the required landscaped
buffer (never alone). The wall or fence may not exceed 6 feet In height, and may be
setback no less than 10 feet from the property line (the fence must be located in the
middle of the vegetated buffer, with planting in front and, preferably, behind it.

The use of chain link, plastic, or vinyl fencing is prohibited.

. Draft standards for buildings in Mixed Use Overlay Districts as recommended in the Lehigh




Acres Comprehensive Planning Study.

a. Mixed use development (within a single project or structure) may be permitted as of
right.

b. Integrated or “vertical” mixed-use projects, in which different uses are located on
different floors of a single structure are preferred. \nelen Qs in LeePlon Netibe

c. Residential uses that are part of a vertical mixed-use project may never be located below
a commercial or office use. -

d. The maximum height of mixed-use or single-use multifamily residential buildings
located within Mixed Use Activity Centers is 4 stories.

e. The minimum Floor Area Ratio (FAR) for mixed use projects in Mixed Use Activity
Centers is 0.3.

g. Front yard setbacks will be a minimum of 10 feet and a maximum of 15 feet; side
setbacks a minimum of 0 feet and a maximum of 10 feet; rear setbacks a maximum of
20 feet. cour't har wosiasms on oll Bye sides

h. Multifamily buildings will have a 10 foot side yard setback from the property line.

i. The primary facade of all buildings located within Mixed Use Activity Centers must be
oriented to the primary access road. This facade must contain the main building entrance
which must be clearly visible from the street.

j. Pedestrian paths must be provided to link parcels within a Mixed Use Activity Center to
neighboring properties. :

k. Buildings must be designed and sited to provide functional, livable outdoor spaces. The
inclusion of plazas/squares, galleries, courtyards, patios and terraces is encouraged,
provided that such spaces are designed to enhance and reinforce the human scale and
activity on the public sidewalk. Design must take into consideration views, solar angles,
and the nature of activities anticipated to occur in the outdoor space.

1. All accessory uses, including parking, storage, service, and utilities, must be located to
the side or read of the parcel.

m. Shared access and parking between adjacent businesses and/or developments are
encouraged.

n. Commercial uses must be screened from adjacent residential neighborhoods by a
landscaped buffer no less than 5 feet in width, measured from the property line.

0. A perimeter wall or fence may be used in combination with the required landscaped
buffer (never alone). The wall or fence may not exceed 6 feet in height, and must be
setback no less than 5 feet from the property line (the fence must be located in the middle
or behind the vegetated buffer).

p. Where a fence or wall is visible, they must have piers, newel posts, or columns at corners




or ends. Any visible portion of fence that is over 10 feet in length must include visual
breaks, including openings, changes of plane or height, or the introduction of
architectural accents to minimize monotony.

The use of chain link, plastic, or vinyl fencing will be prohibited.

Surface parking lots must be defined by a landscape hedge or acombination ofhedge and
perimeter wall per (n) above.

At least five percent of the gross area of a surface parking lot must consist of planting
areas that can accommodate shade trees.

Planting islands must be located and sized to provide a minimum root zone for canopy
trees and a minimum setback from curb to perimeter of trunk of 4 feet. .

One shade tree must be provided for every eight (8) parking spaces. Trees must be
distributed to provide continuous canopy coverage over the entire lot.

Parking lots must include well defined interior pedestrian walkways that are connected
to sidewalks and to pedestrian walkways on adjacent properties. Walkways must be a
minimum of 4 feet wide, with a minimum 5-foot planting strip on one side to
accommodate shade trees.

Parking bays separated by pedestrian walkways must include a maximum of 10 parking
spaces.

Automobile headlight illumination from parking areas must be screened from adjacent
lots and from the street.

Outdoor mechanical equipment must be placed on the roof, to the rear or side of a
building, and must be screened from view from any of the abutting buildings or streets
by fences, dense landscape, or (in the case of rooftop equipment) a parapet.

Draft standards for duplex development as recommended in the Lehigh Acres
Comprehensive Planning Study.

a.

To facilitate the design and development of efficiently graded and attractively configured
duplex sites, the minimum lot size for new duplex development is 10,000 square feet.

In areas zoned for duplex and two-family development, the creation of mid-block alleys
that can be shared by multiple sites is encouraged.

All eidsting and new duplex and two-family homes must provide a paved driveway.
Brick pavers, decorative paving or permeable porous paving are all encouraged.

The appearance of new duplex or two-family structures to resemble a single-family
dwelling is desirable. Where feasible, the facade and/or roof massing of existing duplex
structures should be retrofitted to resemble a single-family structure.

All duplex structures must have a distinct entry feature such as a porch or weather
covered entry way with at least thirty-six square feet of weather cover, and a minimum
dimension of four feet. Covered porches open on three sides may encroach six feet into
a required front setback.




If practicable, a duplex structure should have a single front door to face the street.

. Parking requirements must comply with standard single-family development for each
unit. Front yard parking is limited to four cars.

. If practicable, garage doors should not face the street.
Where central infrastructure is not available and development of the lot requires the use
of an on site sewage treatment and disposal system, require that the entire lot be graded,

if grading is required. The maximum slope on any given lot will be set at approximately
1.5 : 10 (1-1.2 feet of slope per every 10 linear feet).
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RESOLUTION NO. _09-03~29

RESOLUTION OF THE
BOARD OF COUNTY COMMISSIONERS OF LEE COUNTY, FLORIDA
ENDORSING THE LEHIGH ACRES COMPREHENSIVE PLANNING STUDY

WHEREAS, the Board of County Commissioners funded a comprehensive
community planning effort for the Lehigh Acres Planning Community; and

WHEREAS, the resulting Lehigh Acres Comprehensive Planning Study was a
combination of a grass roots/citizen initiated and Lee County effort to gunde future
development and re-development in Lehigh Acres; and

WHEREAS, the community planning effort required coordination among the Lehigh
Acres Community, the Lehigh Acres Community Planning Corporation, inc., the County’s
consultants, and Lee County staff; and

WHEREAS, on February 11, 2009 the Lehigh Acres Community Planning
Corporation, Inc. unanimously endorsed the Lehigh Acres Comprehensive-Planning Study;
and

WHEREAS, on February 16, 2009 the Lehigh Acres Community Council
unanimously endorsed the content and conceptual development recommendations in the
Lehigh Acres Comprehensive Planning Study; and

WHEREAS, the Board, after review of the Planning Study and in accord with the
action of the Lehigh Acres Community Planning Corporation and the Lehigh Acres
Community Council believes itis appropriate to endorse the Lehigh Acres Comprehensive
Planning Study in order to facilitate implementation of the Study's recommendations.

NOW THEREFORE BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF LEE COUNTY, FLORIDA, THAT:

1. The Board finds the Léhigh Acres Comprehensive Planning Study, attached
as Exhibit A, is a definitive statement endorsed by the citizens of Lehigh Acres as to future
vision of the Lehigh Acres community.

2. The Board hereby endorses the attached Lehigh Acres Comprehensive
Planning Study.

3. County staff is directed to cooperate with the Lehigh Acres community to
pursue Lee County Comprehensive Plan and Land Development Code amendments
reflecting the recommendations set forth in the Lehigh Acres Comprehensive Study.

THE FOREGOING RESOLUTION was offered by Commissioner __Mann
who moved its adoption. The motion was seconded by Commissioner _Hall \ and
upon being put to a vote was as follows:

A. BRIAN BIGELOW Aye
TAMMARA HALL ye
ROBERT P. JANES Aye
RAY JUDAH iye
Frank MANN Ave

DULY PASSED AND ADOPTED onMarch 24  2009.

WO 1
3-24-09




ATTEST: LEE COUNTY
CHARLIE GREEN, CLERK BOARD OF COUNTY COMMISSIONERS

BY: ‘7 '

Deputy Clerk

Approved as to form by:

ﬁm,m‘\
awn E. PerdZLeRrer

Office of the County Attorney

| GERTIFY THIE DOCUMENT TO BE A
TRUE AND CORRECT COPY OF THE
ORIGINAL ON FILE IN MY OFFICE
CHARLIE GREEN, CLERK CIRCUIT COURT
LEE COUNTY, FLORIDA

DATED: 4-{1{-0q

: MM%Q Wiboo
BY ' & e SV
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" LEE COUNTY, a political subdivision

IN THE CIRCUIT COURT OF THE

TWENTIETH JUDICIAL CIRCUIT, IN

AND FOR LEE COUNTY, FLORIDA

LEHIGH CORPORATION,
Plaintiff,

VS, Case No. 85-5843 CA-EOT

of the State of Florida,
Defendant.

et S S S St St S S Sy

o

STIPULATION AND SETTLEMENT AGREEMENT

Plaintiff, Lehigh Corporation ("Lehigh"), and Defendant, Lee County, 'hereby enter
into this Stipulation and Settlement Agreement in the above-referenced cause and in
support tl:nereol’ state: . |

WHEREAS? Lehigh is a corporation organized and existing under the laws .of. the
State of Florida and the owner anfi developer of the planned ecommunity of Lehigh Acres,
whieh is located In unincorporated Lee Cc.)unty, Florida; and

WHEREAS, Lee County is thé loeal government with jurisdiction over Lehigh
Acres; and ) ‘

- WHEREAS, the East County Water Control Distriet oversees surface water
management of ALehigh Acres, Lt;iﬂgh Acres Utilities, Inc. provides water and sewer
services to Lehigh Aecres, Lehigh Acres Fire District provides fire protection and

inspeetion serviees for Lehigh Aeres, and various lighting distriets provide street lights in

portions of Lehigh Acres; and

- WHEREAS, on November lé, 1984, the Lee County Board of County 6ommissioners
adopted, pursuant to the requirements of Seetion 163.3161, et. seq., Florida Statutes
(1983); the Lee County Comprehensive Land Use. Plan ("Lee Plan") as Lee éounty'
Drdinanee No. 84-28; and -

WHEREAS, the Lee Plan provides that all development and all actions taken In
regard to development must be consistent with the Lee Plan unless a landowner or
developer has previously obtalned vested rights to develop his lands; and

WHEREAS, pursuant ‘to the Lee Plén, Lehigh timely filed an application for
administrative interpretation of vested rights, clalming’ that it had vested rights to
develop the remaining undeveloped parts of Lehigh Acres in accordance with its Maester
Land Use Plan Map; and

WHEREAS, by Administrative lnterp’retatihon of Vested Rights dafed August 19,
1985, the Administrative Designee of Lee County determined that Lehigh had a vested

right to develop all of those portlons of Lehigh Acres for which a plat had been prepared

B

EXHIBIT "A"
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by Lehigh and approved and recorded by Lee County.
. further coneluded, however, that all remaining undeveloped and unplatted lands in Lehigh .

Acres were not vested under the Lee Plan; and 0{;
ot

WHEREAS, Lehigh timely requested an appeal of the Admlnistrative Designee's

Administrative lnterpretation of Vested Rights to the Lee County Board of County

Commissiohers; and

WHEREAS, the Lee County Board of County Commissioners, by a 2-2 tie voice vote

denled Lehigh's Administrative Appeal on Oelober 2, 1985; and

WHERﬁAS, on October 31, 1985, Lehigh filed the subject aation for a declaratory
judgment for a deeclaration of Its rights under the Lee Plan so that it would have

judicially determined whether it has vested rights to develop the remaining unplatted and

. WHERFEAS, Lehigh and Lee County desire to amicably resolve this dispute without

s undeveloped portions of Lehigh Aeres; and

the need for further legal proceedings; and

WHEREAS, Lehigh and Lee County hereby ratify and affirm that the settlement of

this suit is In the publie Intérest; and In the Interests of the parties hereto.

WHEREFORE, in light of the foregoing declarations, Lehigh and Lee County hereby -

agree and stipulate as follows:

1. The lands within Lehigh Aeres which are the subject of this Stlpulatxon and

Settlement Agreement are approximately described as follows:

e
@
@

. (4)

®)
(8)
(7

(8)
9)

NE#% of NE% of NE{ of See. 25, Township 438, Range 26E.
14

SE% of NEY of NE% of Sec. 25, Township 43S, Range 26E.

NE} of SE4 of NE} of See. 25, Township 435, Range 26E. "~

W% of SEY of SW% 8. of Caloosahatehee River, Sec. 19,
Town-ship 43S, Range 27E.

All of the NW% lying N.. of S.R. 80 of See. 30, Township

4385, Range 27E.

All of the NW4 of NE%, lying N. of S.R. 80 of ‘See. 30,
Township 438, Range 27E.

All of See. 30, Township 43S, Range 27E, lying 8. of S.R.
80, less out parcels.

Wi of See. 31, Township 43S, Renge 27E.

W# of SE% of Sec. 31, Township 43S, Range 27E.

(10) SE?% of SBE% of Sec. 31, Township 438, Range 27E.

(11) SW+ of NE¥ of Sec. 31, Township 43S, Range 27E.

(12) SW+ of NW{ of NEY See. 31, Township 43S, Range 27E.

(13) NE% of NE% of NE': Sec. 31, Township 43S, Range 27E.

(14) ‘8% of NE% of See. 36, Township 43S, Range 27E.

The administrative designee




. (15) NE#% of NE4 of See. 36, Township 435, Range 27E.
(1 6) All of Sec. 10, Townshlp 448, Range 27E.

(17 Al of Sec. 30, 'l‘ownéhlp 448, Range 27E, lying N. of Able
Canal, less County Park.

(18) Northerly p'art of Wi, S. of Able Canal of See. 30,/
Township 448, Range 2712.

(19) W% of NEY of See. 5, Township 458, Range 27E.
(20) SEY of SWY of See. 5, Township 45S, Range 27E.
(21) SW#¥ of SEY of Sec. §, Township 458, Range 27E.

/' (22) Si of SW+ of See. 4, Township 458, Range 27E7
(23) / SW# of SE% of Sec. 4, Township 455, Range 27E.
(24) W% of NE% oi’ See. 9, Township 458, Range 27E.

(25) W% of SEY less the W. 125' of See. 15, Township 458,
Range 27E. .

(26) Block. "B" of Lehigh Park, Sees. 21 & 22, Township 4485,
. Range 26E.

(27) Bloek "A" of Lehigh Park, Sec. 23, Township 44S, Range
: 26K,

(28) Block 20 of Lehigh Park, See. 23, Township 445, Range
26K, .

(29) W% of SE%, East of Beth Stacéy Blvd., of See. 6, Township
458, Range 27E.

(30) S# of N¥ of NW% of NE% of Sec. 6, Township 458, Range
27E.

(31) N?¥ of 5% of NW4 of NE{ of Sec. 6, Township 458, Range
27E. :

(32) N# of NEY of 8W§ of NE¥ of See. 6, Township 458, Range .
21E. .

{33) 8% of NW# of SW# of NE¥ of See. 6, Township 458, Range
. 29E.

(34) B2 of SWi of NE{ of Sec. 6, Township 458, Range 27E.

(35) N1t of NEY of NEY of SEY of Sec. 4, Township 458, Range
27E.

(36) Wi of SWi of NW# of Bec. 3, Township 45S, Range 27E.
(37) NE#% of BW3 of NW# of Sec. 3, Township 4568, Range 27E.
(38) S% of NW¥ of NW# of See. 3, Township 4685, Range 27E.

(39) Blocks 5 & 6 of Carlton Park, See. 32, Township 445,
Range 27E. .

(40) Blocks 10, 11, 12, 16 & 17 of Carlton Park, Sec. 33,
Township 448, Range 27E. : ’

(41) Bloeks 1 & 2, of Country Club Estates, See. 34, Township
448, Range 27E.

(42)" All of the undeveloped portions of Blocks 1, 2,3,4,5, 8,

9, 10 and 11 of the unrecorded plat of Sunshine Shopping
Plaza, Seetion 31, Township 445, Range 27E.

-3-




(43) All of the undeveloped portions of Section 34, Township
448, Range 27E lying NW of Joel Boulevard.

(44) The weaterly hall of Bloek 27A, Country Club Eslates,
Section 34, Township 448, Range 27E.

(45) The undeveloped portion of Bloek 19, Country Club
: Estates, Seetion 34, Township 445, Range 27E.

(46) The vacated portion of Bloeks 25, 26 and 2;1, Country Club
Estates, Section 34, Township 448, Range 27E.

(47) ‘That vaeated portion of Sections 32 and 33, Township 4485,
Range 26E, for the condo Beau Rivage. .

(48) That vaeated portion of Blocks 4 and 6, Unit 1, Lehigh
Estates, Seetlon 30, Township 448, Range 26E.

(49) “The Easterly portion of- Bloek 7, Unit 1, Lehigh Estates,
Section 30, Township 448, Range 2GL.

A map'deplnting these approximate aress, which are indleated by number in yellow
on the map, Is attached hereto and incorporated herein as Exhibit A.

2. The intent 'ot' this Agreement is to provide Lehigh with urban densl.tles and
intensities of use for development that will be independent of Lee County subsidized’
infrastructure for the lands which are the subjeat of thls Agreement.

3. Lee County, therefore, affirfns and ratifies that Lehlgh will be allowed
densities and intensities of use, commensurate with its existing .development in Lehigh
Acres, for the lands which are the subject of this Agreement. Lee County further
affirms and ratifies that thesé densities and intensities of use are consistent with and
vested under the Lee Plan and any subsequent plans adopted pursuant to Chapter 163,
Florida Statutes. Lehigh agrees that all such new development, ‘however, will be
'lndepéndent of Lee County subsidized infrastructure (l.e., streets and roads, potable -
water, sewer, and storm water faecilities).

4.  The eosts for providing such essential infrastrueture shall be borne as follows:

(8) Lehigh shall provide the streets and roads for the subject lands and
construet these streels and roads in accordance with the Lee County regu’lations in force
at the time plats for said lands are approved by Lee County. Such streets and roads shall
be accepted by L_ee County in aceordance with the provisions of the subdivision platting

~assumrlme agreemént between Lee County and Lehigh;

(b) Lehigh Utilities, Inec. Ashnll provide waler anci sewer services in
accordance with provisioné and terns of Lehigh's agreement with the Lee County Health
Department dated April 8, 1970, as affirmed January 20, 1983, and as further reafTirmed
danuary 27, 1987, the contents of which are attached hereto and in'eorporated herein as

Composite Exhibit B; : '
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(¢) Stormwater facilities sﬁall be eonstructed by Lehigh in conformance
with the overall drainage plans of the East County Water Control Distriet,

§.  Lee County agrees that it will grant plat approval and development orders for
said lands on the (_:onditlon that all esseptial infrastructure se.} forth in 'the preceding
paragraph has been or will be provided In aceordance with Lhis Agreement and Composite
Exhibit B, _

6. The partles further agree that the prinelples, rlg'hts, duties, and
respansibilities set forth herein shall be Incorporated into any subsequent ecomprehensive
plan adopted l?y Lee County pursuant to Chapter 163, Florida Statutes. ’

DONE and ENTERED this g_z__éfday of s 19886,

_MM_LRL@Q&__.____ M Qa’,,
WILLIAM 1. HYDE ROBERT GRAY /

ROBERTS, BAGGETT, LaFACE & RICHARD Assistant County rie

Post Office Drawer 1838 Lee County
Tallahassee, Florida 32302 . Post Office Box 398 .
(904) 222-6891 Tort Myers, Florida  33902-0398

ATTORNEYS FOR LEHIGH CORPORATION ATTORNEYS FOR LEE COUNTY

WLH/LehiSetAgr/gdw
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(@l STATE OF FLORIDA ‘ '
DEPARTMENT OF HEALTH AND REHABILITATIVE SERVICES

Please Address Replv Tt Lea County Health Department

January 27, 1987

Mr. Garry Long, Vice-President
Lehigh Utilities, Ine.

305 Coolidge Avenue

Lehigh Acres, Florida, 33936

Re: 1986 Survey of .
Lehigh Acres Area Density

Dear Mr. Long,

Your analysis of the 1986 survey of the Lehigh Acres area density
as it relates to public water and sewer connections was forwarded to me.
I have reviewed your results and find that they fall within the guidelines
of the density agreement between the Lehigh Corporation and the Lee.County

. Health Department.,

This department would again wish to continue with such an agreement

x”“ﬂ the Lehigh Corporation desires. Our present arrangement remains in

H

,cordance with Chapter 10D-6.46 (7) (e) of the Florida Administrative

‘Codeé, Permit me to enumerate again these conditions to which we have both

previously agreed:

1. Each residential site shall be allowed an on-gite sewage .
: disposal system within a section of land: along with the
private potable water well, until twenty-five percent (25%)
of the building sites have been used for residential building.

2. After public water distribution lines are installed and made
functional to a section of land within the development, on-site
sewage disposal syatems shall be approved until the same gection of
land reaches a £ifty percent (50%) density of residential building.

3. Commercial and multi-family buildings over four (4) living units
shall be evaluated for on-site sevage disposal systems individually

and separately.

4. The Lehigh Corporation shall furnish the Lee County Health Department
an! up-to-date report on densities of construction on each section
of land and this report shall be made annually and beginning in

December, 1983.

5. The Lehigh Corporation shall cause all system failures to be
corrected.

EXHIBIT

"Bll —
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r. Garry Long, Vice-President . January- 27,1987

()

6. In the event that Lehigh Corporation, Lehigh Utilities, -or any
portion of the development changes ownership (excluding normal lot
sales), this agreement shall require a written statement from
the owner/management'agreeing.to all provisions of this document.
Said statement shall be presented to the Lee County Health

Department within thirty (30) days from the ownership/management
change. . : .

ehigh Utilities, Inc. : : Page 2

Should these conditions meet with your approval, please eo.étate in
.ting to me. Thanks for your assistance to this department., I look
ward to hearing from you on. this matter. . - : .

RL"J% §. Tomchik, M.D.

.o,
TR AN

25 K
e lidi ., 0
W




LEGH UTILITIES, Inc,
LEHIGH, FLORIDA’ ' '
13938

 February 10, 1987

Joseph H. Barker, R.S.
Environmental Health Director
Lee County Health Department
3920 Michigan Avenue - -
Ft. Myers, Florida 33901

RE: .LEHIGH DENSITY Acnzzﬁzur,
Dear Mr. hafkef:

In regards ﬁo-yout letter of January 27, 1987,
Lghigh's senior management would also wish to conﬁigue
the ptesént Density Aéreément wiﬁh Lee. County Bealth_
Departmenﬁ. |

If.there are gny'questiona or problems in this

regard, please feel free to contact me at any time at

GAR;Q
VICEYPRESIDENT:

369-1343. .

cc: Jamesg Fortana
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( Rob Graham, Governor

DEPARTMENT(

Health & Rehabllltatlve Serwces

\ DISTRICT EIGHT LEE COUNTY HEALTH DEPARTME!\T
K . ) 3920 Michigan Ave.
- Pleasc Address Reply To: Lee County Health Department Fort Myers, Florida 33901 .

Joseph W. Lawrence, M.D., Director
January 20, 1983

Mr. Edward Shapiro, Vice President
Lehigh Corporation

201 East Joel Boulevard

Lehigh, Florida 33936

Dear Mr. Shapiro:

The Lee County Health Department and the Lehigh Corporation entered
into a firm policy pertaining to onsite sewage disposal systems within the
total land area then known as the Lehigh Acres Development and in the eastern
portion’ of Lee County. The initial policy was adopted on April 8, 1970.
Subsequent changes in regulations of the Florida Sanitary Code, and more
specifically identified as Chapter 10D-6, Florida Administrative Code, raised

questlons as to the validity of the prior agreement.

Through many consultations and exchanges of pertinent information with
the Florida Department of Health and Rehabilitative Services, Health Program
Office, the 1970 agreement, with some modification, has been agreed upon.

A letter from H.R.S. dated January 11, 1983 is attached for its supportive

The entire development of the Lehigh Corporation, having a long history
of satisfactory ground water, shall be given approval for onsite sewage dis-
posal systems based upon requirements of Chapter 10D-6, F.A.C. and other
stipulations as follows:

1. Each residential site shall be allowed an onsite sewage disposal
system, within a section qf'land' along with a private potable
water well, until twenty-five percent (25Z) of the building sites -
have been used for residential building.

2. After public water distribution lines are 1nstalled and made functlonal
to a section of land within the development, onsite sewage disposal
systems shall be approved until the same section of land reaches a
fifty percent (50%) density of residential building, '

3. Commercial and multi-family buildings over four (4) 11VLng units
shal]l be evaluated for onsite sevage disposal systems individually

and separately. _
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4. "The Lehigh Corporation shall furnish the Lee County Health
Department an up-to-date report on densities of construction
on each section of land and this report shall be made annually
and beginning in December 1983.

5. The Lehigh Corporation shall cause ail system failures to be
corrected. ‘ '

6. 1In the event that Lehigh Corporation; Lehigh Utilities, or any
portion of the development changes ownership (excluding normal
lot sales), this dgreement shall require a written statement

~ from the new owner/managemeiit agreeing to all provisions of
this document. Said statement shall be presénted to the Lee
County Health Department within thirty (30) days from the

. ownership/management change. .

This agreement shall be considered valid when the authorized
representatives of the Lehigh Corporation and the Lee- County: Health
Department have signed this document. . .

& Secretdry Da Ddte
The Lehigh Corporation Joseph W. Lawrence, M,D., Director.

Authorized Representative

Y Vo «ﬁ&%@%ﬂ@ ‘/é{é;;

. l<d ' ] 2. " |
/;’Ad : (//f/f?/f‘/M’ L C_ 21-5%
ate

;,Charles Martindale, R.S,, Director
‘Environmental Health Section

-t
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201 Eant Jaol Boulovard
LEHIGH AQR ES, FLORIDA 33938

Lo Telophone 36042120 ., °, ~ . . .
. april 8, 1970 . " .. ., . .

Court House Addition TR LIRE
2115 Second Street : S
Fort Myers, Florida 33901 . A

Attention: R. M. Stott, R. S. ' . .

Sanitarian Supexrvisor
Genélemen- . ' : .

Lehlgh Acres Development, Inc. requests your approval of

. the following pollcy concerning septic tank permits within

the area covered by the utility franchise, excepting

- Sections 32 and 33, Township 44 South, Range 27 East,
Lee County, Florida, and amendments thereto, granted to

Lehigh Utilities, Inc., a subsidiary of Lehigh Acres
Development, Inc., September 3, 1958:

l. Septie tank permits will not be issued to any
property owner or home builder until roads are
completed along the frontage of the property
under consideration,

2.. Once roads are complete along the frontage of the
property in question, septic tank permits will be

issued.in a land section up to and including the first

25 per cent of the lots of the section. Beyond
this density no further permits will be issued -
until water lines are installed, connected to the
previously built homes, and available for - v
extension to future construction. Lehigh Acres
. Development, Inc. will install such lines at this
time. At the completion of home building in
20 per cunt of the land section, plana wnd
Cepecificalions for th extension vl thu walul

.lincs must bo subiitted by Lehigh Acres Duvolojisent,

Inc., and approved by the Florida Stato Doard of
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Lea County Health Department
. ) April 8, 1970 .
Paga Two - ' '

B

~— -

5.

' Health preparatory for the constructlon which is

to begin as stated abovs.

After construction of the water lines has commenced
under a bona fide contract bringing service to the
first 25 per cent of the lots in the section, and
available for extension to future construction,
septic tank permits will be issued for the next
25 per cent of the lots of the land section bayond
which density no further permits will be issued
until sewers are constructed and connected to the
previously built homes. Lehigh Acres Development,
Inc. will install such lines at this time. Upon
completion of homes in 40 per cent of the section,
plans and specifications for the sewer system to

-\

. serve the previously built homes must be submitted

by Lehigh Acres Developrment, Inc. to the Florida
State Board of Health for approval in order that.
construction can proceed at the time qens;ty level °
reaches the. 50 per cent pomnt.

Lehigh Acres Development, Inc. will' require its
contractors for septic tank installation to perform
parcolation tests in each and every case, and to
size the septic tanks and drain fields in each and
every case, in accordance with Lee- County Health
‘Department criteria. Lenigh Acres Development, Inc,
will require the contractor for the septic tank to
make this installation in such a manner as to
provide a maximum life of trouble frae service for
the unit. Tanks will be installed on lots at a

" location selected by Lehigh Acres Deveclopment, IncC.,
but preferably on thu street side of the houso.

Individual housa wellu which aro in:tallel plor Lo
tho construction of water lines will bo built of
suitable materials and chlorine steriliiecd prior to

uso by oceupants,
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.. Lec County Healt] Jepartment . '
v Avril 8, 1970 :
Page Three

G. Daclaratlons of Restrxct;ons formulated and LIIEd
in the Lee COunuy Public Recoxrds by Lehigh Acres
Development, Inc. require individual property
owners to connect to utility systems when they are
built to serve the properties in question.

7. Lehigh Acres Development, Inc. will maintain, or
cause to be maintained, septic tanks installed
after date of this letter agreement until tanks are

replacad by sewars. Abandoned tanks will be o,
disposed of in accordance with the State Sanitary

Code 1n effect as of the date of thzs 1etter.

8. In consideration of Ehe above. the Lee County Health
Department will forward a letter to the Florida Land
Sales Board indicating their apnroval of the above
established policy, signed by the appropriate official
of the Lee County Health Department together with a
carbon copy of this correspondence also signed by the
same official to Lehigh Acres Development, Inc.

Your early attention to this matter will be greatly appreciated.
.Very truly yours,

LEHIGH ACRES DEVELOPMENT, INC.

Gerald‘H. Gogi§27t€7/,

—~—. . GHG:rf '. .

APPROVED: :

- / . * " r
” £ ’ )

- R- llno -JLQL.\-' R- So .
" Snnitarian Supervisor: e ' '

'Leo County llealth Department ] '
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IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT, 1IN AND FOR
LEE COUNTY, FLORIDA A CIVIL ACTION

LEHIGH CORPORATION,

Plaintiff,
vs, ‘ - Case No. 91-2482 CA
LEE COUNTY, A POLITICAL ‘ —
SUBDIVISION OF THE 9;1 OS5 S 7
STATE OF FLORIDA, L T A i S
Defendant.

STIPULATION AND SETTLEMENT AGREEMENT

: This Agreement made .as of fi"” day of L’}urrw » 1992 between
Lehigh Corporation, a Florida corporation, ("Lehigh™) and Lee County,
a political subdivision of the State of Florida (the "County").

. RECITALS
A. Lehigh is a corporation organized and existing under the
laws of the State of Florida and the developer  of Lehigh Acres,
located in unincorporated Lee County, Florida; and

B. The County is the local government with jurisdiction over
Lehigh Acres. ‘

C. On September 27, 1990, Lehigh filed three Applications for
Determination of Concurrency Vesting with the County, to wit:

Application File No. C-90-4882, (hereinafter “Application #1")
Application File No. C-90-4883, (hereinafter “"Application §2")
Application File No. C-90-4884, (hereinafter "Application #3")

(3154D/F)




. D. By letter dated Februvary 18, 1991, the County notified
Lehigh that the property covered by Application Bl was ineligible for
vesting from the Lee County concurrency management regulations. No:
final determination was made with regard to Orange Villas, Section
26/44/27, Plat Book 1356, Pages 1147-1176 .or Beacon Square, Section
5/45/27, recorded September, 1983 in Plat Book 1689, Pages 3846-3870.

E. On May 16, 1991, Lehigh filed a Request for Appeal of an
Administrative Interpretation with respect to Application #1 (the
"Administrative Appeal"). The Administrative Appeal 1is pending
before the Lee County Hearing Examiner as.of the date hereof (Case
Number ADM-91-10). -

F. By letter dated November 3, 1990, the County notified Lehigh
that Lehigh and its successors in interest may complete development
of property covered by Application #2 without compliance with the Lee
County Concurrency Management Regulations. By letter dated January
6, 1992, the County issued a Certificate of Concurrency Exemption
with respect to property included in Application H2.

G. Pursuant to letters dated November 9, November 14 and
December 17, 1990, the County notified Lehigh that certain property
included in Application #3 was vested for the purposes of
concurrency. Other property included in Application #3 was found
ineligible for concurrency vesting. On November 7, 1991, the County
issued a Certificate of Concurrency Exemption with respect to the
property included in Application #3. Both Certificates of Exemption
are valid for three years from the date of issuance.

H. The property included in Application #3 which was deemed
exempt from the Lee County Concurrency Management Regulations
included all of Section 30, Township 43 South, Range 27 East, lying
south of State Road 80, less out parcels ("Section 30"). Section 30
consists of 458 acres. Approximately 400 of those acres are zoned
RM-2, which allows the construction of up to 14 residential units per
acre or a maximum of 5,600 units. : ‘

I. On November 28, 1990 Lehigh filed a Request for Appeal of an
Administrative Interpretation with respect to the property denied
vesting pursvant to Application 3. The matter was heard before the
Lee County Hearing Examiner on Jasnuary 28, 1991, The Hearing
Examiner denied the Appeal in a decision rendered in February, 1991,
On April 2, 1991, Lehigh filed a Petition for Writ of Certiorari
and/or Complaint for Declaratory Relief and/or Complaint to Enforce
Final Judgment against the County in the Circuit Court of the
Twentieth Judicial Circuit In and For Lee County, Florida, thereby
challenging the denial of concurrency vesting with respect to such
property (the "Judicial Appeal"). The Judicial Appeal is pending as
of the date of this Agreement. :

J. Lehigh and the County desire to amicably resolve the
Administrative Proceeding and the Judicial Proceeding.
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NOW THEREFORE, In consideration of the foregoing recitals, Lehigh
and the County hereby agree and stipulate as follows:

‘ l. = Lehigh and its successors in interest may complete
development of the property described in Exhibit "A" attached hereto
and depicted in white (uncolored) on Exhibit "E" (the "Exempt
Property") without compliance with the Lee County Concurrency
Management Regulations. Such property shall remain subject to all
other local land development regulations adopted pursuant to the Lee
County Comprehensive Plan as may be amended from time to time,
however, such regulations shall not effect the densities or
Intensities of use previously established in the Stipulation and
Settlement Agreement dated December 27, 1988. The Certificate of
Concurrency Exemption ("Certificate of Exemption") excuses the exempt
property from compliance with the level of service standards set
forth in the Lee County Concurrency Management Ordinance No. 89-33,
as amended, and as may be further amended from time to time (the
"Concurrency Ordinance"). Pursuant’ to Section 8.XK. of the
Concurrency Ordinance, the Certificate of Exemption is valid for
three (3) years from the date of this Agreement. Three (3) years
from the date of this Agreement, Lehigh or its successors in interest
may renew the Certificate of Exemption, thereby extending the right
to develop the exempt property as property exempt from the Lee County
Concurrency Management Regulations.

2, The property described in Exhibit "B attached hereto
and depicted in red on Exhibit "E", is ineligible for concurrency
vesting and shall be subject to all Lee County Land Development
Regulations including concurrency. However, the County shall issue
permits for the construction of single family residential units on
the property described in Exhibit "B" which has been platted prior to
1971, notwithstanding the level of service standards set forth in the
Lee County Comprehensive Land Use Plan.

3. Lehigh will consent to a reclassification of the status
of Section 30 as follows: the section shall no longer be deemed
vested and exempt from Lee County Concurrency Management Regulations.

In conjunction with the reclassification of Section 30,
the County will establish a transferable credit based upon eight (8)
residential units per acre or 3,200 residential units (the “transfer
credit") which may be developed on certain property, as hereinafter
described, previously denied concurrency vesting but located closer
to existing infrastructure improvements than Section 30. In
exchange, Lehigh will waive all claims of vesting with respect to the
remaining 2,400 residential units previously found to be exempt from
the Lee County Concurrency Management Regulations.

With respect to residential lots that were determined

to be ineligible for vesting pursuant to Application #1l, the County
shall continue its current policy of issuing permits for construction
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0f single family residential dwelling units notwithstanding the
level of service standards set forth in the Lee County Comprehensive
Land Use Plan.

, 4. In consideration of the former exempt status of Section
30, which shall hereafter be subject to all Lee County land
development regulations including concurrency, Lehigh and its
successors in interest are and shall be entitled to develop certain
property exempt from the Concurrency Management Requlations to the
extent of the Transfer Credit, subject to the following:

a) The Transfer Credit shall not exceed a total of
3,200 residential units or the equivalent thereof, ag provided under
subparagraph b.) below, and Lehigh hereby waives any further rights
in connection with the previous status of Section 30.

b) Lehigh or its successors in interest may convert
all or any portion of the Transfer Credit from residential units to
other uses ("Residential Unit Equivalents"), based upon  the
conversion table attached hereto as Exhibit “cv. :

¢) Lehigh and its successors in interest may f£rom
time to time assign the Transfer Credit or any portion thereof to any
property described on Exhibit "D" attached hereto and depicted in
orange on Exhibit "F" (the “Eligible Property"), subject to the
procedures provided for in subparagraph d.) below.

. d) Whenever the Transfer Credit or any portion

thereof is assigned to a specific parcel, Lehigh or its successor in
interest shall provide written notice to the County of its intention
to assign the Transfer Credit. The Notice shall include:z (1) a
legal description of the Eligible Property to which the Transfer
Credit is being assigned (the "Receiving Parcel"); (i) the number of
residential units or Residential Unit Equivalents assigned from the
Transfer Credit; (iii) a copy of a recorded instrument restricting
the Receiving Parcel to  the density of uses assigned; and (iv) an
accounting which reflects all assignments of the Transfer Credit and
which sets forth the remaining balance of the Transfer Credit, i.e.,
the number of remaining residential units or Residential unit
Equivalents eligible for assignment. Upon the County’s receipt of
this Notice, the Receiving Parcel shail be exempt from compliance
with the level of service standards set forth in the Lee County
Comprehensive Land Use Plan.

e) The assignment of the Transfer Credit in
accordance with this paragraph shall not confer rights upon the
Receiving Parcel beyond those permitted by existing zoning and
further, shall not exempt the property from compliance with the Lee
Comprehensive Land Use Plan and other Lee County Land Development
Regulations with the exception of concurrency.

5. The Certificate of Concurrency Exemption issued
pursuant to this Agreement shall not be affected by platting,
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. replatting or rezoning of the Exempt Froperty, provided the density
- and/or intensity of land use is not increased thereby. The density
and/or intensity of land uses of Receiving Parcels shall be limited
as set forth in Paragraph 4.e. of this Agreement. ,

6. In the event the County hereafter undertakes a Sector
Plan for Lehigh Acres or any portion thereof, Lehigh shall cooperate
with the County by providing any information and staff support that
it is reasonably capable of providing, using its existing in-house
capacity. In addition, Lehigh ghall contribute money to the County
to defray the cost of professional services necessary to develop the
Sector Plan, in an amount equal to fifty percent (50%) of the amount
expended by the County, up to a maximum reimbursement by Lehigh of
$20,000. The scope and contents of such Sector Plan shall be at the
sole discretion of the County. Alternately, at the County’s sole
discretion and upon notice to Lehigh, the service, support and
reimbursement that Lehigh has committed to in this Section may be
redirected to such other study or project that relates to the
planning, traffic conditions or general aesthetics at Lehigh Acres.

7. This Stipulation and Settlement Agreement supersedes
all previous certifications, determinations and agreements with
respect to concurrent status for the property described in Exhibits
"A", "B" and *“D" and depicted in  Exhibits "E" and "F* attached
hereto. However, the Stipulation and Settlement Agreement entered
into Dby the parties on December 27, 1988, as it pertains to density
and intensity of use is not superseded hereby and is hereby ratified
and shall remain in full force and effect.

' 8. Lehigh and the County hereby ratify and affirm that the
settlement of the Administrative Proceeding and the Judicial
Proceeding is in the public interest and the interests of the parties
hereto.

9. This Agreement shall be deemed incorporated in any
subsequent Concurrency Ordinance or Comprehensive Plan hereafter
adopted and/or amended by the County.

3 |
AGREED ON this 52 4 day of e . 1992,
V4 .

. LEHI(H
WITNESS Bys

? <%, Q o Lehigh Acres

,\Pres ident
Boulevard
FL, 33936
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., STATE OF FLORIDA )
. }SS.
COUNTY OF LEE )

The foregoing instrument was acknowledged before me this g
day of Y. ¢+ 1992, by william  Livingston, who 1s
personally known to me or-who-hag—proeduced as-
ldentification and who did not take an oath,

—os—x & Qe >
My Commission Expires: Notary Public

SR BN ARY SEAL
ST s JANET E. ALLISON
DFDL | MY COMMISSION MDEN

2 RE 7 T ez
W aad™ MY COMAISSION EXPIRES
st JLIAER 2y 1635

BOARD OF

LOYNDYALCOMMISSIONERS
‘LEE COUNT )

DA

By

, Doug St. Cerfly, Chairman
"'t": é‘??‘t?l:?
“. '\\Q.:‘:. R z

- RPTESTz "2
CQA§P14 BREEN: CLERK
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EXHIBIT "A"

"VESTED PROPERTY"
NOT COLORED ON EXHIBIT "E*
| PLAT
. REMARKS SEC. TWP. RGE. BOOQK PAGE REC. DATE
1 44 27E 15 3-4 4/61
11 44S 27BE 15 13 4/61
12 448 27E 15 14 4/61
13 448 27E 15 15 4/61
14 44S 27E 15 16 4/61
17 44S 27E 15 20-21  4/61
19 445 27E 15 26-27  4/61
24 448 27E 15 35. 4/61
25 44S 27E 15 36-37 4/61
26 448 27E 15 38-39  4/61
27 4485 27E 15 40-41  4/61
28 448 27E 15 42-43 . 4/61
29 448 27E 15 44-45  4/61
32 44S 27E 15 46 4/61
, . . 36 448 27E 15 54-55 4/61
MEADOWBROOK EST. 22827 44S 27E .18 163-167 5/64
LAKEWOOD TERRACE 26 445 27E 15 116-122 4/62
CARLTON PARK - 32833 44S 27E 20 1-4 8/64
UNITS 1&3 GLF.VW.E. 34 44S 27E 20 13-14 7/69
GOLFVIEW PARK " 34 44S 27E 20 56 - B/64
COUNTRY CLUB EST. 34 445 27E 15 104-115 4/62
1 448 26E 15 58 4/61
2 445 26E 15 59 4/61
11 445 26E 15 60 4/61
12 44S 26E 15 61 4/61
.13 44S ° 26E 15 .62 4/61
EAST 1/2 14 44S 26E 18 63 4/61 - -
: - 16 44S 26E 18 152-154 4/64 4.
LEHIGH PARK 21  44S 26E 15 66 4/61- >
LEHIGH, PARK ; 22 448 2BE 16 64-65 4/61
EAST 1/2 . . 23 4485 26E 15 67 4/61
WEST 1/2 LEHIGH PK. 23 448 26E 15 64 4/61
24 44S 2BE 15 68 . 4/61
25 .44S 26E 15 69-73  4/61
26. 44S 26E 15 75 4/61
NW 1/4 26 44S 26E 156 74 4/61
SOUTH 1/2 ' 27 448 26E 15 77 4/61
NORTH 1/2 27 44S 26E 15 76 4/61
SOQUTH 1/2 - 28 445 26E 15 78 4/61
EAST 1/2 OF NE 1/4 28 44S 26E 15 79° 4/61
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BEMARKS

SOUTH 1/2
SOUTH 1/2

LEHIGH ESTATES
LEHIGH ESTATES
LEHIGH ESTATES

LEHIGH ESTATES
LEHIGH ESTATES
'LEHIGH ESTATES

TWIN LAKES EST.

WILLOW LAKE ADD. 1

SOUTHEAST 1/4

oR:
R,
R.
R.
R.

s

FS

NORTH OF S.

F g.

SOUTHWEST 1/
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-
:
;

(3 md end wd oud ol y .
P ARUNROPRN=RORIS0AR N R R UGN

26 E
208 E
26 E
26 E
26 E
26 E
26 E
26 E

RERR%
annan

26 E
26 E

26 E
26 E
26 E
26 E
26 E
27 E
27 E
27E
27 E
27 E
27 E

27 E
27 E
27E
26 E
26 E

27 E
27 E
27 E
27 E
27 E
27 E
27 E
27 E
27 E
27 E
27 E
27 E
27 E
27 E

haodhbHhd
GananaaenanaabnanaaoRanaeaaaaeRasED

552558
mmmmmmmmmmmcnmmmmmmmmmmmmmmmmmmmmmmmmmmm

PAGE 2 OF 3
EXHIBIT "A"

26 E

) o) ool wib calh ol wed vud call b wb wd wd wll b

27E

27E -

PLAT
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PAGE REC.DATE
80 - 4/61
81 4/61
82-83 4/61

83-88-89  4/61
85-87-88  4/61

91 4/61
93 4/61
94 4/61
9 4/61

85 4/61
96 4/61
97 4761
98 4/61
99 4761
100 4761
169-185 12/62
186-206 12/62
206-221 12/62
_156-162  b5/64
117  9/63
148-168 12/62
222-241  6/63
" 718-35 9/63
128-147 12/62
101 4/61
100  4/61
100  4/61
36-52 1/64
53-69 1/64
70-86  1/64
20-36  7/69
87-105 1/64
106122 1/64
37.53 . 7/69
123137 1/64
. 54-63 7/69
64-66 7/69
67-71 7/69
138-147  1/64
15-19  7/69

148-151 1/64
148-151 1764



- REMARKS

UNITS 1 - 14

UNITS 1-5 ,
UNITS 1 -8

UNITS 16

UNITS 8 - 15

UNITS 2-§

UNIT 1 - SOUTHWOOD
UNIT 31 - SOUTHWOOD
PARKWOOD sUB,
PARCELS IN SECTIONS
1,2,11,12,13,14,23,
24,25,26,27,28,28,
34,35 & 36 ’,
PARCELS IN SECTIONS
1.’253‘10011)12)13 & 14
GREENBRIAR SUBDIVISION

IN SEC. 3,4,5,6,7,889 -
PARKWOOD I 31
SOUTH OF S.R. 82 ..
AMBERWOOD (W,L.E:)
PARKWOOD Il 31
PARKWOOD v
FARKWOOD V
PARKWOOD Vi
PARKWOOD Vi

TS

*3

mmmmmm

MIRROR LAKES SEC. 16,
17,18,19 & 20

LYNNBROOK PINES 28

WINDEMERE 8

IWP. RGE.
4.8 26
445 26
45 26
4S5 26
448 26

448 26
458 27
458 27
45 27
4485 26E
45S 26E
448 27E
448 27E.
458 27E
455 27E
448 27E
458 27E
458 27E
458 27E
455 27E
458 27E
458 27E
455 ' 27E
448 26E
44S 26E
44s 27E
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MMM manmme

PAGE REC. DATE
1-20 7171
21-26 7171
27-35 - 7171
36-41 7171
42-50 7/71
51-55 2171
59-85 7171
59-95 7171
56-58 7171
86-216 8/71
96-216 8/71
1-82 11/71
80-84 5/73
62-73 5/73
74-79 6/73
91-85 6/73
86-100 6/73
101-105 &/73
1068-110 6/73
111-115 6/73
177-184 6/73
167-176 6/73
- 83-160 6/73
185-193 6/73
95-99 3/82
81-86 1/82

@ed



o ot

() ‘)

" e —

RoserTs, BacGeTT, LAFACE & RICHARD
ATTORNEYS AT LAW

10l EAST COLLEGE AVENUE : | ouPONT CENTER
POST OFFICE DRAWER 1838 ] I550 PRUDENTIAL DRIVE, SUITE 300
TALLAHASSEE, FLORIDA 32302 JACKSONVILLE, FLORIDA 32207
TELEPHONE (204) 222 - 689! August 13 ’ 1991 TELEPHONE (904) 396 -~ 8961
TELECOPIER (804) 681~ 0207, . TELECOPIER (904) 396 - 9889
Tallahassee

REPLY TO:

VIA FEDERATL, EXPRESS

Timothy Jones, Esquire
Assistant County Attorney
Lee County Attorney’s. Office
2115 Second St.

P.0. Box 398

Ft. Myers, FL. 33901

" RE: Lehigh Acres Concurrency Vesting Application
File No. CY90-4882 (ADM-91-04)

Dear Tim:

. As I advised you by ‘telephone on Monday, August 12, 1991,
Steve Pfeiffer, General Counsel for the Department of Community
Affairs ("DCA"), informed me that DCA - is not in the business of
issuing advisory opinions as to whether a specific development or
project is vested pursuant to either the provisions of Section
163.3167(8), Florida  Statutes, or common law equitable
estoppel/vested rights. That responsibility, according to several
declaratory statements issued by DCA, belongs to the local
government.

While DCA will not issue such advisory opinions, I have
discovered a declaratory statement entitled: Petition for
Declaratory Statement by Orlando Central Park, Inc., DCA Case No.
89-DS-9B (March 26, 1990), a copy of which is attached hereto as
Exhibit "A", which directly addresses our issue. In that

declaratory statement DCA opined:

In applying Section 163.3167(8), F.S., local

governments should bear in mind that
although this vesting provision is equitable
in nature, it does not replace the common
law doctrine of equitable estoppel. While
it is not required, or specifically
authorized, to incorporate the elements of
equitable estoppel into any policy or
~decision involving statutory vesting,
equitable estoppel still remains a remedy
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August 13, 1991
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which local governments should consider on a
case by case basis. (p. 7) (e.s.)

Accordingly, DCA has clearly and specifically held that the
common law doctrine of equitable estoppel has not been preempted or
replaced by the provisions of Section 163.3167(8), Florida
Statutes, and it still remains a remedy for those persons whose
development approval does not squarely fit within the definition of
a "final local development order." '

This policy statement by DCA by no means stands by itself.
DCA has routinely been approving local government comprehensive
plans which contain vested rights provisions that speak both to
statutory vesting and to common law equitable estoppel/vested
rights. .For example, the City of Tallahassee has adopted its own
ordinance where it. specifically notes that an applicant for a
vested rights determination may rely upon either statutory vesting
or the common law. A copy of the City’s ordinance is attached
hereto as Exhibit "B", and I encourage you to read its contents.

T have also enclosed a recent final order of the Division of
Administrative Hearings in which common law equitable estoppel is
applied to a project for which statutory vesting concededly doesn’t
exist. anthony, et_al. w. City of Tallahassee, 13 FALR 31
(December 10, 1990), a copy of which is attached as Exhibit "C".
While the project was denied vested status, common law equitable
estoppel was still deemed an appropriate criterion.

As special counsel for the Hamilton County Board of County
Commissioners, I drafted a vested rights provision for their
comprehensive plan in which is identified both statutory vesting
and common law vesting. A copy of an excerpt to the plan which I
drafted is attached hereto as Exhibit "D". This language, by the
way, was specifically reviewed by DCA’s.attorneys, in particular
Ken Goldberg, Assistant General Counsel for DCA, who signed off on
it. ‘ -

Moreover, as to' the suggestion -in some quarters that the
provisions- of Sectien 163.3167(8) have "preempted or displaced
common law equitable estoppel, I must note the Florida Supreme
.Court’s decision in Yorke v. Noble, 490 So. 2d 29:(Fla. 1986),
where the Court held that the doctrine of equitable estoppel is
deeply -ingrained in Florida jurisprudence and should not: be
abrogated except by specific legislative mandate. Accord Hittel v.
Rosenhagen, 492 So. 2d 1086 (Fla. 4th DCA 1986).. I see nothing in
the provisions of Chapter 163, Florida Statutes, that would
constitute such a specific legislative mandate to curtail the
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application of the doctrine, particularly since the legislative
history of Chapter 85-55, Laws of Florida, about which Tom Pelham
and I wrote an FSU Law Review article, does not clearly evince a
legislative intent to do so.

I have also discussed this particular issue with Tom Pelham,
former Secretary for DCA, as well as with Paul Bradshaw, former
Director for the Division.of Resource Planning and Management and
now counsel for the Florida Audubon Society. Both of them clearly
opined that a completed subdivision, such as the ones at issue in
this application, should be considered vested under the common law

~even if statutory vesting may not strictly apply.

. My thesis is also supported by a relatively recent article in
The Florida Bar Journal entitled" "Did Equitable Estoppel Survive
the Growth Management Act?" "Fla. Bar:J., Volume LXIV, No. 3 (March
1990), whether the authors advance numerous reasons as to why
common law' equitable estoppel: survives: the Growth Management Act.

A copy of the article is attached as Exhibit "E".

However, I must also state that I believe a good argument can
be made that the statutory vesting provisions of Section
163.3167(8) apply to these subdivisions as well. In another

. declaratory statement entitled: General Development Corporation v.

Department of Community Affairs, DCA Case No. 88-DS-1 (September
19, 1988), a copy of which is attached hereto as Exhibit "F", DCA

" held:

For the vesting provisions of Subsection
163.3167(8) to be applicable to non-DRI
projects, the project must have received a
final = local development order and
development must have commenced and be
.continuing in good faith. If the non-DRI
development meets theése criteria, it is the
Department’s position that. the  same
protection afforded DRI development orders
would apply to the final local development
order conditions. Subsection 163.3164(5),
Florida Statutes (1987), provides that the
term "development" has the same meaning,
given by Section 380.04 which contains a
broad definition of development and gives
detailed examples of what is and is not
development. A final local development
order, for purposes. of Subsection
163.3167(8), Florida Statutes, must be some
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government action which authorizes
commencement of an activity which £falls
within the definition of development in
Section 380.04, PFlorida Statutes. That
activity must have commenced and must be
continuing in good faith. The guestions of
whether a final local development order had
‘been issued and whether development has
commenced and is continuing in good faith.
must be determined by the local government

and not by the Department. If these
conditions exist, it is clearly legislative
intent, as specified in Subsection
163.3167(8), that neither a revised
‘domprehensive plan nor - development

regulations adopted pursuant thereto are to
. limit or modify the developer’s right to
complete that . development. (pp. 17-18)
(e.s.)

The operative question, then, is whether the subdivision plat
approvals for these subdivisions aniounted to such a "final
development order." Again, DCA has provided appropriate guidance
in .its declaratory statement, In _the Mattex of Petition for

. peclaratory Statement by Orlando Central Park, Inc., DCA Case No.
89-DS-9B (March 26, 1990) (Exhibit "A"), where DCA held:

Adding to the difficulty of defining. "final
local development oxder," is the fact that
there is no uniformity among . local
governments as to terminology, criteria, and
procedures of the development order process.
Accordingly, local governments must be
allowed broad discretion to interpret "final
local development oxder" in order to
accomplish the objectives of Chapter 163,
F.S., and Rule 9J-5, F.A.C. Each local
government must examine its own development
order process and decide at what point in
its process a development order becomes
final.

In deciding whether a development order is
final, a local government may use the
criterion of whether it no longer has
discretion in relation to the subject of the
order. A local government may even conclude
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that there is more than one type of
development order in which it executes a
final discretionary act and further
distinguish between those development orders
for various vesting purposes. For example,
a local government may conclude that
approval of an unrecorded plat may
constitute a final local development order
for purposes of establishing density oxr
“intensity of use, but not for purposes of
concurrency. In order to vest under Section
163.3167(8), F.S., as to concurrency, a
local government may require a developer to
have received approval of infrastructure at

" a point further along in the process, such
as final plat approval. (pp. 6-7)

T believe that the subdivision plat approvals constituted "final
local development orders" for purposes of Section 163.3167(8).
They specifically allowed development, as that term is defined by
Section 380.04, to occur. After all, if they didn’t do so, then
how can one explain away the fact that these subdivisions are
completely built out, that is, they have been provided with the
requisite streets and roads, water and sewer, drainage facilities,
and the like in accordance with Lee County regulations and various
letters of agreement between Lehigh Corporation and Lee County. In
the +truest since of the term, then, these subdivision plat
approvals do constitute "final development orders" for purposes of
Section 163.3167(8), and I would request that you revisit your
determination that they do not. :

What DCA is really trying to get at are those antiquated
subdivisions which exist on paper only; no "development" of those
paper subdivisions has ever occurred, there are no streets and
.roads, water and sewer, drainage facilities, or the like. Clearly,
such paper subdivisions have no claim to a: vested rights status.
on the other hand, however, we are not dealing with paper
subdivisions; rather, we are dealing with completed subdivisions,
and everyone I have spoken to at DCA agrees that a completed
subdivision such as the ones discussed in this letter are and
should be deemed vested under the comnsistency and concurrency
management standards of the Lee County Comprehensive Plan.

Once you have had an opportunity to review the contents of
this letter and the attached materials, let’s get together and see
if we can resolve this impasse. I sincerely believe that Lee
County need not concern itself with whether DCA would challenge a
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vesting determination as to the subdivisions included in this
application, and I hope that after reviewing these materials you
and your staff will agree.
Very truly yours,
LWL L H S

William L. Hyde
Attorneys for LEHIGH CORPORATION

Attachments

cc: ~ Mr. Bill Livingston (w/enclosures)

' WLH/LEHIGH/THI/JONES .LIR




STATE OF FLORIDA
DEPARTMENT OF COMMUNITY AFFAIRS

" In the Matter oi:

Petition for Caciratory Statement CASE NO. 89-DS-9B

by Crlandc Certral Park, Inc.

L

CLARATORY STATEMENT

og Decamber 20, 1989, the Department of Community Affairs
(Sepaftmenf) raceived a Petition for Declaratcry Statement.from
0rlan§o Central Park, Inc. (OCP) requesting pursuant to Section
120.56%5, Fla. Stat., an interpretation of the vesting status
under Section 163.3167(8), Fla. Stat., of certain OCP properties
which Orange County has determined have been issued final
local development orders, have commenced construction, and are
continuing conétruction in good faith.l The following issues
were specifically raised by OCP:

1. Whether those portions of the OCP developments which
- Orange County believes have received a final local development
order, have commenced development, and are continuing in good
iaith are vestéd pursuant to Séction 163.3167(8), Fla. Stat., and
may not be limited or modified by the comprehensive plan
reguirements of Chapter 163, Fla. Stat. b

1 on December 20, 1989, OCP also filed with the Department a
separate Petition for Declaratory Statement requesting an
interpretation of OCP developments for purposes of an exemption
under Section 163.3167(8), Fla. Stat., as authorized developments
of regional impact.  DCA Case No. 89-DS-%§1
‘ , A

— ' EXHIBIT "A" —



II. Whether the vested rights accorded to OCP under Section
163.3167(8), Fla. Stat., "run with the land" and are transferable

to a subseguent purchaser.

'FINDINGS OF FACT

1. OCP is the owner and developer of Orlando ‘Central
Pdrk, South Park, Orlando Central Park South and Plaza
Internaticnal in Orange County, herein referred to as tHe 6CP
deveiopments. '

2. At its June 15, 1976 meeting, the Orange County

Brcard of County Commissioners (BCC) accepted the Orlando Central

Park.Master Plan Update and Primarv Water Control System, 1976.
Specifically, the Master Plan Update included an.analysis of
existing developrent, a traffic plan, an anélysis of existing
zoning, a soil and vegetation analysis, an analysis of topography
and drainage, a future use plan,’a ccncept&al water management
plan, and a conceptual land use plan. The Primary Water Cortrel
System Plan details the stormwater system for the OCP
developments.

3. On April 26, 1979, the BCC gave preliminary
approval to the Preliminary Subdivision Plan (PSP) for the Plaza
International develcpment phase, subjeﬁt to further staff review.
The BCC gave f{inal approval fo the Plaza International PSP on May

'3, 1979.



4. On July 20, 1982, the BCC approved the PSP for the
OEJando Central Park dgvelopment phase.

5. On January 31, 1984, the BCC approved the PSP for
the South Park development phase.

. Orn OUctober 25, 1985, the BCC approved the PSP for
the Crlando Central Park South development phase.
| 7. In addition to the acceptance of the Master Plan
Update.and Primary Water Control System and the PSP approvals,
6CP has.recorded plats with Orange County for portions ofneach
phase of the OCP developments. |

| . By letter dated July 14, 1989, OCP requested that
Orange Cgunty determine the extent to which the County has issued
final local development orders, as defined by Section
1€2.3167(8), Florida Statutes, for the OCP developments, and
whether development has commenced and is continuing in good
faith.

9. By letter dated October 23, 1989, the BCC
determined that all platted portions of the OCP developments have
received a final local development order. In that same letter
dated October 23, 1989, Orange County also determined those
developments which received a final local development order "have
commenced and are commenced [sic] in good faith." The County did
nct expléin its criteria or factual basis for determining that

censtructicn had commenced and was continuing in good faith.



CONCLUSIONS OF 1AW

Prelininary Issues

23 the decignated state land planning agency under Chapter
153, Fla. Stat., the Florida Departuent of Community Affairs has
furisdiction to issue this Declaratory Statement pursuant to
Section 120.565, Fla. Stat. (1989).  This Declaratory Statement
;é timely issued based on an extension of time provided by OCP
whizh extended the deadline uhtil March 26, 1990.
| OCP has adeqguately presented sufficient facts for the
Departrent to_address the issues raised in the Petition for
~ Declaratory étatement. Accordingly, OCP’s request that the
Department hold a hearing prior to issuance of its Declaratory
Statement is hereby denied.

This Declaratoiyﬁstatement is based on the facts and
supporting information presented to the Department by OCP in its
Petition and SupplementalvMemorandum of Lé;. No independent
invesgiéation has been conducted'by the Départment as to the
represeﬁtatiéns made by OCP. ' This Declaratory Statemeht
constitutes an interpretation of the law as it relates to a
certain set of circumstancés represented to the Department by OCP

and is not to be construed as agency verification of those facts.



Petitioner’s Issue I

1n 1985 the Florida Legislature repealed the Local
Government Comprehensive Planning Act of 1975 and adopted the
Local Government Comprehensive Planning and Land Development
Regulation Act (the 1985 Act). Chapter 85-55, Laws of Florida.
The hct retained the Section 163.3167 exemption for authorized
develocpments of regicnal impact uﬁder Chapter 380 and added an
afiditional vestiny provision relating to final local developrent
crders:

Nothing in this act shall limit or modify the
rights of any person to corplete any development
that has been authorized as a development of
regional impact pursuant to Chapter 380 or who
.has been issued a final local development order
and development has commenced and is continuing
in good faith. Section 163.3167(9), Fla. Stat.,
(1985), amended Section 163.3167(8), Fla. Stat.,
(Supp. 1986). ‘

OCP suggests that if its developments which have received
final local development orders meet the reguirements of Section
163.3167(8), Fla. Stat., that Chapter 163 is wholly inapplicable
to those developments. The Department concluded in a previous
declaratory statement that the purpose of this provision was to
"'grandfather’ or ‘vest’ a developer’s rights to complete his
project as originally approved by the local government under its
existing comprehensive plan and land development regulations."
General Development Corp. Vv. DCA, Case No. 88-DS-1 (Sept. 19,
1988). At this time Orange County has not adopted a

comprehensive plan under the 1985 Act. Orange County would not



be constrained by Section 163.3167(8), Fla. Star., from imposing
'Chapter 163 requirements on OCP deveiopments under a
corprehensive plan adopted prior to the 1985 Act.
Section_163.3164(6), Fla. Stat., defines "development
order" as an order granting, denying, or granting with conditions
an application for a development permit. There is no statute or
rule, however, which defines "final local develobment order".
.. adding to the dlfflculty of defining "final local
development order," is -the fact that there is no unlformlt& among
local governments as to terminology, crrterla, and procedures of
the development order process. Accordingly, local governments
must be allowed broad discretion to interpret "final local
'development'order" in order to accomplish the objectives of °
Chapter 163,.F.S., and Rule 9J-5, F.A.C. Each local government
nust examine its own development order process and decide at what
point in its process a development order becomes final. |
In deciding whether a development Ord;r is final, a local
government may use the criterion ef whether it no loﬁger has
discretion in relation to the subject of the order. A local
governmeht may even conclude that there is more than one type of
development order in which it executes a final discretionary act
and further distinguish between those development orders for
various vesting purposes. For example, a local qovernment may
conclude that approval of an unrecorded plat may constitute a
final local government order for perpoees of establishing density

or intensity of use, but not for purposes of concurrency. In




order to veét under Section 163.3167(8), F.S5., as to concurrency,
a local government may require a developer to have received
approval of infrastructure at a point further along in the
process, such as final plat‘approval.

In applying Section 163.3167(8), F.S., local governments
should bear in mind that although this vesting provision is
equitable .in nature, it does not replace the common léw docirine
of equitable estoppel. While it is not required, or specifically . .
éuthorized, tc incorporate the elements of equitable estoppél
into any policy or decision involving statutory vesting,
equitable estoppel still remains a remedy which localigbvernments
should consider on a case by case basis.

It appears from the information provided by OCP that Orange
Ccunty has acted within its discretion in concluding that certain
oCcP proéerties have fegeived final local development orders,
Lhowever, the question is unripe as to whether construction is
"continuing in good faith" for purposes cfléection 163.3167(8),
Fla. Stat. The point of inquiry for the vesting eof final local
development orders is at the time of plan adoption. Orange
County’s plan is currently scheduled for submission to the
Department for review on December 1, 1990. Rule 9J-12.007(6),
F.A.C. As well over one year will have transpired between Orange
County’s determination of construction having continued in éood
faith and plan adoption, it is possible that without further
construction activity OCP may not meet the requirements of

Section 163.3167(8), Fla. Stat., at the time of adoption.



Petitioner’s Issue 11
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The Department declines to discuss in this Declaratory
Statement the issue as to whether vesting under Section
163.3167(8), Fla. Stat., "runs with the land". Section 120.565,
F.S., provides for an agency opinion "as to the applicability of
a specified statutory proVision... as it applies to the

petitioner in his particular set of circumstances only." Section

i20.565, F.S. (1959) (emphasis added). No specific infcrmation
was provided by OCP as to an actual fact pattern involving OCP.
and arny particelar subsequent owner. Withcut the benefit of such
infermation, the Department is asked to overreach its authority
in issuing declaratory statements by providing an abstract legal

opinion.



This Declaratory Statement constitutes final agency-action
purcsuant to Chapter 120, Fla. Stat. Any party who is adversely
affected by this Declaratory Statement is entitled to judicial
review pursuant to Section 120.68, Fla. Stat., by filing a Notice
of Appeal pursuant to Rule 9.110, Florida Rules of Appellate
Procedure, with the Clerk of the Department in the Office of
General Counsel, 2740 Cenﬁerview Drive, Tallahassee, Florida
5;399—2100, aﬁa by filing a copy.of the Notice of Appeal;
acconmpanied by the appropriate filing fees, with the appropriate
District Court of Appeal. The Notice of Appeal must be filed
within 30 days from the date this Declaratory Statement is filed

with the Clerk of the Department.

' Done and Ordered thiS»JJ&ﬁ;day of March, 1990 in

Tallahassee, Florida. -

Thomas G. Pelham

Secretary

Department of community Affairs
2740 Centerview Drive
Tallahassee, FL 32399-2100
(904) 488-0410
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ORDINANCE NO. 90-0-0043aB:i74%i57177 7 ¢ Y
CRAL IS L) AT

AN ORDINANCE OF THE CITY OF TALLAHASSEE,

FLORIDA, TO BE KNOWN AS THE VESTED

RIGHTS REVIEW ORDINANCE; ESTABLISHING AN

ADMINISTRATIVE PROCESS FOR PROPERTY

OWNERS TO OBTAIN A DETERMINATION AS TO

WHETHER THEIR PROPERTY IS EXEMPT FROM

THE CONSISTENCY AND CONCURRENCY

PROVISIONS OF THE 2010 COMPREHENSIVE

'PLAN; PROVIDING AN ADMINISTRATIVE APPEAL

PROCESS; ©° PROVIDING EXEMPTIONS: AND

~ ESTABLISHING AN EFFECTIVE DATE.

WHEREAS, Section 163.3167, Florida Statutes,
required the City of Tallahassee to pPrepare a comprehensive
Plan as scheduled by the Department of Community Affairs;
and,

WHEREAS, the 2010 Comprehensive Plan was submitted
to the Department of Community Affairs on February 1, 1990,

for review; and, .

QHEREAS, zoning and‘other land use controls exist
to promote the general welfare by regulating 1land
development and can rationally serve their purpose oniy if
they are preceded and supported by a planning process that

identifies and evaluates community - needs and objectives:

-and,

WHEREAS, the ultimate effectiveness of +the

_Planning prdcass is undermined if land development proceeds

in a manner inconsistent with the policies set forth in the

2010 Comprehensive flan: and,

_ EXHIBIT "B" —
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WHEREAS it 1is the responsibility of the
Commission to adopt regulations that adequately plan for and
guide growth ‘and development within the City and to ensure
that existing rights of property owners are bPreserved in
accord with the Constitutions of the stata of Florida and
the  United States:; and,

WHEREAS, existing zoning does not create any

specifio rights +to development densities or intensities -

under the 2010 Comprehensive Plan: and,

WHEREAS, the determination of vested development

rights will ensure due pProcess to anyone that may have a

claim to vested development rights; and,

. WHEREAS, the City of Tallahassee, in adopting this’
ordinance, will establish the sgole procedures for the
determination of vested development rights of any landowner
in the City of Tallahassee.

NOW, THEREFORE, BE IT ENACTED BY fHE PEOPLE OF THE
CITY QF TALLAHASSEE, FLORIDA, AS.EDLLOWS:

SECTION I. STATEMENT OF INTENT.

This ordinance establishes the sole administrative
procedureas and standards by which a8 property owner may
demonstrate that private property rights have vested againsgt
the provisions of +the 2010 Comprehensive Plan. Said
administrative procedures shall provide determinationg for
the consistency of development with the densities .and

intensities set forth in -the 2010 Comprehensive Plan and
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that development is not subject to the concurrency
requireﬁents of the 2010 Comprehensive Plan.

SECTION II. DEFINITIONS. ' .

1. BUILDING PERMIT. As used in this ordinance
shall mean a permit to construct or reconatruct any
structure, having a roof, and used or built for a shelter

enclosure of persons, animals, or property of any kind.

" This definition does not include foundation permits.

2. CONTINUING GOOD FAITH. As used in. this
ordinance shall mean the final development order for .a
project has not expired, and no period of ninety (90)
consecutive days paéses without the occurrence, on the land,
of development activity which significantlf moves the
proposed development toward completion, unless the developer
establishes that such ninety (90) déy lapse in development
activity wés'dﬁa to factors beyond the developer's control -
Oor unless davelopment activity authorized by a 'final.
development order has been completed on a sigﬁificant
portion of the development subject to said final development
order and has significantly moved the entire development
toward completion. |

3. DEVELOPMENT. As used in this ordinance shall
mean the particular davelopmeﬁt activity authorized by the
unexpired development order issued for a specific project.

| 4. DIRECTOR. The Tallahassee-Leon Coﬁnﬁy

Director of Planning or his designafed repregentative.
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5. FINAL DEVELOPMENT ORDERS. The following
unexpired development orders shall be considered to be final
development orders for purposes of a determination of vested
rights in a previously-approved development:

a. Exempt subdivision:
b. HMinor subdivision;
C. Preliminary subdivision piat approval;
d. Final subdivision plat approval;
e, Final site plan approval (pprsuant to
County Ordinance 88-16);
£. Approval of a P.U.D. concept plan;
g. Approval of a P.U.D. final development
plan; '
 h. Building permit:; and
: i. Any qther development order which
approved -the da'velopmen: of land for a particular use or
uses at a“ specified intensity of use and which allowed
development activity on the land for which the development. '
oi'dar was issued.

6.. LOT OF RECO#D. As used in this ordinance,
shall mean -a designated parcel, tract or area of 1land
establighed :by plat, metes and bounds description, of
otherwise pexmitted by law, to be usad, dew_teloped or bﬁilt
upon as a umdt and which existed in the records of the Leon
County Proparty Appraiser upon the effective date of the
City of wélnhassee,Subdivisiup Regulations, July 1, 1984.

. 4
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7. STAFF COMMITTEE. Shall consist of the
following persons or their designated representatives: the

City Attorney, the Director of Planning, and the Director of
the Growth Management Department.

8. SUBSTANTIAL DEVELOFMENT. As used in thig

ordinance shall mean that a1l required permits necessary to

continue the development have been obtained; permitted

- clearing and grading has commenced on any significant

portion of +the development subject to a single ~final
development order: ang the actual construction of water and

sewer lines, or streets, or the stormwater management

- system, on gaid portion of the development is complete or is

are progressing in a manner that significantly moves the

entire development toward completion.
Section 1II. ADMINISTRATIVE PROCEDURES.
1. EXEMPTIONS.

a. The following categories shall be
presumptively vested for the purposes of cansistency with
the 2010 Comprehensive Plan and concurrency as specified in
the 2010 Comprehensive Plan and shall not be required to
file an application to preserve their vested rights status:

1. All lots within a subdivision
recorded as of July 16, 1990, or 1lots in approved untaco:ded
subdivisions for which streets, stormwater managément
facilitiea,_utilitias and other infrastructure required for

the development have been completed as of July 16, 1990.
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The Tallahassee-Leon County Planning Department shall
maintain a listing of such exempt subdivisions. |

2. ALl active and valid building
permits issued prior to July 17, 1990. A1l technically
c;omplete building permit applications racéived by +the
Building Inspection Department on or before July 2, 1990,
and suhsequently, issued, shall be vested under +the
provisions of the 2010 Ccmprehensive Plan, regardless of
data. of issuance.

. 3. Any structure on which construction
has been completed and a certificate of occuﬁancy issued if
a certificate of occupancy was required at time of
permitting.

4. All lots of record as of July 1,
1984, noi: located within a subdivision, but only to the
extent of one single family residence per lot.
2. APPLICATION PROCEDURES.

a. The owner shall request a determination
of vested rights by filing a technically complete, sworn
application and the application'_fee with the Planning
Department, within one hundred fwenty (120) calendar days of
July 16, 1990, upon a form to be provided for that purpose,
setting forth the following informatiﬁn:

1. The name and address' of the
applicant, who shall bs the owner or a person authorized to

apply on bahalf of the owner; if the property is owned by

NN A lmosde Jm ke e 2 —
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more than onéjperson; any owner or an authdrized agent of
the owne¥ may apply:;

2. A legal description and survey of
the property which ig the subject of the application,

‘ 3. The name and addrgss of each owner
of the property:;

4. A site or development Plan or plat
for the property;

.5. Identification by - spacific
referenca to any ordinancae, rasolution, or other acfion of
the City, or failure to act by the City upon which the
applicant relied and which the applicant believes to support
the owner's vested rights claim notwithstanding an apparent
conflict with the 2010 Comprehensive Plan; »

6. A gtatement of facts which the
applicantwigtends to prove in support of the application:
and,.

7. Such okhar relevant information
that the Director may request.

'b. "Failure to timely file an application
requesting a determination within the prescribed time limits
shall constitute.a waiver of any vested rights claim by the
owner of the property.

¢. The City Commission shall establish an

applicatiop fee by resolution and said application fee éhall



-t

L T S e ™ . T S W I W &
8 3% %I & & 2 3 8 = 8

21

23
24
25
2

CODING: Words in striek thrauah tvoa ara Anlatinne frarm avietine lmmus warde tinAarlinad Are ~Adiba,

O O N O O h N

be included with the application for a determination of
vested rights. |

d. At any time during or after the
application period, the Director may waive the maximum
calendar day response time set forth in the ordinance,
except as set forth in Section III, 2.a, to a date certain.
Said waiver may be applicable to any step in the vested

rights determination procedure wupon the Director's

- determination +that +the volume of applications received

exceeds the capacity of staff to process fheJaﬁplicationé
within the stated time 1limits or upon the applicanf's
reasonable request.

3. DETERMINATION PROCEDURES.

a. Planning Department staff shall screen
the application to determine whether it is technically
camplete.,‘ Technically incomplete applications shall be
returned to the applicant with written notification of
deficient items not provided as required by this ordinance
in Séctian 111, 2, a, 1-7. Upon accéptiﬂg a technically
complete application, for which the application fee has been
submitted, staff shall review the application and make a
final determination within twenty (20) calendar days whether
or not the application clearly and unequiveocally has vested
status. |

(1) wWithin seven (7) calendar ‘days
after receipt of an application, staff shall make a

8
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determination to ensure the application 1ig technically

complete. If not technicaliy completa, the application

shall be returned to +the applicant immediately and tha
applicant shall be granted ten (10) additional calendar days
‘to complete the application. This policy shall be in effect
during the one hundred twenty (120) calendar day anplicaticm
pericd and may at a maximum, extend the one hundred twenty
(120) calendar day application pericd by ten (10) calendar
days only once.

b. Within seven (7) calendar days after
making a £inal determination of vested status Planning
Department staff shall provide the applicant with written
notification of the determination of vested status. The
owner shall have <the right to rely upon such written
notification that the owner is vested and the determination
that the owner is vested shall be final and not subject to
appeal, revocation or modification.

C. In the event Planning Department staff
Tecommends that a hearing before the Staff Committee is
necessary to make a determination, the Director shall set a
date for a hearing to be held by the Staff Committase within
fifteen (15) calendar days of the staff recommendation and
shall notify the applicant and the Staff Committee of the
date, time, and place of the hearing. The hearing before
the staff Committee shall also be granted to the applicant,

upon written request to the Director, if the applicant

Ll Y LT W S
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degires to challenge the decision made by Planning
Department staff. The applicant may waive the hearing
before the Staff Committee at his or her option. The notice
shall be mailed to the applicant not less than ten (10)
calendar days prior to the date of the hearing. At the
applicant's option and with Staff Committee concurrence,
stipulations and sworn affidavits mair be sub‘mittad in lieu
of testifying at the Staff Committee hearing. _

d. Conduct; recording of Staff Committee
hearing. At the hearing, _th.a applicant shall p:c.'asen'c all of
the owner's evidence in support of the application. The
rules of evidence in Jjudicial proceedings shall not be
applicable, but all testimony shall. be under oath and
witnesses shall be subject to cross-examination. Copies of
documents shall be acceptable 'as evidence if conimonly
accepted authentication procedures a:ce‘ followed. The City
shaJ:!.' accufétely and completsly preserve all testimony in
the proceeding, and, on the request of any party, it shall
make a full or partial transcript or existing hearing record
available at no more than actual cost. At the conclusion of
the testimony, fhe Staff Cémmittaa shall adopt a decision of’
appEDvVval, denial, approval with conditions, or to continue
the proceedings to a date certain. A written recordation of
the decision shall follow in not more than ten (10) calendar

dayB. A Staff Committee decision to grant vested status

10
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shall be final and not subject to appeal, revocation or
modification.
8. Appeals to the hearing officer.

1. Purpose. It is the purpose of this
section to provide an administrative process for appealing
decisions rendered by the Staff Committee or providing a
Hearing Officer hearing if the applicant has waived the
Staff Committee hearing, prior to any available recourse in
a court of law. In particular, it is intended that such
administrative relief be provided in the mogt profassional
objective, and equitable manner possible tbrough the
appointment of a hearing officer to adjudicate matters ag
provided herein. The function of the hearing officer shall
be to serve as the third atap of a three-gstep administrative
process relating to the datarmination of vested rights. No
party shail be deemed to have exhausted hig or her
administrative remedies for the purpose of seeking judicial
review unless tﬁa party first obtaina review of the staff or

Staff Committee's decision by a hearing officer as provided

hersin.

-

2. In cases that have ai Staff
Committae hearing, the Hearing Officer "appeal" process
provided in this ordinance is designed to allow for an
appeal of Staff Committee action after a full and complete
hearing. This "appeal"” is not intended to mean an appeal in

the traditional sense, that is, only a review of the Staff

11
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Committee record of their hearing. The Hearing Officer
"appeal” shall be construed in its broadest, nontechnical
sense, which is merely an application to a higher authority
for a review of the Staff Committee action taken.

' 3. If the Staff Committee record of
their heering_is full and complete, the Hearing Officer may |
deté:mine thaf the record is the only evidence that is |
necessary. However, the Hearing Officer may defermine that
additional evidence and oral or written testimony, includiﬁg
cross-examination, is necessary to properly evaluate the
Staff Committee's action and render a decision as to its
validity. The Hearing Officer shall have the authority to
determine the need for additional evidence and/or testimony.

4. Applicaﬁility. The prdperty owner
may appeal to the Hearing Officer, a decision rendered by
the Staff .Committes on an application for a vesting

determination.

5. Filing for appeal. The procedure

" for filing an appeal shall be as follows:

a. Appeals shall be commenced by
filing a notice of appeal with the Director within fifteen
(15) calendar days of the date the decision of the Staff
Committee is raceived by the applicant or within fifteen
(15) calendar days of the date the Staff Committee hearing
is waived by the applicant. A copy shall also be probided
to the Ciff Clerk. |

12
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b. The notice of appeal shall set
forth in detail the basis of the appeal.

C. All expensaé associated with
; the Hearing Officer appeal process, except attorney faes,
i shall be the responsibility of the non-prevailing party.

; d. The City shall accurately and

icompletely preserve all testimony in the prbcaéding, and, on

"ithe request of any party, it shall make a full or partial

;transcript or existing hearing record available at no more

‘than adtual cost.

a. In any case where a notice of

‘appeal has been filed, the decision of the staff or Staff

Committee shall be stayed pending the final determination of

ithe case.

v £. Following the hearing, the
Hearing Ofﬁ;cer shall prepare the written findings aﬁd
"decision; copies of the findings and decision shall be
‘mailed by the Hearing Officer to each party to the appeal
"and to the Director, with a copy provided to the City Clerk.
- 6. Conduct of the hearing. Conduct of
~the hearing before the Hearing Officer shall be as follows:
: a.  The Hearing Officer shall set
forth at the outset of the hearing the order 6f the
proceedings and the rules under which the hearing will be

Zconducted.

13
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b. The order of presentation at

the hearing shall be ags follows:
1." Receipt of the transcript
minutes and exhibits from the
Staff Committee, if any.

2. Opening statements by the
parties.

3. Appellant's case.

4. Respondent's case.

5. Rebuttal by appellant.

6. Summatian‘hy respondent.

7. Summation by appellant.

8. Conclugion of the hearing by

the Hearing Officer.

C. The record of the Staff
Committee's hearing and dedision, including al1 exhibits,
shall be received and constitute a part of the record.

. ’ d. The Hearing Officer shall have
the authority to determine the applicability and relevance
of all materials, exhibits, and testimony and to exciude
irrelevant, immaterial, or repetitious matter.

a. The Hearing Qfficer is
authorized to administer ocaths to witnesses.

£. A reasohable amount of cross-
examination of witnesses shall be permitted at the
discretion of the Hearing Officer.

g. The time for presentation. of a

case shall be determined by the Hearing Officer.

14
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h. ~ The Hgaring Officer may allow
the parties to submit written findings of fact and
cémc].usions of law following the hearing, and shali édvise
the parties of the timetable for so doing if allowed.

' 7. Decision. ATha decision of the
Hearing Officer shall be based upon the following criteria
and rendered as follows: |

a. ' The Heafing Officer shall
review the _record and testimony presented at . t‘he hearing
before the Staff Committee, if any, and at the Hearing
Officer's hearing. Although additional evidence may be
brought before the Hearing Officer, the hearing shall not be
deemed a "hearing de 'novo“, and the record before the Staff
Committee shall be incorporated into the record before the
Hearihg Officer, éupplemented by such additional evidence as
may be brought before the Hearing Officer. ‘Any direct
appeal from a staff determination shall be deemed a "hearing

de novo."

A b. The Hearing Officer shall be
guided by the previouslf adopted Comprehensive Plan, tﬁe
adopted 2010 Comprehensive Plan, the Land Devélopmaﬁt
Regulations, this ordinance, and established case law.

’ C. The burden shall be upon the
appellant to show that the decision of the staff or Staff

Committee cannot be sustained by a preponderance of evidence
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or the staff or Stafi Committee decision departs from the
essential requirements of law.

d. The Hearing Officer's
determination shall include appropriate findings of fact,
conclusions of law, and decisions in the matter of thé
appeal. The Hearing Officer may affirm, affirm with
conditions, or rayeréa the decision of the staff or Staff
Committee. '

e. The Hearing Officgr shéll file
his written determination on each appeal wifh‘the Director
within thirty (30) calendar days of the date of the appeai
hearing and a copy shall'be provided to the City Clerk and
the applicant. .

£. The decision of tha Hearing
Off;cer shall be final, subject to jud;cial review.

8. Judicial Review.
 Judicial review of the Hearing
Officer's decision is available to the property owner and
the City and shall be by common-law certiorari to the
circuit court. In any case where judicial review is sought,
the decision of the Hearing Office};shall be stayed pending
the final determination of the casge.
4. APPOINTMENT AND QUALIFICATIONS OF HEARING
OFFICER.
a. The City Commission shall provi&e a

Hearing Officer to conduct appeal hearings. When availablae,

16
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Hearing Officers shall ©be from the Division of

Administrative Hearings, Department of Administration, State
of Florida.

b. A person recommended for appointment as

Hearing Officer shall be duly licensed, registeradn or
certified to practice such profession in the state, pursuant
to the standards egstablished by DOAH.

c. A person appaintad. as Hearing Officer
shall bossass the requisite knoﬁledga of Flnr;da land use
practices and relevant land use, vasting, statufofy and case
law. '

d. No HaarinQFOfficer shall act as agent or
attorney oxr Be otherwise involved with any'matter which will
come before the City during the term of the Hearing
Officer'a-appointment. Further, no Hearing Officer shall
initiate or consider ex parte or ofhef communication with
any party:“of interest +to the hearing concerning the
substance of any proceeding to be heard by the Hearing
Officer; except such expert advice as the Hearing Officer
mey determine appropriate and solicit.

SECTION IV. VESTING DETERMINATION CATEGORIES.
1. Vested Development Rights.

The staff, Staff Committee and the Hearing

Officer shall be guided by the following rules:

17
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a. Common Law Vesting

(1) A right to develop or to continue
the development of property notwithstanding <the 2010
Comprehensive Plan may be found to exist whenever the
applicant proves by a preponderance of evidence that the
bwner, acting in good faith upon some act or omission of the
City, has made a substantial change in position or has
incurred such extensive obligations and expenses that it
would be highly inequifable and unjust to destroy the right
to develop or to continue the development of the property.

b. Statutory Vesting

(1) The right to develop or to continue
the devélopment of property shall' be found to exist if:
' A valid and unexpired final
development order was issued by the City prior to February
1, 1990, . -substantial development has occurred on a
significant portion of the dqvalopment author:l.za’d‘ in a
singie final development order‘, apd is completed or
development is continuing in good faith as of July 16, 1990.
It shall not be in good faith under tﬁis saction for
commercial property within residential plats to have had no
development activity within the ninety (90) days preceding
July 16, 1990.

(2) Each statutory vesting determination

also r,equ.{;ras that all material requirements, conditions,

18
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1imitaéions, and regulations of the development order have

baen met.

(3) The right to develop or continue

the development of a Planned Unit Development shall be found
to exist if the Planned Unit Development was subject to a
valid and unexpired final development order issued prior fo

July 16, 1990. However Planned Unit Developments approved

" prior to February 1, 1990 must have commenced substantial

development on fhe Planned Unit Development con;istent with
the Planned Unit Deyelcpment plan as approved and continued
de&elopment in good faith as of July 16, 1990 in order to
qualify for vesting under this subparagraph.

Wa Expiration of Final Development Orders

All final development orders shall

expire in one year or such shorter time as may be adopted
unless it is determined t'hat subgstantial development has
occurred and is continuing in good faith.

d. Zoning

A .zqning classification or a rezoning

does not guarantee or vest any specific development rights.
2. Developments of Regional Impact
a. Notwithstanding any inconsistency with
the 2010 Comprehensive Plan, developments of regional

impaci:, or any unsubstantial deviation theraefrom, which were

approved pursuant to Chapter 380, Florida Statutes, prior to

the submittal of the 2010 Comprehensive Plan, shali be

19
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allowed to be completed as originally approved as provided
herein. Further development orders may be issued for such
devalopments of regional impact, authorizing the development

as originally approved ‘'subject, however, to the following

" provisions: -

: (1) After the submission of the 2010

Comprehensive Plan, any development of regional impact that .

© was issued a development order prior to the effective date

of the :1985 Growth Management Act, October l 1985, and has
not subistantially and continuously moved toward comoletion
of said development and within an approved phasing schedule,
shall be required to apply for_ a determination of vested
development rights and poesibie requirements for consistency
with the 2010 Comprehensive Plan, prior to commencement or
continuation of development.

- (2) Any development of regional impact
issued a development order subeeguent to the effective date
of the 1985 Growth Management Act, October 1, 1985, and
which development order contains an expiration date, is
exempt from this ordinance. brovided, however, that when
the local government issuing a development order expressly
finds .ﬂ:‘at compliance with the 2010 Comprehensive Plan or
with a .regulation, 1limitation, condition, or requirement,

subsequently imposed' pursuant to the 2010 Comprehensive

-Plan, ig necessary to prevent significant and probable ‘harm

to the health, welfare, or safety of the public or of any

20
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individual or group of property owners, rasidents, of
occupants, compliance with such regulation, limitation,
condition, or requirement may be made a condition of the
development order. '
3. Concurrency.
a. Any final development order issued on or

after February 1, 1990 shall not create vested rights for

" additional phases or additional development not expressly

authorized by the initial development order. This section
does not apply to any other subsequent final development
order which may also be required for project completion,
p‘rcvided the densities and intensities allowed under the
initial final development order ére not increased and the
specific development plan approved under the initial £inal
development order remains substantially unchanged. All
subsequent £final development orders proposed to be changed
under this section shall be subject to review and approval
by the City Commission, and anx; change approved shall not
affect the vested status of sald development order.

| b. Persons grante_c_l_ a final development
order vested under the provisions of this ordinance shall be
vested to complete their development in accordance with the
terms of their development orders as approved in writing or
shown on accompanying plans, without having to comply with

the consistency and concurrency requirements of the 2010

21
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Comprehensive Plan, provided that the provisions set forth
in section IV have been met.

SECTION V. CONFLICT WITH OTHER ORDINANCES

AND CODES.

In case of conflict between this crdinanée or any
part thereof, and the whole part. of any other existing or
future ordinance or code, the most restrictive in each case
shall apply.'

SECTION VI. SAVINGS PROVISION.

If any part of this ordinance is held to be
uncongtitutional, it shall be construed to have the
lagiglative intenf to pass +this ordinance without such
unconstitutional part and the remainder of this ordinance as

to exclusion of such part shall be deemed and held +to be

valid as if such part had not been included herein.

SECTION VII. EFFECTIVE DATE.

This ordinance shall .become effective July 16,
1990.

INTRODUCED in the City Commission on the 44@4 day

of ( ;%w , 1990,

22
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ATTEST:

T B. INZER
City Treasurer-Clerk
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agency. The agency in its final order may
reject or modify the conclusions of law and
interpretation of administrative rules in the .
recommended order, but may not reject or
modify the findings of fact unless the agency
first determines from a review of the complete
record and states with particularity in the
order, that the findings of fact were not based
upon competent substantial evidence or that
the proceedings on which the findings were
based did not comply with essential
requirements of law.

Reaching a different conclusion of law from that of the referee is within the scope of review of the
commission.” Microfile, Inc. v. Williams, 425 So.2d 1218 (Fla. 2d DCA 1983).

The commission in this case, basing its decision on the referee’s facts, concluded that the
referee’s conclusion of law was erroneous. The legislature has given the commission that authority.
See Microfile, Inc. v. Williams supsa. ' .

AFFIRMED.

COBB, J., and HAMMOND, K.C., Associate Judge, concur.

STATE OF FLORIDA
" DIVISION OF ADMINISTRATIVE HEARINGS

TOM W. ANTHONY, TALLAHASSEE )
INTERSTATES WEST, )
) -
Petitioner, )
) ER FALR 90:207
. Vs. ) CASE NO. 90-6317VR
)
CITY OF TALLAHASSEE, )
)
Respondent. ) ~
)

INAL ORDE

This matter was heard before the undersigned pursuant to Section 120.65(9),
Florida Statutes (1999), and the City of Tallahassee Ordinance No. 90-0-0043AA, adopted July 16,

—_— EXHIBIT "C" —
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APPEARANCES

For Petitioner: Charles A. Francis, Esquire
Francis & Sweet
1114 North Gadsden Street
Tallahassee, Florida 32303

For Respondent: James R. English, Esquire and John Sytsma, Esquire
Henry, Buchanan, Mick & English
117 South Gadsden Street
Tallahassee, Florida 32301

STATEMENT OF THE ISSUE

Whether Interstate-Tallahassee West has demonstrated that development rights in
certain real property it owns have vested agamst the prowsmns of the 2010 Comprehensive Plan?

_ERELIMINARY STATEMENT

An application for Vested Rights Determination dated July 25, 1990, was filed
with the Tallahassee-Leon County Planning Department by Petitioner, Interstate-Tallahassee West
(Interstate). The Application for Vested Rights Determination was ultimately reviewed by the Staff
Committee for the Respondent, City of Tallahassee (City), and was denied. Notice of the denial
was provided to Interstate by letter dated August 24, 1990. Interstate, by letter dated August 29,
1990, appealed the denial. On or about October 4, 1990, the City referred the matter to the
Division of Administrative Hearings for assignment of a Hearing Officer. '

Pursuant to agreement of the parties, a hearing was held on November 9, 1990,
to give the parties an opportunity to supplement the record with additional documentary evidence
and testimony. At the commencement of the hearing, conducted in accordance with City of
Tallahassee Ordinance No. 90-0-0043AA, the transcript of the hearing before the Staff Committee
of the City; exhibits filed with the ongmal request for the assignment of a Hearing Officer; and
certain documents the parties had agreed could be submitted to supplement the record were accepted
into evidence.

.Interstate presented the testimony of Thomas W. Anthony and Kent C. Deeb. The
City did not offer any testimony or exhibits.

The parties agreed to file proposed final orders by November 29, 1990.
Consequently, the parties waived the requirement that a final order be rendered thirty days after the
hearing. Rule 221-6.031, Florida Administrative Code. Both parties did file timely final orders.
Ruhngs on the parties’ proposed findings of fact may be found in the Appendix to this Final Order.

By agreement of the parties, the record and exhibits will be referenced in the
following form. References to the record of the hearing in this matter conducted by the Staff
Committee on August 20, 1990, will be shown as: (R-1, p. __ ). Reference to the record of the
hearing conducted by the undessigned on November 9, 1990 at the Division of Administrative



" A Publication of FALR, Inc. P.0, Dox 395 -
Gainesville, FI. 32602 (904) 375-8036( )’ ") 13 FALR 33

Hearings will be shown as (R-2, p. __ ). References to exhibits will be by the title of the exhibit.
FINDINGS OF FACT

A. The Purchase of tile Property.

1. In the Spring and Summer of 1985, Thomas W. Anthony began an inquiry
relative to the purchase and development of 21.5 acres (original tract) located at the intersection of
Capital Circle West and I-10. (R-2, pp. 11-15.)

2. On December 11, 1985, a Deposit Receipt and Contract for Sale and Purchase
was executed between Rehold, Inc. and C. Gary Skartvedt, Thomas W. Anthony, and Mary J.-
Price, d/b/a Denver West Joint Venture (Denver Colorado) for the purchase of the original tract.
(Deposit Receipt and Contract for Sale and Purchase.)

3. On March 14, 1986, the Interstate-Tallahassee West Partnership Agreement
was executed and Interstate purchased the original tract from Rehold, Inc. (Chronological Listing
of Events, p. 1.) ‘ '

, 4. At the time of the closing on the initial purchase of the original tract, the
property was zoned C-2, with the exception of a small portion in the northwest comer of the tract
which was zoned A-2. (R-2, pp. 34-35, Preliminary Plat approved on January 18, 1990.)

- B. Development Chronology.

5. During 1987 and 1988 the original tract was held to realize growth potential
in terms of Interstate’s economic investment. (Chronological Listing of Events, p. 2.)

6. In 1989, Interstate began negotiations for the sale of a portion of the original
tract to Kent C. Deeb (Deeb). (Chronological Listing of Events, p. 2.)

7. On June 26, 1989, Broward Davis and Associates, Inc. prepared a drawing of
easement location and depiction of a 25-year flood line relative to the portion of the original tract
which was the subject of the negotidtions between Interstate and Deeb. (Chronological Listing of
Events, p. 2, R-2 p. 20.) )

. 8. On September 12, 1989, Tilden Lobnitz and Cooper, Inc., (Consulting
Engineers) recommended a reconfiguration of the original tract relative to the location or high
voltage power lines. (Chronological Listing of Events, p. 2.)

9. On October 11, 1989, final descriptions of the lakes on the original tract were
prepared for Interstate by Broward Davis and Associates. (Chronological Listing of Events p. 2.)

10. On November 13, 1989, a sketch depicting a revised legal description of a
proposal to subdivide the subject property was prepared for Interstate by Broward Davis and
Associates, Inc. (Chronological Listing of Events, p. 2.) '

11. On December 7, 1989, an Environmental Assessment of the site was prepared
for Interstate by Jim Stidham and Associates. (Chronological Listing of Events, p. 2.)

12. On December 14, 1989, Deeb executed a Purchase and Sale Agreement which
contemplated the conditional purchase of 6.98 acres of the original tract from Interstate. Interstate
signed the Purchase and Sale Agreement on December 27, 1989. (Purchase and Sale Agreement,

"p- 8.) Interstate contends the execution of this Purchase and Sale Agreement resulted in it incurring
substantial contractual obligations and argues that these obligations (along with other items and
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events) are elements in support of "common law vesting” of its development rights. This agreement’
is the subject of expanded discussion later in this Final Order.

13. The services that Interstate obtained during 1989 (as described in paragraphs
6-11 above) were related to the eventual consummation of the Purchase and Sale Agreement with
Deeb. (R-2, pp. 20-21 and 27, Chronological listing of Events, p. 2.)

14. On January 18, 1990, the Tallahassee-Leon County Planning Commission
approved Interstate’s Preliminary Plat of the subject property. (Chronological Listing of Events,

p-3.)

15. On April 4, 1990, the Tallahassee City Commission approved Interstate’s
previously filed application to rezone a portion of the subject property from A-2 to C-2.
(Chronological Listing of Events, p. 3.)

. 16. Interstate entered into a written Utility Agreement with the City on or about
July 10,1990. (Letter of agreement dated June 25, 1990 from Henry L. Holshouser, Director of
Growth Managenient, to Interstate Tallahassee West.) The Utility Agreement is the subject of
expanded discussion later in this Final Order.

17. On August 20, 1990 a Vested Rights Application covering 6.98 acres of the
original tract, which is the subject of the Purchase and Sale Agreement between Interstate and Deeb,
was approved. (Letter dated August 21,1990 to Kent C. Deeb from Mark L. Gumula, Director of
Planning, Tallahassee-Leon Planning Commission, containing CERTIFICATION OF VESTED
STATUS.) The Vested Rights Application for the approximately 15.6 acres remaining of the
original tract was disapproved by the Staff Committee and that portion of the property is the subject
of this appeal. (R-1, p. 17.)

18. Interstate has not prepared a specific building or development design for the
property which is the subject of this appeal. (R-2, p. 97, R-1, p. 53.)

19. As of the date of the hearing in this case, Interstate had no specific building
plans for the property which is the subject of this appeal. (R-2, p- 38))

20. As of the date of the hearing in this case, Interstate had not chosen a specific
land use for the property. (R-2, pp. 38-39.)

21. As of the date of the hiearing in this case, Interstate had not made application
for environmental permits for the property. (R-2, pp. 49 and 98.)

22. As of the date of the hearing in this case, the only infrastructure that had been
constructed on the original tract are two storm water ponds which were built in the 1970’s, and
prior to Interstate’s purchase of the property. (R-2, pp. 86, 87.)

23. Interstate was never assured by the City that the property could be used for
any specific use such as a motel, apartments or offices. Interstate and the City made no
commitments as to any specific uses of the property. (R-2, pp. 47-48.)

24. The City advised Interstate by letter dated August 13, 1990, that the 2010
Comprehensive Plan requires Planned Unit Development zoning for an office park (which is by
definition an office building or buildings of more than 40,000 square feet). (Letter from Martin
P. Black, City’s Chief of Land Use Administration, to Interstate Tallahassee West, dated August
13, 1990.) The City did not advise Interstate that it could not build such an office building on its
property. (R-2, pp. 45, 46, and 100.)

25. As of the date of the hearing in this case, Interstate had not requested a
determination from the City as to whether the 2010 Comprehensive Plan would prohibit
development of the property as the market might dictate. (R-2, p. 40.)

~drlh
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26. At the hearing in this case, Interstate presented the testimony of Mr. Deeb
regarding the existence of a master environmental permit for the original tract which was in place
before Interstate purchased the property. (R-2, p. 67.) However, Interstate offered no evidence
that such permit contemplated any specific use or density regarding development of the property.

C. Costs Associated with Interstate’s Property.

27. Interstate purchased the original tract in 1986 at a cost of $748,000. (R-2,
p. 17; Development Expenditures.) The cost to purchase the property was not incurred in reliance
on any representation of the City.

' 28. Interstate has expended $325,063.82 in interest on acquisition loans, pursuant
to the property purchase. (Development Expenditures.) The interest cost on acquisition loans was
not incurred in reliance on any representation of the City.

' 29. Interstate has expended $46,824.95 in Ad Valorem taxes on the property.
(Development Expenditures) These costs were not incurred based on any representation of the City.

30. Interstate has expended $28,839.75 on engineering and survey work on the
property. (Development Expenditures) The costs of the engineering and survey work during 1989
were substantially incurred by Interstate in conjunction with the negotiations of the potential sale
of the 6.98 acre parcel of its property to Deeb. (Chronological Listing or Events, pp. 2-3; R2, p.
27.) These costs were not incurred based upon any representation of the City.

31. Interstate has expended $8,500.00 in legal and miscellaneous fees associated
with development of the original tract and the potential sale of ‘the 6.98 acres to Deeb.
(Chronological Listing, Development Expenditures) Interstate has failed to prove that these costs
were incurred based on any representation of the City.

D. The Purchase and Sale Agreement with Deeb.

32. Negotiations between Interstate and Deeb regarding The Purchase and Sale
Agreement began in the Spring of 1989. (R2, p. 20.) Deeb executed the agreement on December
14, 1989, and the Interstate partners signed the agreement on December 27, 1989, (Purchase and
Sale Agreement, p. 8.) Interstate does not assert that the City was privy to this agreement and has
failed to prove that it relied on any representation of the City in entering into this agreement or in
incurring any costs or future obligations pursuant to the agreement.

33. Interstate was aware that the 2010 Comprehensive Plan was being developed
when the Tallahassee-Leon Planning Commission approved Interstate’s Preliminary Plat on January
18, 1990. (R-2, p. 50.) ~

' 34. Interstate knew that the Comprehensive Plan "was coming” at the time Mr.
Anthony (partner in Interstate) understood that the original tract was to be subdivided in order to
"cut out" a site for Deeb 50 as to "key on him" as to the development of the property. (R-2, p.
46.)

- 35. The Preliminary Subdivision Plat drawing, subsequently presented to the
Tallahassee-Leon Planning Commission, is dated November 29, 1990. (Preliminary Subdivision
Plat as approved on January 18, 1990.)

36. The testimony of Thomas W. Anthony that Interstate would not have entered

into the Purchase and Sale Agreement with Deeb if it knew that it would not be able to move
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forward with C2 development of the remaining lots is accepted. (R-2, p. 36.) However, Interstate ‘
has failed to prove that it relied on any representation of the City that it could so proceed upon
adoption of the 2010 Comprehensive Plan. _

E. The Utility Apgreement.

37. The Utility Agreement (previously described in paragraph 16) was executed
by the City on June 25, 1990. The agreement was signed by on behalf of Interstate on June 29,
1990, by C.W. Harbin and Tommy Faircloth, and on July 10, 1990, by Mr. Anthony. This
agreement outlines what Interstate and the City have each agreed to do in terms of Interstate’s
proposed development. The agreement describes Interstate’s proposed development activity in
general terms as "commercial development”. In this agreement, the City makes no representation
or commitments relative to any specific land use or specific density concerning Interstate’s property.
Interstate has failed to prove that the City, in executing the Utility Agreement, made any
representation upon which Interstate relied in incurring any costs or future obligations.

F. The Preliminary Plat Approval.

38. The Preliminary Plat Approval of January 18, 1990, does not contemplate any
specific uses, intensities or designations. (R-2, pp. 47-48.) Interstate has failed to prove that the
approval of the Preliminary Plat constitutes an act or representation upon which Interstate relied in
incurring any costs or future obligations.

G. The A-2 Rezoning Approval.

39. Interstate has failed to prove that it relied upon the act of the City, in
approving Interstate’s request to rezone a portion of the original tract from A-2 to C-2 in incurring
any costs or future obligations.

H. Interstate’s Application for Vested Rights.

40. On or about July 25, 1990, Interstate filed an application for vested rights
determination (Application), with the Tallahassee-Leon County Planning Department. (Application
VROOO0S8T.)

41. The following information concerning the development of the subject property
is contained on the Application:

“Kent C. Deeb" is listed as the "owner/agent”.

a.

b. Question 3 lists the namie of the project as "Interstates Tallahassee West."

c. The praject is described as a "Four Lot Subdivision.”

d. The project location is described as "lots 1 and 2 Block A
Commonwealth Center."

e. The total project costs are estimated at §2.5 million."

f. Progress towards completion of the project is listed as: A. Planning:

"plans; Rezoning; Subdivision Plat Approval; Utility Agreement for




A Publication of FALR, Inc. P.0. Box 385,
Gainesville, FL 32602 (90 ]5—8036 » T 13 FALR 37

Extension with the City"; B. Permitting: “Existing with the original
Commonwealth Center Development; C. Site Preparation: "Zoning,
Platting, and Plans®; D. Construction: "Original Holding Ponds®.

g Total expenditures to date attributed to the progress towards completion
of the project are listed as $1.325 million.
h. The form of government approval allowing the project to proceed is

listed as "Original Plat; Rezoning; Subdivision Plat.”

42. On August 20, 1990, a hearing was held to consider the apphcatlon before
the City’s three member Staff Committee. Kent C. Deeb appeared and testified for Interstate.

43. By letter dated August 21, 1990, Mark Gumula, Director of Planning for the
Tallahassee-Leon Planning Department, informed Interstate that the Application had been denied.

44. During the hearing before the undersigned, Interstate stipulated that it sought
approval of its Application based upon "common law vesting" and not upon "statutory vesting," as
those terms are defined in City of Tallahassee Ordinance 90-0-0043AA.

CONCLUSIONS OF L.AW

A. Jurisdiction.

The Division of Administrative Hearings has jurisdiction of the parties to and the
subject matter of this proceeding. Section 163.3167, Florida Statutes, (1989), and City of
Tallahassee Ordinance No. 90-0-0043AA (Ordinance).

B. The Ordinance.

) Pursuant to Section 163.3167, Florida Statutes, the City was required to prepare

a comprehensive plan governing the use and development of land located within' the City of

Tallahassee. In compliance with Section 163.3167, Florida Statutes, the City adopted a

comprehensive plan (2010-Comprehensive Plan), which was submitted to the Florida Department
of Community Affairs for review on February 1, 1990.

The City adopted the Ordinance to insure that existing rights to develop property

of Tallahassee property owners created by the Constitutions of the State of Florida and the United

" Stafes, are not infringed upon by application of the 2010 Comprehensive Plan. The purpose of the

Ordinance is to establish the:

... sole administrative procedures and
standards by which a property owner may
demonstrate that private property rights have
vested against the 2010 Comprehensive Plan.

(Section IA of the Ordinance.)

Pursuant to the Ordinance, any Tallahassee property owner who believes that his
or her property rights to develop are vested, and therefore believes that the property may be
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developed without complying with the 2010 Comprehensive Plan, must file an application provided
by the City within 120 days after July 16, 1990. Ifan application is filed pursuant to the Ordinance
and it is determined that development rights have vested, the consistency and concurrency
requirements of the 2010 Comprehensive Plan do not apply to the property. ‘

Applications to determine if development rights have vested are initially reviewed
for technical correctness by the Tallahassee-Leon County Planning Department’s (Planning
Department) staff. (Section I11.3.a. of the Ordinance.) Once the Application is accepted, the staff
of the Planning Department makes the initial determination as to whether development rights are
vested. Id. If staff cannot determine whether an applicant’s development rights in the property are
clearly and unequivocally vested, a hearing before a Staff Committee consisting of the City
Attomey, the Director of Planning, and the Director of Growth Management is to be conducted
within fifteen days after the Planning Department staff’s decision. (Section IIL3.c. of the
Ordinance.) A hearing before the Staff Committee may also be requested by an applicant if staff
determines that the applicant’s property is not vested. Id.

An applicant is required to present all evidence in support of his or her application
at the hearing before the Staff Committee. (Section III.3.d of the Ordinance.) At the conclusion
of the hearing the Staff Committee must "adopt a decision of approval, denial, approval with
conditions, or (o continue the proceedings to a date certain.” Id. Written notice of the- Staff
Committee’s decision is to be provided within ten calendar days after the hearing. Id.

If a hearing before the Staff Committee is waived or if the decision of the Staff
Committee is adverse to the applicant, Section I11.3.e of the Ordinance provides for an appeal to
a Hearing Officer. The nature of such an appeal is set out in Section Iil.3.e.1 of the Ordinance:

This "appeal” is not intended to mean an
appeal in the traditional sense, that is, only a
review of the Staff Committee record of their
hearing. The Hearing Officer "appeal” shall
be construed in its broadest, non-technical
sense, which is merely an application to a
higher authority for a review of the staff
Committee action taken.
In reviewing the action taken by the Staff Commitiee, Section lII.3.e.3 of the
Ordinance provides the following: :

If the Staff Committee record of the hearing is
full and complete, the Hearing Officer may
determine that the record is the only evidence
that is necessary. However, the Hearing
Officer may determine that additional evidence
and oral or written testimony, including cross-
examination, is necessary to properly evaluate
the Staff Committee’s action and render a
decision as to its validity. The Heuring
Officer shall have the authority to determine
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the need for additional evidence and/or
testimony.

Section I11.3.¢.5 and 6 of the Ordinance governs the manner in which an appeal
is filed and the manner in which any hearing conducted by a Hearing Officer is to be conducted.
"@'j ‘ Section 111.3.e.7 of the Ordinance governs a Hearing Officer’s decision:

a. The Hearing Officer shall review the
record and testimony presented at the hearing
before the Staff Committee, if any, and at the
Hearing Officer’s hearing....

b. The Hearing Officer shall be guided by the
previously adopted Comprehensive Plan, the
adopted 2010 Comprehensive Plan, the Land
Development Regulations, this ordinance, and
established case law.

c. The burden shall be upon the appellant to
show that the decision of the staff or Staff
Committee cannot be susisined by a
preponderance of the evidence or the staff or
Staff Committee decision departs from the
essential requirements of law. '

d. The Hearing Officer’s determination shall
include appropriate findings of fact,
conclusions of law, and decisions in the matter
of the appeal. The Hearing Officer may
affirm, affirm with conditions, or reverse the
decision of the staff or the Staff Committee.

e. The Hearing Officer shall file his written
determination on each appeal with the Director
within thirty (30) calendar days of the date of
appeal hearing and a copy shall be provided to
the City Clerk and the applicant.

Section IV of the ordinance governs the determination of whether an applicant’s
development rights have vested. Section IV.A of the ordinance provides two situations where
development rights will be considered vested: "common law vesting® and "statutory vesting".

In this appeal it is stipulated that the development does not meet the definition of
statutory vesting and Interstate argued that its development rights have vested pursuant to the
common law vesting definition of the Ordinance. (R-2, p. 8.) "Common law vesting” is defined
as:
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A right to develop or to continue the
development of property notwithstanding the
2010 Comprehensive Plan may be found to
exist whenever the applicant proves by a
preponderance of evidence that the owner,
acting in good faith upon some act or
omission of the City, has made a substantial
change in position or has incurred such
extensive obligations and expenses that it
would be highly inequitable and unjust to
destroy the right to develop or to continue the
development of the property.

(Section IV.1.a of the Ordinance.)

C. Interstate’s Application.

Common law vesting under the ordinance contains essentially the same elements
of proof as those requiréd to establish equitable estoppel pursuant to case law. Florida courts have
described the doctrine of equitable estoppel as follows:

The doctrine of equitable estoppel will limit a
local government in the exercise of its zoning
power when a_property qwner (1) relying in
good faith (2) upon some act or commission
of the government (3) has made substantial
change in position or incurred such excessive
obligations and expenses that it would be
" highly inequitable and unjust to destroy the
rights he has acquired. '

Smith v. Clearwater, 383 So.2d 681, 686 (Fla. 2d DCA 1980). See also, Key

. West v. R.L.J.S. Corporation, 537 So.2d 641 (Fla. 3d DCA (19890 ; and Harbor Course Club,
" Iné. v. Department of Community Affairs, 510 So.2d 915 (Fla. 3d DCA 1987). '

Interstate contends that it has meet its burden of proof in establishing "common

law vesting® by a preponderance of the evidence. Interstate argues that there have been

governmental actions uipon which it justifiably relied. Interstate contends that these actions include:

1. C-2 zoning at the time of the purchase of the property.

2. Approval of the Preliminary Subdivision Plat on January 18, 1990.
3. Rezoning of the A-2 parcel on April 4, 1990.

4, Issuance of the Utility Agreement.

. Interstate argues lﬁat, in reliance. upon the C-2 zoning classification, it expended
$748,000 for the purchase of the property in 1986. Interstate concedes that it cannot prevail by
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reliance on zoning alone. Section IV.1.d. of the Ordinance provides that "A zoning classification
or a rezoning does not guarantee or vest any specific development rights.” This provision of the
Ordinance is consistent with case law. See Miami Beach v. 8701 Collins Ave., Inc., 77 So.2d 428
(Fla. 1955); Pompano Beach v. Yardarm Restaurant, Inc., 509 So.2d 1295 (Fla. 4th DCA 1987);
Lauderdale Lakes v. Com, 427 So.2d 239 (Fla. 4th DCA 1983); and Gainesville v. Cone, 365
So.2d 737 (Fla. 1st DCA 1978).

Essentially, Interstate argues that it is the combination of original C-2 zoning,
actions of the City in approving the A-2 to C-2 zoning request on & portion of the original plat,
approval of the Preliminary Plat, and entering into the Utility Agreement combined with Interstate’s
substantial reliance and/or change in position which establishes its right to "common law vesting."”

Interstate argues that it has incurred substantial costs in engineering/surveying fees
as well as legal and miscellaneous expense in connection with the development of the property.
Interstate’s exhibits as well as testimony at the hearing in this case indicate that most such expenses
were incurred in 1989 and in conjunction. with negotiations for the poteatial sale of a portion of the
original plat to Mr. Deeb. Interstate’s obligations for these expenses occurred prior to approval of
the Preliminary Plat (January 18. 1990), the rezoning of the A-2 parcel (April 4, 1990), and the
issuance of the utility agreement (June 25, 1990). Interstate has failed to prove that it incurred these
costs in reliance upon any representation, act or omission of the City. :

Interstate also contends that it relied in good faith on the acts of the City in
incurring substantial contractual obligations in connection with the development of its property.
Interstate had constructive and actual notice of the City’s preparation of the 2010 Comprehensive
plan at the time the Preliminary Plat was being prepared. Interstate has failed to prove that the City
was privy to the Purchase and Sale Agreement prior to the date Interstate signed the contract in
December 1989. The Utility Agreement contains no representations or commitments by the City
as to any specific use of Interstate’s property and contemplates only a general "commercial
development”. Interstate knew that the 2010 Comprehensive plan was being developed months
before the Utility Agreement was issued by the City. Interstate has failed to prove that it incurred
contractual obligations based upon its "good faith® reliance on any representation, act or omission
of the City. - _

Interstate argues that in this case that zoning, when considered in connection with
other government actions and/or substantial reliance by the owner in changing his position to his
detriment, is enough to establish equitable estoppel. Interstaté acknowledges that equitable estoppel
is identical to "common law vesting” under the Ordinance. Ir support of its argument, Interstate
relies upon Hollywood Beach Hotel Company v. City of Hollywood, 329 So.2d 10 (Fla. 1976),
Town of Largo v. Imperial Homes Corporation, 309 So.2d 571 (Fla. 2d DCA 1975) and, Board
of County Commissioners of Metropolitan Dade County v. Lutz, 314 So.2d 815 (Fla. 3d DCA

_1975).

In Hollywood Beach Hotel Company, supra, the Florida Supreme Court outlined
a pattern of conduct by the City that involved, -among other actions held detrimental to the -
developer; issuance and continuation of a building permit, approval of zoning changes, subsequent
reevaluations of the zoning, and denial of previously approved zoning changes without notice. 329
So.2d 12-13. In applying the doctrine or equitable estoppel against the City, the Court found that
the City had engaged in a course of "inaction” followed by subsequent arbitrary conduct that the
court equated with "unfair dealing”. Id., 18. The Court recognized unique facts which dominated
the Hollywood Beach Hotel case. Id., 16. Interstate has not alleged or proved any similar facts
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in ﬂ;is case.

In the Town of lLargo V. Imperial _Homes Corporation, supra, the Town
unanimously approved the developer’s request for rezoning prior to the developers ownership of a
piece of property and, in reliance on that action, the developer went through with the purchase.
Based upon assurances of town officials that rezoning for a specific type of development would be
permissible on an adjoining tract, the developer made a second purchase. When several residents
raised an objection to the project, the Town subsequently down zoned the developer’s property, 309
So.2d 572-574. The Second District Court of Appeal, after applying equitable estoppel against the
Town, made the following observation:

Lest our decision be misconstrued, we
recognize an increasing awareness on the part
of local governments of the growth problems
which vitally affect many of the communities

_in Florida. Therefore, nothing in this opinion
should be construed as any impediment to the
efforts of municipalities and other local
governmental entities which exercise zoning
authority from reducing the density provisions
in an orderly and comprehensive manner,
provided this is accomplished in the interest of
public health, safety and welfare and in a way
as not to mislead innocent parties who in good
faith rely .to their detriment upon the acts of
their governing bodies.

Id., 574.

' Interstate has failed to prove that the City has acted in any manner inconsistent
with its police power or that Interstate acted in good faith reliance on any act of the City.
. Therefore, Town of Largo v. Imperial Homes Corporation is not applicable to the facts in this case.

- In Board of County Commissioners v. Lutz, supra, the Third District Court of
Appeal found that the county had changed the zoning on the property in question after "Petitioners
had incurred extensive financial obligations and expenses in reliance on rezoning of their property
which zoning was granted had negotiated, planned and fulfilled county requirements in activities’
lasting over one year.” 414 So.2d 816. This decision involves no reneging by the City after a
previously approved zoning change. Instead the City, after giving notice, adopted a comprehensive
plan, an action mandated by the state legislature.

‘ Finally, Interstate contends that the action-of the Staff Committee, in approving
the application submitted by Deeb for the vesting of the 6.98 acre portion or its original tract, is
a further imposition of future financial obligations on the partnership. The City argues that the
Deeb application for vesting demonstrated that Mr. Deeb had continuously moved forward with a
building project and had incurred substantial obligations by entering into contracts for a specific
building with a specific tenant. Interstate has not challenged the reasoning of the Staff Committee
in approving the Deeb application and that reasoning is not at issue in this case.
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Interstate, in making the decision to execute the Purchase and Sale Agreement with
Mr. Deeb, may well have limited its options in making decisions on the future of its development.
While the decision to execute the Purchase and Sale agreement may result in harsh consequences
for the developer in this case, Interstate has failed to prove such consequences are occasioned by
any representation, act, or-omission of the City upon which it justifiably relied in good faith. See
Gross v..City of Riviera Beach, 367 So.2d 648 (Fla. 4th DCA 1979). '

The decision of the Staff Commilttee, in disapproving Interstate’s application to
vest its development rights against the 2010 Comprehensive Plan will very likely result in a
requirement of a more extensive development approval process. Under the 2010 Comprehensive
Plan, Interstate will face added restrictions on development as well as added expense in attempting
to develop the remaining 15.6 acres of the property to Interstate’s view of the "highest and best
use.” However, Interstate has simply failed to show that the decision of the Staff Committee in this
case cannot be sustained by the preponderance of the evidence or that the decision departs from the
essential requirements of law.

ORDER

Based upon the Finding of Fact and Conclusions of Law, it is

ORDERED that the denial of Petitioner’s Application by the Staff Committee is
AFFIRMED. - |

DONE AND ENTERED this 10th day or December, 1990, in Tallahassee,
Florida. . .

JAMES W. YORK

Assistant Director

Division of Administrative Hearings
The DeSoto Building

1230 Apalachee Parkway
Tallahassee, FL 32399-1550
904/488-9675

FILEP with the Clerk of the
Division of Administrative Hearings
this 10th day of December, 1990.



POLICY/OBJECTIVES

OBJECTIVE I.5

'POLICY I.5.1

The County shall establish administrative
procedures and standards by which a property
owner may demonstrate that private property
rights have vested against the provisions of the
Comprehensive Plan. These administrative
procedures shall provide determinations for the
consistency of development with the densities
and intensities set forth in the Comprehensive
Plan and that development is not subject to the
concurrency requirements of the Comprehensive
Plan.

Applicaﬁions for vesting determinations shall be
evaluated pursuant to the following criteria:

(a) Common Law Vesting: A right to develop or
to continue the development of property
notwithstanding the Comprehensive Plan may
be found to exist whenever the applicant
proves by a preponderance of evidence that
the owner or developer, acting in good
faith and reasonable reliance upon some act
or omission of the County, has made such a
gsubstantial change in position or has
incurred such extensive obligations and
expenses that it would be highly
inequitable and unjust to destroy the right
to develop or to continue the development
of the property.

(b) Statutory Vesting: The right to develop or
to continue the development of property
shall be found to “exist if a valid and
unexpired final development order was
issued by the County prior to July 23,
1991, substantial development has occurred
on a significant portion of the development
authorized in the final development order,
and is completed or development is
continuing -in good faith as of July 23,
1991, A "final development order" shall be
any development order which approved the
development of land for a particular use or
uses at a specified density of use and
which allowed development activity to
commence on the land for which the
development order was issued. "Substantial
development” shall mean that all required
permits necessary to commence and continue
the developnment have been obtained;

D —




POLICY I.5.2

POLICY I.5.3

permitted clearing and grading Thas

commenced on any significant portion of the
development; and the actual construction of
water and sewer lines, or streets, or the
stormwater management system, on that
portion of the development is complete or
is progressing in a manner that
significantly moves the entire development
toward completion.

The following categories shall be presumptively
vested for the purposes of consistency and
concurrency and shall not be required to file an
application to preserve their vested rights
status: (1) all active and valid building
permits issued prior to July 23, 1991; (2) any
structure on which constructio has Dbeen
completed pursuant to a valid building permit.

The following categories shall be presumptively
vested for the purpose of consistency and shall
not be required to file an application to
preserve their vested rights in this regard:
(1) all lots of record as of July 23, 1991,
whether located within a subdivision or without,
but only to the extent of one single family
residence per lot; however, such lots shall not
be contiguous as of July 23, 1991 to any other
lot(s) owned by or under contract for deed to
the person(s) applying for the single family
residence building permit; (2) all contiguous
lots of record as of July 23, 1991, whether
located within a subdivision or without, where
such lots are treated as one lot for one single
family residence.
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Did Equitable Estoppel Survive the
Growth Management Act?

[TIhe theory of estoppel amounts to nothing
more than an application of the rules of fair
play. One party will not be permitted to invite
another onto a welcome mat and then be
permitted to snatch the mat away to the
detriment of the party induced or permitted to
stand thereon.!

s we all know, a property
owner ‘who has relicd to his
detriment by changing his po-

sition in good faith onsome

act or omission of government may, suc-
cessfully invoke the doctrine of equitable
estoppel.2 If the property owner i success-
ful in arguing equitable estoppel, he may
begin or continue development even though
the project or a phase of it may not
otherwise be permissible.’?

However, in 1985, the Florida Legisla-
ture enacted the Local Government

Comprehensive Planning and Land Devel-.

opment Regulation Act (Growth Manage-
ment Act).4 The act has been described as
‘the linchpin of “a fully integrated state,
regional, and local comprehensive plan-
ning process.”S One of the purposes of the
Growth Management Act is to strengthen
the powers of local governments in estab-
lishing and implementing planning
programs to guide and control future
development.5 The Florida Legislature,
however, recognized the importance of
protecting private property rights by in-
cluding in the act a limitation against
takings? and providing for vested rights.8
The vested rights provision reads as
follows:
Nothing in this act shall limit or modify the
rights of any person to complete any develop-
ment that has been authorized as a development
of regional impact pursuant to chapter 380 or
who has been issued a final local development
order and development has commenced and is
continuing in good faith.®
"By adding the vested rights provision,
the Florida Legislature attempted to set
forth specific guidelines for determining
when a development that is- inconsistent
with a local government’s comprehensive

m

May a landowner
invoke equitable
estoppel in the
aftermath of the

Growth
Management Act?

by J. Dudley Goodlette
and Kevin G. Coleman-

plan is nevertheless permissible. However,
the vested rights provision does not spe-
" cifically or necessarily preclude the doctrine
of equitable estoppel under the Growth
Management Act. This article addresses
the issue of whether a landowner may
successfully invoke the doctrine of equita-
ble estoppel in the aftermath of the Growth
Management Act. .
Other than authorized developments of
regional impact, a project is not vested
until the developer obtains a final local
development order and commences and
continues development in good. faith.1®
Unfortunately, the term “final local devel-
opment order” is not defined under the
Growth Management Act. Recent declara-
tory statements issued by the Department
of Community Affairs indicate that local
governments are responsible for determin-
ing when a “final local development order”
has been issued.!! The Department of

Community Affairs has recently stated,
however, that the term “final local devel-
opment order” must be “some governmental
action which authorizes commencement
of an activity which falls within the defini-
tjon of development in Section 380.04,
Florida Statutes.”'? Local -governments
are apparently empowered to restrict a
developer's ability to obtain vested rights
by narrowly defining the term “final local
development order.” If local governments

- fail to define “final local development

order” in their land development regula-
tions, a court may lock to the Growth
Management Act for guidance. Although
the act does not define “final local devel-
opment. order,” the term “development
order” is defined as “any order granting,
denying, or granting with conditions an
application for. a development permit.”?
In turn, a “development permit” is defined
to include “any other official action of
local government having the effect of
permitting the development of land.”™ A
landowner could make a palatable argu-
ment that these definitions do not preclude,
and in fact are consistent with, the doc-
trine of equitable estoppel. :

Simply stated, equitable estoppel cre- [

ates development rights when a landowner
relies to his detriment upon some official
action of local government.!5 This chardc-
terization is arguably encompassed within
the definition of “development permit”
found in F.S. §163.3164(7). Therefore, if
a local government fails to define the term
“final local development order,” a court
may concludé that a developer who has

relied to his detriment upon an official

action of local government has received a
final local development order for purposes
of the vested rights provision of the Growth
Management Act.

Even if a local government restrictively
defihes the term “final local development
order,” the common law dactrine of equi-
table estoppel is not necessarily precluded.
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While Florida case law indicates that
*fjuitable estoppel will not apply to “trans-
httions that are forbidden by statute or
that are contrary to public policy,”!6 a
Isdowner could persuasively assert that
the Growth Management Act does not
tearly establish a public policy to pre-
Hude the application of equitable estoppel.
fi fact, the introductory clause of
4163.3167(8) provides “[n]othing in this
At shall limit or modify the rights of any
fiérson. . .."” Such language expresses a

broad policy to protect property rights. If
the legislature had intended to preclude all
development which was inconsistent with
a local government’s comprehensive plan
except as provided in §163.3167(8), it
would have stated; “No development which
is inconsistent with the appropriate local
government’s comprehensive plan may be
completed or commenced unless the devel-
opment has been” authorized as a
development of regional impact pursuant
to Chapter 380 or has been issued a final
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local development order and development
has commenced and is continuing in good
faith,”

In fact, the Florida Legislature likely
did not intend to eliminate equitable es-
toppel under the Growth Management
Act, While the legislature possesses great
discretion in determining public policy,!?
a presumption exists that the legislature
does not intend to alter existing law
without expressing a clear intent to do
50.18 Because the doctrine of equitable
estoppel is firmly rooted in Florida com-
mon law,!? it should remain as a means
for protecting property rights until the

Jdegislature clearly precludes its

application.

Local governments may be unsuccessful
to the extent they argue that the Growth
Management Act necessarily eliminates
equitable estoppel by clearly stating an
intent to preclude developments that are
inconsistent with local cornprehensive plans.
As one writer has described the doctrine
of equitable estoppel:
1t is a rule of last resort, but when it is aroused
into activity, it stays the operation of other
rules which have not run their course, when to
allow them to proceed further would be a
greater wrong than to enjoin them perma-
nently. It may, in proper cases, operate to cut
off the right or privilege conferred by statute
or even by the Constitution.?®

Although not in a land use context, the

Florida Supreme Court recently addressed
the issue of whether equitable estoppel is
available when a statute seemingly pre-
cludes its application.?! The court concluded
that the plaintiff was entitled to invoke the
doctrine of equitable estoppel despite the
fact that the defendants had complied
with the literal terms of a statute. The
court explained:
Further, absent specific statutory provision,
there is no rule of law which in general exempts
statutory rights and defenses from the opera-
tion of the doctrine of equitable estoppel.
Significantly, the statute neither expressly disal-
lows application of the doctrine nor contains
language suggesting such a result,?

Although the Growth Management Act
apparently permits local governments to
narrowly define the term “final local de-
velopment order,” thereby limiting the
availability of vested rights, the act does
not specifically preclude the doctrine of
equitable estoppel. Nor does the act con-
tain language suggesting that equilable
estoppel is no longer available. Other

-1 courts have been reluctant to hold that a

statute has precluded application of the
doctrine of equitable estoppel even though
the statute would apparently call for such
a result.?3 In Hittel v. Rosenhagen, 492
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So.2d 1086 (Fla. 4th DCA 1986), the
Fourth District Court of Appeal con-
strued a statute governing tax liens and
held that it did not preclude a taxpayer
from arguing equitable estoppel. In part,
the statute read: “No act of omission or
commission on the part of any property
appraiser, tax collector, ... shall operate
to defeat the payment of the taxes. , . ."4
The local government argued this provi-
sion precluded the landowner from as-
serting the doctrine of equitable estoppel.
The court disagreed and held “the statute
does not absolve the county and its offi-
cers from conduct that might create an
equitable estoppel argument against it,"25
In Rosenhagen, the statutory tax provi-
sion was seemingly the legislature's attempt
to preclude a landowner from prevailing
under the theory of estoppel. Conversely,
the vested rights and other provisions of
the Growth Management Act are even less
clear in establishing a legislative intent to
preclude equitable estoppel. As a result,
. courts will likely permit developers to
argue estoppel even if they are unable to
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satisfy the strict criteria set forth in the
vested rights provision of the act.

An argument that equitable estoppel is
necessarily precluded under the concur-
rency provisions of the Growth Manage-
ment Act must also fail. Under the Growth
Management Act, a local government’s
comprehensive plan must contain a capital
improvement element to consider the ade-
quacy of public facilities.?6 Public facilities
needed to support development must be
available concurrent with impacts of such
development. Under the concurrency doc-
trine, development is precluded if the local
government has insufficient public facili-
ties and services required to support the
proposed development.?” Any aggrieved
or adversely affected party has standing
to challenge the issuance of development
orders for any development the approval
of which would be inconsistent with the
local government’s plan.28

Local governments may argue that equi-
table estoppel cannot be invoked by a
landowner to the extent it would allow
developments which violate concurrency,
However, courts have rejected a local
government’s argument that estoppel can-
not be applied when it would operate ta
bring about an otherwise unlawful re-
sult.?® Thus, a development could be
allowed to proceed even though it would
be in violation of concurrency. Also, equi-
table estoppel is a suit in equity,®® and as
such, a court has great discretion in fash-
ioning a fair remedy.! Accordingly, a
local government may be unsuccessful in
arguing that the concurrency requirement
operates to deprive the landowner of a
remedy even though the landowner has
proven the elements of equitable estoppel,
In fact, to the extent the development is
precluded under the local government’s
comprehensive plin due to concurrency,
a court could nevertheless compel a local
government to pay money damages to the
developer if the landowner has established
a basis for relief under equitable estoppel.
In essence, concurrency is preserved while
the developer is fully compensated.

The Growth Management Act was en-
acted to ensure orderly and controlled
development. To the extent that a devel-
oper fails to meet the statutory vested
rights criteria as defined through a local
government’s land development regula-
tions, the landowner could argue that the
local government is equitably estopped
from enforcing its comprehensive plan
and land development regulations, In fact,
a local government which has caused a
property owner to rely to its detriment

upon some governmental act or omission
may discover that the Growth Manage-
ment Act and its vested rights provision
will not halt the otherwise inconsistent
development.[]
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309 So.2d 571, 573 (Fla. 2d D.C.A. 1975)
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:TATE OF FLORIDA
DEPART' NT OF COMMUNITY AFFAIRS
GENERAL DEVELOPMENT CORPURATION
"Petitioner,
v. CASE NO. 88-DS-1

'STATE DEPARTMENT OF COMMUNITY
AFFAIRS,

)
)
)
)
)
)
)
;
Respondent. )
)

DECLARATORY STATEMENT .

On May 16, 1988, General Development Corporation (GDC)'
petitioned the Department of Community Affairs (DCA) for a ‘
Declaratory Statement pursuant to Section 120.565, Florida

tatutes (1987) and Chapter 9-4, Florida Adm;nistrative Code, on
the following issues:

1. Whether Subseétion 163.3167(8) applies to the subject
GDC properties indentified in Petitioner's Exhibit B which have
valid and final DRI Development Order?

2. Whether the subject GDC properties which have valid and
final DRI development orders under Chapter 380, Florida Statutes,
would be subject to the level of service requirements establ;shed
by land development regulations adopted by local government under
Paragraph 163.3202(2)(g)?

3. Whether Subsection 163.3167(8) would apply to those GDC
properties which have been issued final local development orders
and development has commenced énd is continuing in good faith?*

4. Whether those GDC properties referred to in Paragraph 3

EXHIBIT "p"



abov  would be subject to the level of service requirements

est: 1ished by land development rogulations adopted by local
gove nment under Paragraph 63. 3202(2)(9)7*

5. wWhether GDC properties which do obtain (1) a valid and

final DRI development order or (1ii) final local development
orders where development has commenced and is continuing in good
faith,* priof to the adoption of the local comprehensive plan
" under Subsection 163.3184(2), would be exempted under Subsection
163.3167(8) from: '

(1) the consistency requirements under Subsections
163.3194(1) and (2) (cite corrected in Petitiomer's letter of
7/26/88), and/or '

(ii)  the concurrency reqﬁirements of Paragraph 163.3202(2)(g)?

6. wWhether GDC properties which do obtain (i) a valid and
final DRI development ordér or (ii) final development orders
where developmept has commenced and is continuing in good faith,=
subseghent to the adoption of the local comprehensive plan under
Subsection 163.3184(2) but prior to the adoption of land
developmént regulations referred to in Paragrﬁph 163.3202(2)(9)
would be exemptea under Subsection 163.3167(8) from:

(1) the concurrency reguirements of Paragraph
163.3202(2)(9),.and/or

(ii) the interim requirements in the third sentence of
Paragraph 163.3194(1).(b)?

7. Whether Subsection ;63.3167(8) exempts from the

application of Paragraph 163.3202(2)(g) those GDC pfoperties




jdentified in Paragraph 6 of the Petition which have received a
master plas deve’opment order under Subsection 380.06(21),
Florida Statutes?

8. Whether Subsection 163f3194(1)(a) (cite corrected in
Petitioner's letter of 7/26/88) applies to GDC properties that.
have been authorized as a development of regional impact pursuant
to Chapter 380 where such development-receives a non-substantial
deviation approval under Subéection 380.06(19), Florida Statutes,
subsequent to the adoption of the revised comprehensive plaﬁ
and/or land development regulatiéns?

9. Whether the provisions of Subsection 163.3167(8)'app1y
to those changes to GDC properties requiring further development-
of-regional impact review pursuant to Paragraph 380.06(19)(g).
Florida Statutes, after the adoption of the revised comprehensive

plan and/or local land development regulations?

* "The above questions are based on the premise that the
applicable local government would find and conclude that the
GDC properties referred to above in general terms have been
issued final local development orders and development has
commenced as [sic] is continuing in good faith."




FINDINGS OF ACT

A. The following Fiqdings of ct were taken from the
Petition for Declaratory Statement -nd DCA, while making no
independent inveétigation as to the truth or accuracy of these
facts, accepts them as presented for the purpose of responding to
the pPetition.

' 1. The Petitioner 1is General Development Corporaticp, a
pDelaware corporation authorized to do business in the State of
Florida (hereinafter "GDC"), whose mail;ng address is 1111 South
| payshore Drive, Miami, Florida 33131, and whose Florida
headquarters are located at the same address.

2. On February 10, 1978, the State of Florida Department of
Administratigh, through the Division of State Planning, and GDC
entered into an Agreement, as amended on August 26, 1985, which
established requirements for the future review and approval of
GDC's projects located throughout the State of Florida as
developments of regional impact pursuant to Section 380. 06, F.S.

3. Subsequent to the execution of this Agreement, GDC
acquired additional properties in the State  of Florida at Silver
springs shores, Marion County, Florida, and at Port La Belle,
Glades and Hendry Counties, Florida. , '

4. GDC has been issued final'local development orders and
" development has commenced and is currently continuing in good
faitﬁ on various GDC properties, that are not developments of
regional impact, located throughout the State of florida.

5. The Elorida Legislature has enacted the "Local




Government Comprehensive Planning and Lan” T~=—~lopment Regulation
Act® in 1985 ("Act"). The'Act has been a : . :d in 1986 and 1987.
The Act contains two substantive requirements which directly
affect GDC's properties as identified in this Petition. These
are known as the "consistency" and "concurrency" rgquirements.

6. The Act requires each local government to adopt a
revised comprehensive plan containing certain mandatory elements
which are described 1n.the Act and Rule 9J-5, Florida
Administrative Code. All development orders issued after the
comprehensive plan is adopted must be consistent with the plan.
A development order is consistent if the land uses, densities or
intensities and 5ther aspects of development thereunder is
compatible with and furthers the objectives, policies, land use
and densities or intensities in the comprehengive plan and if it
meets all other criteria enumerated by the local government.
[Section 163.3194, F.S. "consistency requirement" herein.]

7. The Act requires each local government to adopt or
amend, and enforce land development regulations that are
consistent with and implement the adopied comprehensive plaﬁ
within one year after the comprehensive plan'sladoption. These
regulations must contain certain detailed provisions for the
implementation of the adopted comprehensive plan and for the
provision of pubiic facilties and services which meet or exceeé
the standards established in Section 163.3177 and which are
available when needed for the development or that development

orders and permits would be conditioned on the availability of



the services and facilities necessary to serve the proposed
developﬁent. .[Section 163.3202, F.S., "concurrency requireﬁents"
herein.]

8. The Act also provides in Subsection 163.3167(8) a
prohibition against 1imiting or modifying the rights of any
person to complete any development that has been authorized as a'
development of fegional impact pursuant to Chapter 380 or that
has been 1ssued.a finél local development order, ‘on which
development has commenced and is continuing in good faith.

B. The following Findings of Fact were made by DCA upen
"review of its files, recofds, statutes, and rules.

1. Respondent 1is the~qur;da'Department of Community
Affairs, also known as the State of Florida Land Plannihg Agency,
whose address is 2740 Centerview Drive, Tallahaséee, Florida
32393. ' _

2. The development orders issued for the following GDC
éroperties, listed in pPetitioner's. Exhibit B, contained
authorization of a speéific amount and plan of development
without the necessity of further or additional review and
approval by the local government:

peSoto County-villages of DeSoto.
Port St. Lucie-Midport

port st. Lucie~sharrett

Port st. Lucie-Eastgate/Town Centre
Palm Bay-Oakwood Village

Palm Bay—Interéhange



Palm Bay-Sandy Pilnes
st. Johns County-Julington Creék
3; The following DRIs, listed in Petitioner's Exhibit B,
were approved as master pian DRIs and have received authoriza-
tion, through subseqguent incremental development orders or
settlement agreement, to begin development of the project:

Charlotte County - Murdock Center, Increments
I and II

Glades County - Port LaBelle, Increments I,
II and 11I

Hendry County - Port LaBelle, Increments I,
II and III

North Port - Myakka Estates, Increment I and
Settlement Agreement

CONCLUSIONS OF LAW

The Florida Denartment of Community Affairs has jurisdiction
of the Petition for Declaratory Statement pursuant to Section
120.565, Florida Statutes (1987) and Chapter 9-4, Florida

Administrative Code, and responds as follows:

Petitioner's Question 1

Petitioner questions whether Subsection 163.3167(8) applies
to its properties which have received a valid and final DRI
developﬁent order.

As stated in Findings of Fact B2 and 3 above, the properties
listed in Petitioner's Exhibit B (attached to the Application

for a Declaratory Statement) have valid, final DRI development



orders and are presently 1in full force and effect.. The terms and
conditions of the petitioner's DRI development orders,. and the
provisions of Section 380.06, Florida Statptes, determine or
define what rights Petitioner has to develop the DRIS to
completion. The following prohibition, sbecified in subsection
—163;31§7(8), Florida Statutes, is applicable to the DRI.
development orders listed in Petitiocner's Exhibit B.

4No£hing in this act shall limit or modify the

rights of any person to complete any.

development that has been authorized as

development of regional impact pursuant to

chapter 380, or who has been issued a final

local development order and development has

commenced and is continuing in good faith.

It is the Department's position that the intent of
Subsection 163.3167(8), F. S., was to "grandfather" or "vest"” é
developer's rights to complete his project as originally approved
by the local éovernmgnt under 1ts.existing comprehensive plan and
land development regulations. The prohibition'against'thé
modification or limitation of these development rights was
directed specifically to local govetnments for consideration when
they aré establishing the needs of the Zommunity, drafting the
revised comprehensive plan and implementing that plan through new
1and‘develppment regulations. ‘

| The provisions of Subsection 163.3167(é) prevent a local
governhent from mandating reguirements for new development
regulations that would so change or alter a DRI developmené'order

that it would materially or substantially affect the developer’s
ability to cOmplete the development authorized in the development



order.‘ This prohibition was specifically intended to protect a
developer from the risk of planning and receiving épproval for
his proposed project under one set of regulations and then having
to comply with a new set of different regulations before or '
during construbtion.

DRI development orders and final local development orders
establish specific development rights that must be recognized and
rgspecteé by both the developer and the local government.

Certéin development rights that would be specifically protected
by Subsection 163.3167(8) would include but not neéessarily be
Iimited to the following: authorized land use; density or
intensity of development; staging or phasing of development; and
other conditions of development or mitigation that are specific

" to each DRI development order issued.

Petitioner's Questioh.g

"Petitioner requests a aetermination of whether its DRI
developments which have valid and final DRI~development orders
would be subject to the level of service requirements established
by the land developmegt regulations adopted pursuant to paragraph
163.3202(2)(g), F.S. Local governments must establish level of
service standards for public facilitles and services in their
comprehensive plan. kSee Section 163.3177, F.S.) They also must
édopt land developmeﬁf regulations that implemént the revised A

comprehensive plan and provide that services and facilities

will be available when needed to accommodate development withirn



their jurisdiction. (See Subsection 163.3202(2), F.S.) This
statutory requirement is codified in Paragraph 163.3202(2)(g),
which states in pertinent part:

‘Not later than one year after its due date .

for submission of ‘local government

comprehensive plans . . . , a local

government shall not issue a development

order or permit which results in a reduction

in the level of services for the affected

public facilities below the level of services

provided in the comprehensive plan of the

local government. )
petitioner questions whether this provision will affect its -
existing DRI development orders. It is the Department's opinion
that this potentially broad prohibition of the issuance of
development orders would not épply to limit or modify rights to
complete a previously authorized DRI. Existing DRI development
rights are specifically protected by operation of Subsection
163.3167(8) and may not be limited by local governments through
application of Sections 163.3177 or Subsection 163.3202(2). The
provisions of Subsection 163.3167(8) prevents a local government
from mandating reguirements in new development regulations that
would so cﬁange or alter a DRI development order that it would
materially or substantially affect the developer's ability to
complete the development authorized in the development order.
Further, the local government, in assessing its needs for future
facilities or services to maintain a projected level of service
standard, should have taken into consideration the ‘development

rights and impacts of all authorized DRIs within their

jurisdiction. 1If it has not taken these devélopment rights and

10



impacts into écdount in its calculations, a local government is
‘not relieved from its obligation to respect those rights or to
issue permits that would give them effect.

Certain DRI development rights that would be specifically
protected by éubsection 163.3167(8) would include but not be
limited'tq the following: the authdrized land use; density or
intensity of development; staging or phas;ng of development;'and
other conditions of development or mitigation that are specific
to each DRI development order issued. It is the Department's
understanding that the legislature did not intend and the law
does not allow, (thfough Subsectioﬁ 163.3167(8), F.5.), a local
government to use the compfehensive planning process as a means
" of reassessing and divesting development rights existing

. under previously reviewed and approved DRI development orders.

Petitioner's Question 3

This quéstions concerns the'applicability of Subsection
163.3167(8) to GDC propertiés, non-DRIs, which have been issued
final local development orders on which development has comhencgd
and is continuing in good faith. 1If a final local dgveloﬁment
order has been issued on a non-DRI size project and development has
commenced and is continuing in good faith, it is the Department's
position that the same protection afforded DRI development orders
should apply to the final local development order conditions.
subsection 163.3164(5), Florida statutes (1987)., brovides that

the term "development® has the same meaning given it by Section

il



380.04 which ccaitains a broad definition of development and gives
detailed examples of what is and is not development. A final
local development order, for purposes; of Subsection 163.3167(8),
Florida Statutes, must be some governmental action which
authorizes commencement of an activity which falls within thé
definition of development in Section 380.04, Florida Stétutes.
That activity must have commenced and must be continuihg.in good
faith. The questions of whether a final local development order
has been issued and whether development has commenced and is
continuing in good faith must be determined by the local ‘
government and not by the Department. "If these conditions exist,
it is clearly legislative intent, as specified in Subsection
163.3167(8), that neither a revised comprehensive plan nor
development regulations adopted pursuant thereto are to limit or

modify the developer's right to complete that development. -

Petitioner's Question 4

Petitioner asks whefher GDC properties (non-bRI) which have
previouﬁly obtained a final local deveibpment order, and on'whigh
development has commenced and is continuing in good faith would
be subject to the level of service réquiremeﬁfs established by
the land Qevelopment regulations adopted pursuant to paragraph
163.3202(2)(g). As stated in the response to Petitioner's
Question 3, if tﬁé non-DRI size development has received a final
local development order following which development has commenced

and 1s proceeding in good faith as determined by the local

12
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government, the general prohibition against issuénce of permits
under conditions specified in paragraph 163.3202(2)(g). F.8.,
does not apply to that authorized development.

Petitioner's Question 5

Petitioner questions'whethef DRI deyelopment orders and
final locgl'development orders under which developmeﬁt has
commenced and is continuing in good faith, if obtained prior to
the adoption of the revised local comprehensive plan (Subsecﬁidn
163.3184(2), F.S.), would be exempted from both thé consistency
and concurrency requirement§ of Chépter 163. Because these
development orders were adopted prior.to the adoption of the
revised comprehensive plan, it is the Department's opinion that
the same protections discussed in response to pPetitioner's
Questions 1 through 4 would be applicable. The terms and
conditions of the‘devélopment orders issued would be subject to
the terms and conditions of the land development regulations and
comprehensive plan in effect at the time thé'propésed development
was reviéwed and approved. The development orders adoptgd would
be.protected, by virtue of Subsection 163.3167(8), against
éompliancé with the new cqmprehensive plan’provisions.

However, DRI and other development orders may contain an
infinite variety of terms and conditions which delineate and
define specific development rights created therein. 'Dependeﬁt
upon the terms or conditions of these provisions, certain of

these rights may not be exempted .from compliance with the

13
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2er"inent portions of the new comprehensive Plan or land
development regulations adopted thereunder. For example, when a
local government is adopting a DRIAdevelopmeht order, it is
required tovestablish a date until which the'approved DRI shall
not be subject to down-zoning, unit density_reduction or .
intensity reduction, unless the local government can dehonstrate,
among other things, that the change is essential to the public
health, safety or welfare. (See.Subsection 380.06(15), F.S.) If
such a provision is contained in a DRI development order, once
the date specified has been passed, it may be within the local °
government's authority, subject to constitutional.or cohmon law

" limitations, to down-zone, reduce unit density or intensity
~without having to prove necessity for the change based on healéh,
safety and wélfare considerations. .

Further, if the local government adopted a development order
which incorporates the concurfency requirements of Subsection
(163.3202(2), then the development order would be subject to the
concurrency provisdons of Subsection 163.3202(2). To reiterate,
the terms and provisions of the'development orders, either DRI or
final local development orders which meet the test set forth in
163.3167(8), would determine the deve;opment rights *"vesteg"
under the revised comprehensive pPlan and land development
regulations adopted to implement the plan's provisions.
Generally, these "vested" development orders would be exempt from
both the consistency and concurrency requirements of Chapter 163.

As indicated in this response, however, a local government is

14




fully within its rights a, authority to include provisions in
the development order it ues which would require the
provisions of public facil -ies and services concurrent with the

need generated by the approved development.

Petiticner's Question g'

This question asks whether a DRI or other final local
developmént order on which development has commenced and is
continuing in good faith, obtained subsequent~to adoption of the
local comprehensive planubut prior to the adoption of the land
‘development regulafions, would be exempted by Subsection ‘
163.3167(8) from requirements of paragraphs 163.3202(2)(g) or the
requirements of the third sentence of paragraph 163.3194(1)(b).
It is thg Department's position that Subsectiop 163.3167(8)
applies only to DRI or other development orders adoptea prior to
the adoption of the revised local comprehensive plap.~'As
explained above, this'provision acts to recognize the "vested"
aspect of development rights which arose from the review and
approval of a proposed plan of development under the prior
comprehensive plan and land development regulations. Thus, any
development orders (DRi or others) issued after the adcption of

the revised comprehensive plan must contain provisions that are

consistent with provisions of that revised plan, even if the land

development regulations have not yet been adopted. Because of
this consistency requirement, the development orders issued would

be subject to whatever concurrency requirements are detailed in
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the revised comprehensive plan. Tﬁus, the vested rights
provisions of Subsection 163.3167;8, iould not apply to these
development orders:.
The third sentence of Paragraph 163.3194(1)(b) states:

During the interim period when the provisions

of the most recently adopted comprehensive

plan, or elements or portion thereof, and the

land development regulations are )

inconsistent, the provisions of the most

recently adopted comprehensive plan, or

‘element or portion thereof, shall govern any

action taken im regard to an application for

a development order.
That provision, when read together with the remainder of
Subsection 163.3194(1y, wekes it clear that once a plan is
adopted, all developmen: orders issued and all actions taken by a
local government must be consistent with the adopted plén.. Thus,
‘any development orders issued to Petitioner after adoption of the
revised cbmpréhensive plan must be consistent with that
comprehensive plan; whether or not land development regulations
have been adopted, pursuant to Paragraph 163.3194(1)(b). In the
circumstances stated, Petitioner's developments would not be
exempted from meeting the reguirements of these statutory

provisions.

Petitioner's Question 7

This questions whether Subsection 163.3167(8) exempts
Petitioner's properties which have received a master plan
development order under Subsection 380L06(21) from the

application of Paragraph 163.3202(2)(g). Large developments

lé

™



planned for buildout over a long period of time may apply for
master plan approval but must submit subsequent increments
proposing specific development for full DRI review and approval
prior to construction. While a master plan deve;opment order may
be issued covering the entire proposed developmént, under the
law, if no development is authorized.in the master plan
development order, the right to commence construction does not
accrue ﬁntil an application for approval for an incremental
portion of the development is filed, DRI review of that increment
is compléteé and a DRI development order for it has been issued.
Development activity may not commence on a master plan
development order unless the master plan development order itself
authérizes a specifié amount of development or until a subsequent
incremental development order authorizing a specific amount of
development is issuéd. Thus, a master plan for a proposed
development does not undergo full DRI review until all increments
thereto have been reQiewed, approved and incremental development
orders issued. The master plan development order generally
outlines standards and criteria governing tge submission and
revieh of incremental applications. Therefore, the provisions of
Subsection 163.3167(8) would protect the developmeﬁt rights
obtained under the subsequent incremental development orders of a
master plan development order which had been issued prior to the
adoption of the revised comprehensive plan. Subsection
163.3167(8) would not protect future increments not yet reviewed

or approved, except to the extent that the master plan
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development order established certain Jevelopment rights which
were applicable to all future increme il devélopment and which

did not require additional DRI review.

Petitioner's Question 8

&his question asks whether Paragréph'I63.3194(l)(a) applies
to Petitioner's previously approved DRI properties which, after
adoption of a revised comprehensive plan, obtain a development
order from local gerrnment that.approves changes to the DRI
which are minor and not substantial deviations requiring further
DRI review pursuant to Subsection 380.06(19). »

It is assumed, for purposes of responding to this question,
that the local gévernment, during the comprehensive planning
process, recognized the previously apprbved DRI aﬁd adopted a
‘plan that did not limi£ or modify rights to develop the DRI, as
required.by Subsection 163.3167(8). Therefore, the approved DE:
is assumed to bg consistent with the combrehensive plan, prior tec
any changes. Proposed changes to the DRI that would be so minor
as to constitute non-substantial déviat}ons under Subsection
380.06(19) would probably not be inconsistent with the plan.
However, the law is clear that whether proposed changes to a DRI
are substantial deviations or not under Section 380.06(19), all
development orders and actions takep by local government after
plan adoption must be consistent with the plan, pursuant to
Paragraphs‘163.3194(1)(a)‘and (b). béI development orders

amending the original order to incorporate changes after plan
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adoption would also have to meet that standard. But a local
goverﬁment may not use the fact that minor cha. es iv a DRI are
approved in a developﬁent order as,é pretext for applying the
concurrency requirements in Paragraph 163.3202(2)(g) and for
ignoring the protection conferred onn the DRI by operation of

Subsection 163.3167(8).

Petitioner's Question 8

Petitioner questions whether its DRI properties approved
prior to adoption of the revised comprehensive plan retain the
protection of development rights.afforded by Subsection
163.3167(8) if changes constituting a substantial deviation which
require further DRI review pursuant to Subsection 380.06(19) are
proposed.

Tt is clear that a development order approving a substantial
deviation under Subsection 380.06(19) must still be consistent
with the adopted comprehensive plan, because Section 163.3194(1)
‘requires it. However, other portions of the DRI which are not
within the area of the proposed changes should not be affected ir
the development order approving those changes. Paragraph
380.06(19)(g)4. states:

Development within the previously approved
development of regional impact may continue,
as approved, during the development-of-
regional-impact review in those portions of
the development which are not affected by the
proposed change.

Furthermore, the law provides that any new conditions in the

amended development order may only address issues raised by the
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proposed changes. (Paragraph 380.06(18)(g)3.) Therefofe, the
protection afforded by Subsection 163.3167(8) would remaln intact
for all development rights which were not the subject of the
changes. Restated, any change (substantial deviation or non-
substantial deviation) to a development right within a
development order subéequent to the adoption 0f the revised
'comprehensive plan removes the protection of Subsection
163.3167(8) for only those development rights being changed. All
other portions of the development orders, and development rights
received thereunder, shall remain unaffected by the.chapges and’
fully protécted by Subsection 163.3167(8) against forced

compliance with the revised local comprehensive plan.

This Declaratory'statement constitutes final agency actién,
pursuant‘to Chapter 120, Florida Statutes. A party whé‘is
adve;sely affected by this Declaratory Statement is entitled to
judicial review .pursuant to Sett;on 120.68, Florida Statutes. To
initiate an appeai, a potice of appeal must be filed with the
Department's clerk of agency‘proceedings, 2740 Centerview Drive,
Tallahassee, Florida 32399-2100, and with the appropriate
District Court of Apﬁeal within 30 days of the filing of this
Final Order with the Department's clerk of agency préceedings. A
notice of appeal should be accompanied by the filing fee

specified in Section 35.22(3), Florida Statutes.
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