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This Document Contains the Following Reviews:

Staff Review

Local Planning Agency Review and Recommendation

Board of County Commissioners Hearing for Transmittal

Staff Response to the DCA Objections, Recommendations,
and Comments (ORC) Report

Board of County Commissioners Hearing for Adoption

STAFF REPORT PREPARATION DATE: December 2, 2002

PART I - BACKGROUND AND STAFF RECOMMENDATION

SUMMARY OF APPLICATION

o

APPLICANT:
LEE COUNTY BOARD OF COUNTY COMMISSIONERS
REPRESENTED BY LEE COUNTY DIVISION OF PLANNING

REQUEST:
Amend Policy 100.2.3 of the Housing Element by replacing the outdated reference to the
approval process of "Special Permit" with the current process of "Special Exception."

STAFF RECOMMENDATION AND FINDINGS OF FACT SUMMARY:

1. RECOMMENDATION: Planning staffrecommends that the Board of County Commissioners
transmit the proposed amendment as follows:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be
permitted in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use
categories without respect to the density limitations that apply to conventional residential districts.
The density of such housing is limited to 50 occupants per acre of actual housing area and will be
reviewed on a case-by-case basis during the planned development or ~ .~ecial
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Exception zoning process. The applicant must demonstrate that impacts of the farm worker
housing will be mitigated. (Amended by Ordinance No. 94-30)

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

"Special permits" are no longer issued by Lee County. The function and term "special
permit" are now met by the function and term "special exception."

Policy 100.2.3 should be updated to correctly describe the zoning processes that are
available to permit housing for farm workers in the Rural, Open Lands, and Density
Reduction/Groundwater Resource land use categories, without respect to the density
limitations that apply to conventional residential districts.

C.    BACKGROUND INFORMATION

Policy 100.2.3 of the Comprehensive Plan remains unchanged from the initial language adopted by
Ordinance 94-30. LDC amending Ordinance 96-06 provided that the zoning function ofa"special permit"
would be incorporated into the definition and procedure of the zoning function "special exception." The
proposed amendment to Policy 100.2.3 was initiated by the Board of County Commissioners on September
24, 2002 to update the Comprehensive Plan to reflect this change in zoning terminology.

PART II - STAFF ANALYSIS

A. STAFF DISCUSSION

.Existing language in the Comprehensive Plan reads:

POLICY 100.2. 3: Housing for farm workers, as defined by ss 420. 503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use categories without
respect to the density limitations that apply to conventional residential districts. The density of such
housing is limiied to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case
basis during the planned development or Special Permit zoning process. The applicant must demonstrate
that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-30)

Special permits were originally created as a zoning function of the Land Development Code that provided
a format for evaluation of certain proposed uses, potentially appropriate, but not permitted by fight within
certain zoning districts. Originally, the special permit process required final approval by the Board of
County Commissioners. Over time the BoCC changed the review process, granting the Hearing Examiner
authority to make final determinations on special permits.

The function "special permit" was later incorporated into the LDC zoning function "special exception"
with Ordinance 96-06 because the processes had become too similar to justify the continued use of both.
The required submittal documents, staff review, and Hearing Examiner directive for evaluation of a
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"special exception" application are of equal stringency as were previously required of a "special permit"
application [see attached Exhibit A: LDC Sections 34-145(e, e) and 34-203(d, g) as amended by Ordinance
96-06].

Existing definitions of"special exception" and "special permit" in the LDC, as last amended by Ordinance
96-06, are shown below in strike through/underline format:

Use, special exception means a use or certain specified departures from the regulations of this
cha~ that may not be appropriate generally or without restriction throughout a zoning district,
but which, when controlled as to number, area, location or relation to the neighborhood, would
promote the public health, safety, welfare, order, comfort, convenience, appearance or prosperity,
and may be permitted, in accordance with all applicable regulations.

Use, specialpermit: see Use, special exception.

B. CONCLUSIONS

Changes to the LDC subsequent to the adoption of Policy 100.2.3 of the Lee Plan have caused certain
language in the policy to be inconsistent with applicable zoning terminology of the Land Development
Code. To correct this inconsistency, the term "special permit" should be replaced by the term "special
exception" in Policy 100.2.3.

The proposed change in zoning terminology would not alter the functional requirements for review, nor
the process for approval, of farm worker housing in the Rural, Open Lands, and Density Reduction/
Groundwater Resource land use categories as currently proved for in Policy 100.2.3.

C. STAFF RECOMMENDATION

After due consideration, planning staffrecommends.that the Board of County Commissioners transmit the
proposed comprehensive plan amendment. Planning staff recommends the following language
modification be transmitted:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use categories without respect
to the density limitations that apply to conventional residential districts. The density of such housing is
limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case basis during
the planned development or ~ Special Exception zoning process. The applicant must
demonstrate that impacts of the farm worker housing will be mitigated. (Amended by ordinance No. 94-
30)
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PART HI - LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: January 27, 2003

LOCAL PLANNING AGENCY REVIEW
Planning staffgave a brief presentation of the case. One member of the LPA voiced some concern
that the method currently employed by Policy 100.2.3 to limit density may promote overcrowded,
substandard conditions for farm worker housing. A short discussion followed regarding the original
rationale used to determine density limitations of Policy 100.2.3. The panel agreed that since the
current request does not attempt to change the existing density limitation, and because such a
change was not advertised, that the issue should be brought forward for specific discussion at some
later date if the LPA member believes changes are needed.

LOCAL PLANNING AGENCY RECOMMENDATION AND FINDINGS OF FACT
SUMMARY

1. RECOMMENDATION: The LPA recommends that the BoCC transmit CPA2002-22.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The LPA accepted the findings
of fact as advanced by staff.

Co VOTE:

NOEL ANDRESS

SUSAN BROOKMAN

MATT BIXLER

RONALD INGE

GORDON REIGELMAN

DAN DELISI

AYE

AYE

AYE

AYE

AYE

AYE
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PART IV - BOARD OF COUNTY COMMISSIONERS
HEARING FOR TRANSMITTAL OF PROPOSED AMENDMENT

DATE OF TRANSMITTAL HEARING: June 25, 2003

BOARD REVIEW: The proposed comprehensive plan amendment was reviewed as part of the
June 25, 2003 consent agenda. There were no comments or questions specific to this case.

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION: The BoCC voted to transmit the proposed comprehensive plan amendment
to the Department of Community Affairs.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The BoCC accepted the findings
of fact as advanced by staff and the LPA.

VOTE:

JOHN ALBION AYE

ANDREW COY AYE

BOB JANES AYE

RAY JUDAH AYE

DOUG ST. CERNY AYE
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PART V - DEPARTMENT OF COMJ~I~’ITY AFFAIRS OBJECTIONS,
RECOMMENDATIONS, AND COMMENTS (ORC) REPORT

DATE OF ORC REPORT: September 5, 2003

DCA OBJECTIONS, RECOMMENDATIONS AND COMMENTS: The DCA had no
objections, recommendations, or comments concerning this amendment.

B. STAFF RECOMMENDATION: Adopt the amendment as transmitted.
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PART VI - BOARD OF COUNTY COMMISSIONERS
HEARING FOR ADOPTION OF PROPOSED AMENDMENT

DATE OF ADOPTION HEAR/NG: October 23, 2003

BOARD REVIEW: The proposed comprehensive plan amendment was reviewed as part of the
October 23, 2003 consent agenda. There were no comments or questions specific to this case.

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

BOARD ACTION: The Board voted unanimously to adopt the amendment on a motion
by Commissioner Albion and a second by Commissioner Janes.

BASIS AND RECOMMENDED FINDINGS OF FACT: The Board accepted the findings
of fact as advanced by staff.

VOTE:

JOHN ALBION

ANDREW COY

BOB JANES

RAY JUDAH

DOUG ST. CERNY

AYE

ABSENT

AYE

AYE

AYE
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conducted pursuant te applicable administrative codes and the pmvisio~s cor~tained in this chapter.

(¢) Reports ofdeclsion¢ ~ a public hearing is held, the hearing examiner sh~lB make a walton
rsp~r~ o~ his deeJslon In accordance wit~ the rubes and p~ur~s set fo~ In ~he appilca~l® adrniniskative
c~e, and p~ov~de s copy o~ the ~por~ o~ d~c~slon ~¢~ alB p~ies o~ record, appropriate coun~ s~ and the

¯ B~ o~ County Co~missBone~.

Records.

{t)

The h~rin~ e~arnlner sh~B~ ks~p Bnd~~ed recks o~ a~B meetings, agendas, findings,
¯ ~e~e~Tnina~ns an~ repo~ o~ d~sion. Such-records shaIB R~ publBc r~ords.

{~) A#end~nc~ ~ he~ng~o The h~n~
kno~edge o~ r~ev~ ~c~ ~o a~&nd ~e~ng~ and produo~ r~ewn~ document, and $~a~B ~dvlse the ¢oun~
adrnBnB~tor o~ any ~ai~ur~ ~ comply v~ ~B~

(a) Appeals from ¢drnln~s~afve action.

F.uncgon~ The he~n~ ex~rn~n~’wBB he~ ~nd d~’Jde Bppe~Os ~vher~ R ~s a@Beged ~he~ is ~.n
an’or In any ~rder, r~quk~rn~n~ de�JaSon, ~n~erpr~affon~ deterrnln~t~on ~" a=~len ~ an~
~drninlstrall~ve ofl~c~ charged ~t~ the adrnln~sk’a~on and en~crc~rnen~ o~ the p~ov~s~ns ~
this ~ I~n~ deve~o~rnen~ code or any other o~inanca which Ftov~des ~or si~il~
review; p~v]d~], however, tha~:

~]o app~ ~ ~® he~ng examiner ~ rnav lie ~orn any ac~ by ¢~ ~
ad~inis~ve ¢d~lcJ~ pursuan~ ~:

.,~ order, r~o~u6on or dlr~,-~ve o~ ~e B(~rd o~ Coun~ Cornrnlss]oner~

~y o~dinanc¢ p.Lc~r r~ul~!o~ or Iorov]slon in this cod® which prevides

/~snded by:.
Ord. ~



Considem~ons.

Bn reac~ing his de~siOno ~e he~ng e~am~ner ~ ~ ~ns~de~ ~e ~o~ov~no

Whe~er ~ ~ppeaO i~ o~ ¯ nacre p~p~y b~ugh~ ~o horn for

.,~e~ded by:.



Con=ld®m~onso Bn ~e~hin~ h~ ~ec~e~=~o ~® hee~n~ e~m~ne~ ~ ~ c~ns~c~er Ih® ¯

:~ ~n~ng ~he v~nc¢ ~ n=~ ~ in]uriou~ ~o ~® neigh~c~rho~or othen~ise

~en~ ~y.
C’~.
F~fi~. De~):



~ ~h® gr~n~ng o~? ~® v~nc~ ~ n~ ~ in~urlous ~e ~e n~ighbo~ or

rezon~mg ~ ~ be ~n ~® ~ o~’ e re~ornrn®n~on ~o ~® ~ o~ Coun~

effo~ ~® flgh~ ~:o edc~rs,~ ~® ~r~ of County Commls~ldner~..

h,~e~ded by:,
0~o ~



ZONING

(3)

Whether them exist changed or changing conditions which ~at make approval of
the request appropriate.

_bd. The testimony of any applicant.

The recommendation of staff..

The testimony of the public.

Whether the request is consistent with the goals, objectives, polictes and Intent of
the Lee Plan.

Whether the request meets or exceeds all performance and Iocational standards
set forth for the proposed use.

Whether the request will protect, conserve or preserve environmentally critical
areas and natural resources.

Whether the request will be compatible with existing or planned uses,

i. Whether the reouest will cause damage, hazard, nuisance or other detriment to
persons or property.

Whether a requested use will be In compliance with all ~ general zoning
provisions and supplemental regulations pertsining to the use-as set forth in this
chapter.

Rndings. Before granting any special exceptions, the headng examiner ~ rnu~ find that
the applicant has proved entitlement to the special exception by demonslmtlng compliance
with:

a.    The Lee Plan;

b.    This chapter;, and

Amended by:.
.Ord. 96-08
Eft. Date: 03/27/96 34 - 78

EXHIBIT A
ILDC Section 34-145 (e, e) Ordinance 96-061
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¢.    .~y ot~e~ epp,ca~le county �~rdinancee o~ codes.

8pe¢~] e,~cep~ons rney I:~ r~vlewe~ by themselves o~ ~s s p~ of e rezon]ng.

Judid~ t~vi®~. Jud]c~] r~®~ o~ find d~c~slon~ o~ ~® he~rlng e,~rn~n~" ~’i~h resp~ ~
spe~ exc~p~ons ~ ~ b¢ In drcuR cour~ In ecco~nc¢ wi~ seclion

Zoning

Functlon,s. R~Ing zoning meters, the hearing ey,~rnlner h~s ~he ~o~iowlng prescribe~
duties ~nd r~sp~nslbili~es:

O

~ ~®~n~ng~o In~ud~n~ d®ve~op~en~ o~ c~n~y lrnpeo~

Spe~ ®~csp~on~ ~ mee~ th® c~e~ [or e developmen~ o~ county.
l~peo% ~ ~®~ for~ In ~on 3~203(b).



I
I-

conjunction ~ e rezoning.

,d®slgn~ t~ r~,~v® pen~in~] ~drnOn~’~’at~v® I~lg~tl~n ~ JudOcl~



ZONING

Where applicable, the ranuest will not adversely affect envimnmentaliv critica!
areas and natural resources..

In the case of a planned develeement rezoninat the decision of the HearlP~
Examlrler must also be SUnDorted bv the formal flndin¢iS required by Sections 34-
377(a~’~,a~d (4).

¯ . Where the chanae proposed is within a future urban area category, the Headnn
~Examiner must also find that Urbaq Sandcea.. as defined in the Lee Plan, am, or
will be. available and edeouate to serve the nmLX~_sed land use,

Authority.

The hearing examiner, shall serve.3 in an advisory capacity to the Board of County
Commissioners with respect to zoning matters as set forth in subsection (dX1) of
this section, and in such capacity may not make final determinations.

The hearing exarnlner ~ may not recommend the approval of a rezoning, and.
the Board of County Commlssionem shall rnav not approve a mzoning, other than
the charge re~ue~ published in the newspaper pursuant to section 34-236(b),
unless ~aeh-eh~e the zonlnq district oro~x)sed by the Headng Examilter Is more
restrictiveand permitted within the land use classification e~ set forth In the Lee
Plan.

In reaching hie recommendations, the heartng examiner shall-have IL~ the
authority to recommend conditions and requirements to be attached to any request
for a speclalexseption or vadance included under subsection (dX1)b.3, 4 or 5 of
this sestlon.

Decisions. All decisions of the hearing examiner concemlng zoning matters under thIs
subsection (d) will be in the form of a recommendation to the Board of County
Commiseionem. Only a ~artici~ant plld’~of’t~e~ or his representative will be afforded the
dght to address the Board of County Commissioners"

i---->

Amended by:.
Ord. 96-06
Eft. Date: 03/27196 34-81

EXHIBIT A
[LDC Section 34-145 (e, e) Ordinance 96-06]



ZONING

:1

(._el) Notice of Intent to deny based on insufficient Information.

If the hearing examiner Intends to deny or recommend denial of an application described
in subsections (a) through ~ e) of this section based on the applicant’s failure to provide
Information adequate in scope and detail to address particular IssueS, he may, in his
disoretlon, send a notice of Intent to deny based on Insufficient Information to all �)artlcioants
t~’eee~’feeefd in lieu of a denial or a recommendation to deny the applicetion. The notice
~ mu~ state the.Issues on which, additional information Is necessary and ~ must
direct the applicant to indicate within ten working days whether he Intends to provide the
Information and the date upon which the information will be provided (not to exceed 30
worldng days).

If the applicant does not respond affirmatively within ten working days of the date of the
notice, the hearing examiner ehall must prepare and submit a recommendation or derision,
whichever is applicable, denying the application to the Board of County Commissioners and
all aartidpant~ iN~lee;~-t~/d. If the applicant does respond affirmaffvely, the hearing
examiner ehalt must send a copy of the response to all parties of record along with a notice
of a new hearing date, at which time the new evldense ~all will be considered.

The applicant ~ must submit all of the new evidence provided In accordance with this
section to the zoning staff, whleh~ who ~1 review it and prepare a supplementery staff
report addressing only those issue~ to which the new evidence Is relevant.

(4) The hearlng following the receipt of the new evldence shell will be limited to those Issues
to whlch the new evldence Is mlevanL

(5) No applicant ehall will be entflled to more than .one notice of Intent to deny based on
insuffident Information.

(Zoning Crd..1993, § 900:02; Ord. No. 93-14, § 6, 4.21-93; Ord. No. 94-24, §§ 7-11, 8-31-94; Ord. No. 95-
07, § 13, 5-17-95)

Amended by:.
Ord.
Eft. Date: 03/27/96

¯ EXHIBIT.A
[LDC Section 34-145 (e, e) Ordinance 96-06]

34 - 82



ZONING

annual monitoring for capadty and effect~eness of implementation. At the minimum, the plan ~
must complywith.the spill prevention control and countermeasure plan (SPCC) as-called for in the
f~deral oil pollution prevention regul~aUons~ 40 CFR 112, as amended.

I    ~)
I

(Zoning Old. 1993, § 800.01)

Sac. 34-203. Additional requirements forewfle~ed-appllcatlons requiring public hearing.

(~) Developments of regional Impact. All developments of reglonM Impact Shall ~ comply
with the bformation submittal and procedural requirements of F.S. ch. 380.; ~,~,,:~,:~:~r~
Cc,;;~;;’~:,":~,-:~ ~G:c,r~: ,.":~.~n:n~ Cc,~;~,~,",. Ifthe development of regional Impact i~iulres spacificzonlng
actions (i.e., rezonlng), tbe-~tent-~f the procedures and requirements of se~ieh--34--2e~, this section and
artide IV of this chapter shah rnu~ be met. Additionally, even if the development of regional Impact does
not require any specific zoning action, the apolicant must submit a Vaffic Impact statement, as described in
sec~on 34-373(a)(2)c and detailed in sec~on 10-286., ~h~: b~ub,T,:-’P,~~. Thresholds for developments
of regional Impact can be found in Rodda Administrative Code chapter 27F2.

I (b~ Plenr~ed Develo=)ments. All Planned Devdonments must comPlY with the additional
I infom~ation sub~lttsl afld procedural requirements set forth in section 34-373.

I    (~)

I    (~
I

Amended by:.
Ord. 96-0~
Eft. Date: 03/27196 34 - 91

EXHIBIT A
[LDC Section 34-203 (d, g) Ordinance 96-06]



{c)    Rszonlngs othsr then dsvslopm~nts o~ rsglond Imp~c~

b. .~0 p~p~s~ S~cCur~ ~nd U~ ~ b¢ d®ve~op~d on ~h¢ st~.

Any ®~J~ng pubfl¢



ZONING

the DmDOSed modifications are the mlnlmum necessary to Dro~de for the solar or wind
enemy DroDosal and that the orol:X)aed modifications will not adversely affect adjacent
DroDertlee; (See sed~on 3+.219s~

Temporary Parldnq Lot If the request is for a temoorary partdr~p lot

a. The site plan must show al~ existina and Dm~ed parkirip s~acee and drives, both
�)aved and unpaved., vehicle access Dointe. end Iiahtinq, if any.

An analysis indicatina the need fo~ the temoorarv Darldng lot, ,as well. as the
antidp.ated fmouel~cv of use must be submitted.

If the temporary narldn(] lot Is off the. Dmmisee of the principal use. plans for
orovldlna for traffic control and Dedeetrlan safety must be submitted.

On-ommises consumotion of alcoholic beveraoes. If the request is for a COlnSumptiorl
premisee oerrnit:

The ~)moedv owners list and map [see section 34-202 (a1(4) & (5) ] must be
modified to Include all Drocerty within 500 feet of the pedn]eter of the subject

b. The site olan must Include a de~lled oarkina plan.

A written statement describina the tvoe of state Ilauor license to be acquired, e,fl.,
2 COP. SRX~ 11C, eta,, arid the ar~tidpated hours of operatl0q for the business,
must be submitted.

Harvestlno of cwress (Taxodlum app.). Ar~ aDDIicetion for a SDeclal Exception to hen(eat
cypress must Include:

1
I

An aedal ohotoamoh with ve(~etetion assodation$ maoced as listed In the Rodda
Land Use. Cover. and Forms Classiflcetk;;)p System (FLUC.,CS).

A forest manaeemellt plarl for the proposed hawest~rm site.

Steos which will I;~ tekeri to ensure that the m’op0sed activlly will not have aq
adverse affect on the environmental sensitivity of the area,

Joint ~)aridno. AnDIicetlons for Iolnt .�)arkinp lots must Include:

A notarized statement from all oro~ertv owners Involved Indlcat~rlp the use of each
property and that the activities of each separate bulldlna or use Wlllch create a
demand for ~arldna will occur at ditferent times.

Written aareements, covenants, contract~ and the like, a~:c~ptable to the courltv,
which ensure that the oarkina area Is to be used iointtv arid establish the
res¢x)nsibllltY for malntsnarlce.

A backuD plan to Drovlde sufficient Darkina If the ioint aareement is vi¢lated by
e,her oarly,

Amended by:.
Ord. 96-06
Eft. Date: 03/27/96 34 - 93

EXI]IBIT A
ILDC Section 3.4-203 (d, g) Ordinance 96-06]



J~L~_c~_® th® ~,¢_c# ~dll~v~_~s s~orth in Flodd~ Ac~nlnis~lv® CO~® ch~tsr

b. Th® ~n why ~h® vsd~nc~ ~s n~d~:~;



ZONING

Variance from reoulred street setbacks oft co~led;or and arterial toads. For ~I vadapce frori1
a collector or artedal streetsetback, the applicant;

May modify the Drox~rtv owners list and moDerty owners map [see section. 34-202
(al (41 & (5~1 to show only the narrle~ arld Iocatloris of property owners which abut
the Perimeter of the sublect Dropertv.

b. Must submit a site plan. drawn to scale, showlnp:

All skuctures, easements, apd dphts-of-way, e~., withiq t00 feet of thA
~edoheral boundary of the sublect property:

I 2.    The location of all DrODOSed structure.% easements, dnh~v and
I vehicular access opto the property, indudiIll:! entrance qates o,’

(]atehouses; and

3, The extent of modification from street setbacks requested,

J (f) Use variance. :: ~ h;~y ~,c,’.;� ",~&: Use varlanses are not legally permissible, and no
I application for a use vadance will be processed. Departmerd staff will notify the applicant when a more
I appropriate procedure, e.g., rezoning ;or special exception ~,.speekll-pem~, is required.

I

Amended by:.
Oral. 96-06

¯ Eft. Date: 03/27/96
[LDC Section 34-203 (d, g) Ordinance 96..06"]

34 - 95
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Amended by:.
Ord. 96.06
Eft.-Date: 03/27196

[LDC Section 34-203 (d, g) Ordinance 96-06]



ZONING

I.#lVl~ii~ il ~lllillll illi Ilillllllltlll tlli~liilltiil I£1~l+V411llill ~=.l,#ligt Iqlllili’ltg¥~ll il

I LgJ Modifications to submittal reauirernents, U~on written request, the director may modifv.th~
I submittal requirements contained In this section where it can be dearly de1110rmtrated that t~e submission
I will have no beadna on the review and orocessirm of the mmlica8on, The reouest and ttle directods written
I response must accommanv the aoDIicatlori subRlitted arid will become al gart of the permanent fll~.

(Zoning Ord. 1993, § 800.02; Ord. No. 93-14, § 4, 4-21-93; .Ord. No. 93-24, § 18, 9-15-93; Ord. No. 94-24,
§ 13,

(Zoning Ord. 1993, § 802(A))

(Zoning Ord. 1993, § 802(B))

I Sec. 34-206. C.---¢:.;; ~,,;;~...~. Resrved

Amended by:.
Ord. 96-0S
Elf. Date: 03/27196 34 - 97

EXHIBIT A
ILDC Section 34-203 (d, g) Ordinance 96-06]
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LEE COUNTY
DIVISION OF PLANNING

STAFF REPORT FOR
COMPREHENSIVE PLAN AMENDMENT

CPA2002-22

~-~ Text Amendment Map Amendment

This Document Contains the Following Reviews:

Staff Review

Local Planning Agency Review and Recommendation

Board of County Commissioners Hearing for Transmittal

Staff Response to the DCA Objections, Recommendations,
and Comments (ORC) Report

Board of County Commissioners Hearing for Adoption

STAFF REPORT PREPARATION DATE: December 2, 2002

PART I - BACKGROUND AND STAFF RECOMMENDATION

Ao SUMMARY OF APPLICATION

APPLICANT:
LEE COUNTY BOARD OF COUNTY COMMISSIONERS
REPRESENTED BY LEE COUNTY DIVISION OF PLANNING

REQUEST:
Amend Policy 100.2.3 of the Housing Element by replacing the outdated reference to the
approval process of "Special Permit" with the current process of "Special Exception."

Bo STAFF RECOMMENDATION AND FINDINGS OF FACT SUMMARY:

1. RECOMMENDATION: Planning staffrecommends that the Board of County Commissioners
transmit the proposed amendment as follows:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be
permitted in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use
categories without respect to the density limitations that apply to conventional residential districts.
The density of such housing is limited to 50 occupants per acre of actual housing area and will be
reviewed on a case-by-case basis during the planned development or S1yeei’ai-Pem~ Special

STAFF REPORT FOR
CPA 2002-22
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Exception zoning process. The applicant must demonstrate that impacts of the farm worker
housing will be mitigated. (Amended by Ordinance No. 94-30)

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

"Special permits" are no longer issued by Lee County. The function and term "special
permit" are now met by the function and term "special exception."

Policy 100.2.3 should be updated to correctly describe the zoning processes that are
available to permit housing for farm workers in the Rural, Open Lands, and Density
Reduction/Groundwater Resource land use categories, without respect to the density
limitations that apply to conventional residential districts.

C.    BACKGROUND INFORMATION

Policy 100.2.3 of the Comprehensive Plan remains unchanged from the initial language adopted by
Ordinance 94-30. LDC amending Ordinance 96-06 provided that the zoning function ofa"special permit"
would be incorporated into the definition and procedure of the zoning function "special exception." The
proposed amendment to Policy 100.2.3 was initiated by the Board of County Commissioners on September
24, 2002 to update the Comprehensive Plan to reflect this change in zoning terminology.

PART II - STAFF ANALYSIS

A. STAFF DISCUSSION

Existing language in the Comprehensive Plan reads:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420. 503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use categories without
respect to the density limitations that apply to conventional residential districts. The density of such
housing is limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case
basis during the planned development or Special Permit zoningprocess. The applicant must demonstrate
that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-30)

Special permits were originally created as a zoning function of the Land Development Code that provided
a format for evaluation of certain proposed uses, potentially appropriate, but not permitted by right within
certain zoning districts. Originally, the special permit process required final approval by the Board of
County Commissioners. Over time the BoCC changed the review process, granting the Hearing Examiner
authority to make final determinations on special permits.

The function "special permit" was later incorporated into the LDC zoning function "special exception"
with Ordinance 96-06 because the processes had become too similar to justify the continued use of both.
The required submittal documents, staff review, and Heating Examiner directive for evaluation of a
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"special exception" application are of equal stringency as were’previously required of a "special permit"
application [see attached Exhibit A: LDC Sections 34-145(c, e) and 34-203(d, g) as amended by Ordinance
96-06].

Existing definitions of"special exception!’ and "special permit" in the LDC, as last amended by Ordinance
96-06, are shown below in strike through/underline format:

Use, special exception means a use or certain specified departures fi:om the regulations of this
~ that may not be appropriate generally or without restriction throughout a zoning district,
but which, when controlled as to number, area, location or relation to the neighborhood, would
promote the public health, safety, welfare, order, comfort, convenience, appearance or prosperity,
and may be permitted, in accordance with all applicable regulations.

Use, specialpermit: see Use, special exception.
ll~lll, tJl Off i~JK, l.~lal ~A~,K,~JLI~.$LI. c3&ll~ ~.~aJ.l ~JlJ_Ef U~, ~.I~III~ILL~.~U.

B. CONCLUSIONS

Changes to the LDC subsequent to the adoption of Policy 100.2.3 of the Lee Plan have caused certain
language in the policy to be inconsistent with applicable zoning terminology of the Land Development
Code. To correct this inconsistency, the term "special permit" should be replaced by the term "special
exception" in Policy 100.2.3.

The proposed change in zoning terminology would not alter the functional requirements for review, nor
the process for approval, of farm worker housing, in the Rural, Open Lands, and Density Reduction/
Groundwater Resource land use categories as currently proved for in Policy 100.2.3.

C. STAFF RECOMMENDATION

After due consideration, planning staffrecommends that the Board of County Commissioners transmit the
proposed comprehensive, plan amendment. Planning staff recommends the following language
modification be transmitted:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, maybe permitted
in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use categories without respect
to the density limitations that apply to conventional residential districts. The density of such housing is
limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case basis during
the planned development or SpeOai-tXem~ Special Exception zoning process. The applicant must
demonstrate that impacts of the farm worker housing will be mitigated. (Amended by ordinance No. 94-
30)
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PART IH - LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: January 27, 2003

LOCAL PLANNING AGENCY REVIEW
Planning staffgave a brief presentation of the case. One member of the LPA voiced some concern
that the method currently employed by Policy 100.2.3 to limit density may promote overcrowded,
substandard conditions for farm worker housing. A short discussion followed regarding the original
rationale used to determine density limitations of Policy 100.2.3. -The panel agreed that since the
current request does not attempt to change the existing density limitation, and because such a
change was not advertised, that the issue should be brought forward for specific discussion at some
later date if the LPA member believes changes are needed.

LOCAL PLANNING AGENCY RECOMMENDATION AND FINDINGS OF FACT
SUMMARY

1. RECOMMENDATION: The LPA recommends that the BoCC transmit CPA2002-22.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The LPA accepted the findings
of fact as advanced by staff.

Co VOTE:

NOEL ANDRESS

SUSAN BROOKMAN

MATT BIXLER

RONALD INGE

GORDON REIGELMAN

DAN DELISI

AYE

AYE

AYE

AYE

AYE

AYE

STAFF REPORT FOR
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PART IV - BOARD OF COUNTY COMMISSIONERS
HEARING FOR TRANSMITTAL OF PROPOSED AMENDMENT

DATE OF TRANSMITTAL HEARING: June 25, 2003

BOARD REVIEW: The proposed comprehensive plan amendment was reviewed as part of the
June 25, 2003 consent agenda. There were no comments or questions specific to this case.

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION: The BoCC voted to transmit the proposed comprehensive plan amendment
to the Department of Community Affairs.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The BoCC accepted the findings
of fact as advanced by staff and the LPA.

VOTE:

JOHN ALBION AYE

ANDREW COY AYE

BOB JANES AYE

RAY JUDAH AYE

DOUG ST. CERNY AYE

STAFF REPORT FOR.
CPA 2002-22

September 5, 2003
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PART V - DEPARTMENT OF COMMUNITY AFFAIRS OBJECTIONS,
RECOMMENDATIONS, AND COMMENTS (ORC) REPORT

DATE OF ORC REPORT: September 5, 2003

DCA OBJECTIONS, RECOMMENDATIONS AND COMMENTS: The DCA had no
objections, recommendations, or comments concerning this amendment.

B. STAFF RECOMMENDATION: Adopt the amendment as transmitted.

STAFF REPORT FOR
CPA 2002-22
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PART VI- BOARD OF COUNTY COMMISSIONERS
HEARING FOR ADOPTION OF PROPOSED AMENDMENT

DATE OF ADOPTION HEARING: October 23, 2003

BOARD REVIEW:

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

VOTE:

JOHN ALBION

ANDREW COY

BOB JANES

RAY JUDAH

DOUG ST. CERNY

STAFF REPORT FOR
CPA 2002-22

September 5, 2003
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ZONING

Notices of headngs on appeals shell will be provided in accordance with the
provisions of an applicable administrative code which-ebeiFbe adoPted by the
Board of County Commleslonere.

No appeal will be considered by the headng examiner for any challenge to a
development order which Is controlled by F.S. § 163,3215. In cases of challenges
to development orders cordrolled by F.S. § 163.3215, no suit may be brought and
no verified complaint, as explained in F.$. § 163.3215(4), may be filed.or accepted
for filing until the development order gMng rise to the complaint has become final
by virtue of its having been Issued by the director., or by virtue of its having been
ordered by the county headng examiner on an appeal reversing the director’s
danlal of the development pen~it, or by the Board of County Commissioners in
.cases where the Board of County Commisslonera has granted planned
development zoning or an extension of a development order. Once a development
order has been granted, the provisions of F.$. § 163.3215 will be the sole means
of challenging the approval oP-deNe} of a development order, as that term is
defined in F.$. § 163.3164(6), when the approval of the development order is
alleged to be inconsistant with the Lee Plan, in which case an action brought
pu.rsuant to F..S. § 163.3215 will be limited exclusively to the Issue of
.comprehensive plan consistency.

(2)

Except as may be required by F.S. 163.3215, and then only pursuant to that
statute, a third party shall will not have standing to appeal an administrative
decision u, ,-,-, ,u ,-, ~,~r,~ ~,~" ,,,,~,,,, .......~,~,,,;]L Only the applicant or his
agent sheltwill be permitted to appeal such admlnlslrative aotion as set forth In this
~esectlon (e).

Considerations.

In reacl~ing his decision, the hearing examiner stmtt rnu~ consider the following
criteria, as well as any other Issues which am pertinent and reasonable:

Whether oP-ftet-em appeal Is of a nature properly birought to him for
decision, or whether oPeet there Is an established procedure for handling
the request other than through the appeal process (i.e., a varlanca or
special exception, etc.).

2.    The Intent of the ordinance ’¢fNch-lsJaelf~ applied or Interpreted.

The effeot the ruling will have when applied generally to ete-e~dk~eee
...... , ,-,,, =,,--,,,,,-,~,,, ~,, ..... ~-,,,u ~,,-;:,’;~,-’; ~c:;:c,,’, this e.

Staff recommendations, the testimony of the appellant and testimony of the general
public shell must also be considered.

Findinas. Before arantln¢= any an~al, the headn¢= examiner must find that an error ~=
made In the order, reaulrement, dedalon. Intemmtetlon. determination or action of th6
administrative official chained with the administration and enforcement of the movl~.on8 of
this code or other ordinance whlCll PrOYldes for similar review.

Amended by:.
Oral. 96-06
Elf. Date: 03/27196 34 - 75

EXHIBIT A
[LDC Section 34-145 (¢, e) Ordinance 9606]



ZONING

Author/ .

In exercising his authority, the hasdng examiner may reverse, affirm or modify any
derision or action of any adminislretive official ¢hmged with the admlnlalration or
enforcement of this chapter.

b. Subject to the limitations set forth In subeection (a)(~}~)a of this section, the hearing
examiner may make a derision totake the appropriate action which thehsedng
.examiner finds the administrative offidal should have taken. To that end, he shall
have has the powers of the admlnislratlve offidel from whom the appeal Is taken.

Judicial revfew. Judicial re~lew of final decisions, of the hearing examiner with respect to
admlnlslmUve actlons am to the clrcult court In accordance with section 34-146.

(b) Variances.

(1) Func~on. The headng examiner shell will hear and decide all requests for variances from
the terms of the regulations or raslrictiona of eds-chap~ the land develooment cod~ and
suoh oth.er ordinances as may be .assigned to him by the Board of County Commissioners,
except that no use variance shall l]!a_y_be heard or considered.

(2) Considerations. In reaching his decision, the headng examiner shall must consider the -
following critada, recommendations and testimony:

~ Whether exceptional or exiraordinary condiffons or Circumstances exist which
are Inherent in the land, structure or building Involved and such whether those
exceptional or exiraordinaw conditions or drcumstances create a hardship on the
property owner, --"       "       "     " =-’ ¯ "- ’ -’ ’--~

:Rtat Whether the exceptional or eximordina~j conditions or drcumstances do not
result from the actions of the applicant;

:Fhato Granting the variance will not be injurious to the neighborhood’or otherwise
deldmental to the public welfare;

e~. Staff recommendations;

fg.. Testimony from the applicant; and

Testimony from the.publi~

(3) Findings. Before granting any variance, the headng examiner shall must find that all of the
following exist:

:R~ ].’here are exceptional or extraordinary conditions or drcumstances that are
Inherent to the property In question ---’ "--" -’ ....... L ...... ,,.. ,.. ,~ .....¯ ~;lll~4 HIK;E, NJiV IlVI= Hyde~ ~llOlgll~ ~ ]Mlg VHIOI

Amended by:.
Ord. 96-06
Eft. Date: 03/27/96 34 - 76

EXHIBIT A,
[LDC Section 34-145 (e, e) Ordinance 96-06]
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ZONING

(3)

Whether there exist changed or changing conditions which ~at make approval of
the request appropriate.

_1_1_1~. The testimony of any appllcanL

The recommendation of staff..

The testimony of the public.

Whether the request is ¢onalstent with the goals, objectives, polldes and Intent of
the Lee Plan.

Whether the request meets or exceeds all performance and Iocational standards
set forth for the proposed use.

F.

W̄hether the request WIll protoct, conserve or preserve environmentally critical
areas and natural resources.

J!t.    Whether the request will be compatible with existing or planned uses, trod-net

Whether the mauest will cause damage, hazard, nuisance or other detriment to
persons or property.

Whether a requested use will be In compliance with all applicable general zoning
provisions and supplemental regulations pertaining te the use-as set forth in this
chapter.

Rndings. Before granting any special exceptions, the headng examiner ~ must find that
the applicant has proved entigement to the special exception by demonstrating compliance

a.    The Lee Ran;

b.    This chapter;, and

Amended by:.
.Ord. 9e-OB
Eft. Date: 03/27/96 34 - 78

EXHIBIT A
ILDC Section 34-145 (e, e) Ordinance 96-06]
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ZONING

I
I-

(2)

simultaneously with and are heard in conjunction with a rezonlng.

Variances from any county ordinance which epeoifles that variances from
the ordinance earl ~ only be granted by the Board of County

Commisslonem.

Certain amendments to development of regionalimpact development orders do not
require 8 publlc hear!n..g. After staff review and recommendatlon, proposed
amendments of this type will proceed direc~ to the Board of County
Commlsslonem and will be scheduled on the adminis~zative agenda of ¯ regular
weekly meotlng. The board will v0t~ on the following types of amendments based
upon the recommendation ofstaff without review by the hearing examiner:

Amendments that Incorporate the terms of a seffiement agreement
designed to resolve pending administrative litigation or Judicial
proceedings; or

2. Any amendment contompleted under F.S. § 380.06(19)(e)2.

Considerations. In preparing his recommendation on any matter, the headng examiner s~dt
must consider the criteda set forth In subsection (0)(2) of this section aS well as the,
followina, if aoolicable:

a_. Whether there exists, an error or ~mbiflultv which must be corrected:

Whether urban sewices, as defined in the Lee Plan. am. or will be. available and
adeouate to sere a moDosed land use chanrm, when mvlewina a ~roDosed
Challfle to el.future urban area calaaor~, and

c. Whether e proaosed change Is intellded to reclffv errors on the official zonlna map,

Rndinas: Before omPadno his recommendation to the Board of CountvCommisslonemon
a rezonino, the Hearing Examiner must find that:

The eooll~llt has ~roved entitlement to the mzonlna or srmclal exceotlon bv
demonstratltla comellance ~ the Lee Plan. thls land development code.and any
o~11~!" aoellcable code or reouletion: and

The reouest will meet or exceed ell performance and Iocstlonal standards set forth
for He Dotent~aLuses allowed by the mauest: and.

The mauest 18 consistent with the densities, l~ensltlse and aeneml uses set forth
It1 the LeePlan: and

The reque~ Is comoatiblo with exi~na or Dlanned uses In the surroundir~cz area:

/~Ol;~Val of the mauest wlll not ~lace an undue burden u~on exlstlna lmnseortstlon
or olenned Infrastructure facllll~eo and will be served bv streets with.the ca~cltv to
~rrv traffic oenemted bv the develoament: end

Amended by:

Eft. Date: 03/27/96 34 - 80

EXHIBIT. A
[LDC Section 34-145 (e, e) Ordinance



ZONING

Where aoc)llcable, the request will not adversely affect erlvlrorlrnerltaliv critical
areas and natural resources.

In the case of a ~tanned dwaloDment mzonln~l, the decision of the Hearlrm._
Examiner must also be supported bv the formal flrldlrlfla required bv Sediorm 34-
377(a~2~ and ~4~,

¯ . Where the change proposed is within a future urban am~ category, the Headno
~Examiner must also find that Urban services..a=l defined In.the Lee Plan, am, or
will be. available and adequate to serve the. proposed land use,

The hearing examiner, shall serveg in an advisory capacity to the Board of County
Commissioners with respect to zoning mattem as set forth in subsection (d)(1) of
this sectlork and In such capacity may not make final determinations.

The hearing examiner ~ may not recommend the approval of a rezoning, and.
the Board of County Commissioners sl~lt rnav not approve a rezoning, other than
the change re~u~ published in the newspaper pursuant to section 34-236(b),
unless ~d/mflge the zoplrm district Drop.sad by the Headna Examlrler is morn
restrictiveand permitted within the land use classification as set forth In the Lee
Plan.

In reaching his recommendaffons, the headng examiner shalFh8~ ~ the
authority to recommend conditions and requirements to be attached to any request
for a spadalexcaptlon or vadanca Included under subssction (d)(t)b.3, 4 or 5 of
this eectlon.

Decisions. All decisions of the hearing examiner concerning zoning mattem under this
subsection (d) will be in the form of a recommendation to the Board of County
Commissioners. Only a DartldDant fsetj’~reee~ or his representative will be afforded the
dght to address the Board of County Commissioners.

i---->

......... ¯ ’- ..........,.,., .,...

| |ll~illl~J~t]. I~llltllll~ ~JllillilllJ~J IilWi~ Ol~lOllil IRIIIIlit Ill1 lltiillll~ g^EIIIIIII~I ellgll llll~l Illii|

Amended by:.
Ord. 96-06
Eft. Date: 03/27196 34-81

EXHIBIT A
[LDC Section 34-145 (e, e) Ordinance 96-06]
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Notice of Intent to deny based on Insufficient Information.

If the headng examiner Intends to deny or recommend denial of an applicagon described
in subsections (a) through (.d e) of this section based on the applicant’s failure to provide
Information adequate In scope and deteg to address particular Issues, he may, In his
discretion, send a notice of Intent to deny based on Insuffident Information to all oartidoants
~ in lieu of a denial or a recommendation to deny the application. The notice
shall mu~ state the. Issues on which additional Information is necessary and shall must
direct the applicant to indicate within ten worldng days whether he Intends to provide the
Information and the date upon which the information will be provided (not to exceed 30
worldng days).

If the applicant does not respond affirmatively within ten working days of the date of the
notice, the hsedng exarniner ehalt must prepare and submit a recommendation or decision,
whichever 18 applicable, denying the application to the Board of County Commisalonem and
all oartidoants pe~le~.ef’~eee~. If the applicant does respond affirmatively, the headng
examiner ~ must send a cow of the response to all parties of record along with a notice
of a new hearing date, at which time. the new evidenca d~al~ will be considered.

(3) The applicant ehalt mu~ submit all of the new evidence provided In accordance with this
section to the zoning staff, whleh-eh~ ~ review it and prepare a supplementary staff
report addressing only those Issues to which the new evidence Is relevant.

(4) The hearing following the receipt of the new evidenca ehet~ will be limited to those Issues
to whl~ the new evldenco Is relevant.

(5) No applicant ~ will be entiged to more than.one notica of Intent to deny based on
insuffident Information.

(Zoning Ord..1993, 9 900:02; Ord. No. 93-14, 9 6, 4-21-93; C)rd. No. 94-24, 99 7-11, 8-31-94; Ord. No. 95-
07, 913, 5-17-95)

Amended by:.
Ord. 96-06
Eft. Date: 03/27/96

[LDC Section 34-145 (¢, e) Ordinance 964)6]
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ZONING

annual monitoring for capacity and effectiveness of Implementation. At the minimum, t~e plan shall
must complywtththe spill prevention control and countermeasure plan (SPCC) as.called for in the
f~deral oil polluUon prevention regulations, 40 CFR 112, as amended.

(Zoning Ord. 1993, § 800.01)

Sac. 34-203. Additional requirements for~wa~,--:,-;:~:=~ applications requiring public headng.

(a) Developments of regional Impact. All developments of regional Impact Shell rnu~ comply
with the Information submittsl and procedural requirements of F.S. ch. 380. ; ~; ~,�,-,,lr, l;~rr~ ,"-,~¢,~,-~h ~,G
C¢,u~;;-;;: ,’,~,~�& ,",;~:¢,r,=.’ P:-- .-~,:r,; Cc~r,c,~. ffthe devalopment of regional Impact i’equiras speciflczonlng
actions (Le., rezoning), ete-in~ent~ the procedures and requirements of ~ this section and
article IV of this chapter shall must be met. Additionally, even if the development of regional Impact does
not require any specific zoning action, the aD~dicant must submit a traffic Impact statement, as described In
section 34-373(a)(2)c and detailed in section 10-286., ;,~: ,~; au,~,,::~,,~. Thresholds for developments
of regional Impact can be found in Rodda Administrative Code chapter 27F2.

I (b~ Planned Developments. All Ranned Devalooments must com01v with the add~tiorlal
I Information subl~ittal al~d procedural re~uirements set forth in section 34-373.

I

I I lg WI I II/lilil/llllii~ Jill Ii I~1 1/I %/~/~i1~]~i lliil Ill S~ ~ll’i]ll |~11| Illll i I I~+l~ll lliNI II Ill~ il~l Ill I~ lill~]ii lYiO

Eft. Date: 03/27/96 34-91

EXHIBIT A
[LDC Section 34-203 (d, g) Ordinance 96-06]



ZONING

(c) Rezonlnga otherthan developments of reglonal Impact ~.- :~;-~:op~,,;,~,~ o: ~;r, ty :;-,,,p-%;.

I
I

All requests for rezonings, other than those determined to be a development of regional
Impact oz ~, ~v~Ic, pm;nt �,f co;~n~-j 1,T,p:-~.,, ;h~ll rnu~ indude a statement of the basis or
mason .for the mzoning. Such statement is to be direct~l, at a minimum, to the guidelines
for decision - making embodied in section 34-145(dX2). This statement may be utilized by
the Board of County Commissionem, hearing examiner and staff In establishing a factual
baals for the granting or denial of the rezoning.

~ (d) 8peclalexcepUons.ExceptforsceclalexceDtionswhicharedevel.opmelltsofcountylmDact
- e    2 ...... - .... ..-.all

appllcatlon_s for a special exception shall musL In addition to the requlrements of section 34-202(a) & (b),
Include the.followlng:

(t) A statement as to how the property qualifies for the special exception requested, and what
Impact granting the request would have on surrounding properties. Such statement shall
must be directed, at a minimum, to the guidelines for decision-maldng embodied in section
34-145(d)(2). This statement may be utilized by the hearing examiner and staff in
embllshing a factual basis for granting or denial of the special exception.

(2) A sRe development plan detailing the proposed use, including, where applicable, the
following:

.The location and currant use of all existing stn~cturas on the site, as well as those
on adjacent properties within 100 feet of the perimeter boundaries of the site.

b. All proposed sl~uctuma and uses to be developed on the site.

Any existing public streets, easements or land reservations within the site, and the
proposed means of vehicular access to and from the site.

d.    A traffic Impact analysis of projected Idp generation for the development.

Proposed fencing and screening, if any.

Any other reasonable Information which may be required by the director which Is
commensurate with the Intent and puq)ose of this chapter.

Amended by:.
Ord. 96-06
Eft. Date: 03/27/96

Solar or wind enemy modifications. If the reauest Is to modW orocertv development
maulatlons for the ~umoses of uslnq solar orwlnd enerav, evidence shall I~ submitted that

[LDC Seetiou 34-203 (d, g) Ordinance 96-06]
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the oroDosed modifications am the mirllmum necessary to Bo~lde for the solar or wir~
enemy, oroDosel and their the oroposed modifications will not adversely affect adlacen|
~roDertlea: (See section 3~-2196~

(4~ Temr~omrv Per/dno Lo~: If the reouest is for a temporary parldr¢l lot:

The site alan must show all existino and Proposed paddng spaces and drives, bot~
oaved and unoaved., vehicle access Doints. and Iiohtinq, if any,

An analysis indlcatino the n~l for the temporary Darking lot. as well: as the
anticipated frequency of use must be submitted,

If the temDore~/earldno lot Is off the. memises of the. principal, use, plans for
Drovidina for tmfflc �ontrol apd pedes~n sare~ m,ust be submitted.

On-oremises consumotlo~of alcoholic beverages, If the re~luest is for a consumption o.n
Dremisea Dermit

The Dm~erty owners list and map [see sectlor) 34-202 (aX4) & (5) 1 must
modified to include all property within 500 feet of the perimeter of the sublect_~

b. The site plan must Include a deteiled Darkinq plarh

A written statement describin(] the tv;)e of stqte liquor license to be acquired, e,p..
2 COP. SRX. 11C. etc.. and the antJclDated houm of ODer~tlorl for the
must be submitted:

Hervestino ofcwress (Taxodlum sppJ. A~ application for a Special Exception to har~est
cypress mqst Include;

An aedal photograph with ve(~etetion associations mapped as listed in the Rodda
Land Use. Cover. and Forms Classification System (FLUCC, S),

A forest mana(]ement Dlan for the ero~osed hawestir,] site,

Steps which will be taken to ensure that the ~xoD0sed activitY will not haye
adverse affect on the envimnmentel sensitlylty Of the area.

(71 Joint oar/dna. Am~llcations for Iolnt oarldna lots must lllclqde:

A notedzed statement from all property ownem Involved Indicatinfl the use of each
DroDertv and that the aotivitlea of each seo~te buildino or use ~Ich create
demand for Darklno will occur ~| dllferent times,

Written aamemente, covenants, contracts and the like. acca.o~ble to the count,
which ensure that the earklno am8 18 to be used Iolntiv and establish tl~
re~Don$1billtv for maintenance.

A bsckuD plan to Drovide sufficient oarkln,,, if the ioint agreement IS violat(~:l by
either eartv.

Amended by:.

Eft. Date: 03/27/96

EXHIBIT A
[LDC Section 3.4-203 (d, g) Ordinance 96-06]
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Pdvate

Violation of the a~reement for Iolnt use of off-street Darkinq is suffldent grounds f~r
revocation of the s~cial exceotion.

aircraft landln(] fadlitles. A~plications for orlvate aircra~ landinR fecilities I~ust:

Indicate the tvoe of fadlitv, as set forth In Rodda Administrative Code chapter

Iqdicate on the site dan the OrODOSed location and length 6f the effective la~dinR
ler~(]th, as well as the area included In the am~’oach zone,

Submit a cart,ted list of all aimorts and munldDalitles within 15. miles of. the
prooosed site and all oro~ertv owners wtihin 1.000 feet of the property or within the
minimum reauired aDI)roach~ .zone. whichever is (]mater, .

The del)arlment of community development will forward a cony. of the application
to the demartment of aimorts for comment Blor to env Dublic hesdll~ie~ No erol)osed
aimort will be (]ranted a SDeclal excaotion if the department of almoltS fllld~, that
th~ pmDosed site would interfere wilh any other.lawfully exlstlr~! aircraft landin(I
~cllitv. aimort or helioo~

AJI Dmm~tv owners listed in subsec~on (d~7~:. of this sec~on will be sent written
notice by certffied mail mtum receipt rea_uested. Of the date, gme and place of any
oublic headna. The enD,cant will bear the cost of the hot,cation,

l . ’(e) valance& Every mmer4Neated application for a vadanca from the terms of thls chapter
J shall must. In addition to.the requirements of section 34-202(a~ & (b), Include the following:

¯ (1) A document describing:

J a. The section number and the particular regulation of ~ the Land
Develooment Code from which relief (vadanca) is requested;

b. The reason why the vadanca is needed;

c. What effect, if any, granting of the vadanca would have on adjacent properties; and

d. The nature of the hardship which is used to Justly the request for relief.

A Site plan demtblng:

a.    Exi~ng public streets, easements or o~er reservations of land within the site;

b.    NI ex~dng and proposed sb’uctures on the site;

c.    NI e)dsting sh’uchJms within 100 feet of the perimeter boundary of the site; and

Amended b~.
Ord. 96-06
Eft. Date: 03/27/96

d.    The. proposed det4e(k~ vadanca from the adopted standards.
All --AL---- I--&------&l ....... I--J I~., ~lsa --~l~l--l--i ¯ ...... JJ--J ~--.. ~---- J--------,--------, .iJ~y

o~ ~nable Inf~agon ~i~ may ~ ~ui~ W ~e dep~ent ~1~ is
~mmensum~ ~ ~e In~nt and ~e ~ ~is ~~.

S don 3 203 Or ance
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Variance from reoulred street setbacks on co~lector and arterial roads, For a vadance from
a collector or arterial streetsetback, tho ap!Dlicant:

May modify the orodertv owners,st and mom)rty ownel’~ map [see section
(a) (4~ & (5~| to show only the names and locations of I~roDertv owners which abut

Must submit a sit# plan. drawn to scale, showlqp:

All structures, easements, and d~lhts-of-wav, etc.. wi~in 100 feet of
9erlDheml boundary of the sublect

I 2.
I

The location of all oroDosed stnJctures, easements, .d.qhts-of-wav and
vehicular acce~ o~tto the property, Including entrance gates or
aatohouses: and

3.    The extent of modiflcatio~ ~m street setbacl~ requested.

I (f)    Use variance. :’, :;,,,~,,,,,~"---" .......,,,,,~,, "-,.,,,,-" Use variances are not legally permissible, and no
I application for a use variance will be processed. Department staff will notify the applicant when a more
I appropriate procedure, e.g., rezonlng ;or special exception ~ is required.

b:.

Amended by:.
Ord. 96-06

¯ Eft. Date: 03/27/96

£XI]IBIT
[LDC Section 34-203 (d, g) Ordinance
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Amended by:.
Ord. 9B-06
Eft: Date: 03127196

E~21]]}IT A
[LDC Section 34-.203 (d, g) Ordlnuce 96-06]

34 - 96,



ZONING

I £g~ Medffications to submittal reauimnle~ts, Upon writteq request, the director may mod~v.
I submittal reauimments oontalned In this section where R can be deadv demonslrated that the submL~oq
I will have no beadna on the review and orocessina of the appllcatl0n, The reauest and the direclor’s writtell
I resoonse must accommmv the aoolicatlon submitted and will become a part of the permanent

(Zoning Ord. 1993, § 800.02; Ord. No. 93.14, § 4, 4-21-~3; .Ord. No. 93-24, § 18, 9-15-93; Ord. No. 94-24,
§ 13, 8-31-94)

(Zonlng Ord. 1993, § 802(A))

(Zoning Ord. 1993, § 802(B))

i Sec. 34-206. ,?.;~,~:,’;; p;,-.,::,;. Resrve4

,~nended by:.
Ord. 96-O6
Eft. Date: 03/27196 34 - 97

EXHIBIT A
[LDC Section 34-203 (d, g) Ordinance 96-06]
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LEE COUNTY
DIVISION OF PLANNING

STAFF REPORT FOR
COMPREHENSIVE PLAN AMENDMENT

CPA2002-22

Text Amendment Map Amendment

I This Document Contains the Following Reviews:

,/ Staff Review

,/ Local Planning Agency Review and Recommendation

~’ Board of County Commissioners Hearing for Transmittal

Staff Response to the DCA Objections, Recommendations,
and Comments (ORC) Report

Board of County Commissioners Hearing for Adoption

STAFF REPORT PREPARATION DATE: December 2, 2002

PART I : BACKGROUND AND STAFF RECOMMENDATION

SUMMARY OF APPLICATION

APPLICANT:
LEE COUNTY BOARD OF COUNTY COMMISSIONERS
REPRESENTED BY LEE COUNTY DIVISION OF PLANNING

REQUEST:
Amend Policy 100.2.3 of the Housing Element by replacing the outdated reference to the
approval process of "Special Permit" with the current process of "Special Exception."

B.    STAFF RECOMMENDATION AND FINDINGS OF FACT SUMMARY:

1. RECOMMENDATION: Planning staffrecommends that the Board of County Commissioners
transmit the proposed amendment as follows:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be
permitted in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use
categories without respect to the density limitations that apply to conventional residential districts.
The density of such housing is limited to 50 occupants per acre of actual housing area and will be
reviewed on a case-by-case basis during the planned development or ~ _~pecial

STAFF REPORT FOR
CPA 2002-22

JUNE 25, 2003
PAGE 2 OF 8



Exception zoning process. The applicant must demonstrate that impacts of the farm worker
housing will be mitigated. (Amended by Ordinance No. 94-30)

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

"Special permits" are no longer issued by Lee County. The function and term "special
permit" are now met by the function and term "special exception."

Policy 100.2.3 should be updated to correctly describe the zoning processes that are
available to permit housing for farm workers in the Rural, Open Lands, and Density
Reduction/Groundwater Resource land use categories, without respect to the density
limitations that apply to conventional residential districts.

C. BACKGROUND INFORMATION

Policy 100.2.3 of the Comprehensive Plan remains unchanged fxom the initial language adopted by
Ordinance 94-30. LDC amending Ordinance 96-06 provided that the zoning function ofa"special permit"
would be incorporated into the definition and procedure of the zoning function "special exception." The
proposed amendment to Policy 100.2.3 was initiated bythe Board of County Commissioners on September
24, 2002 to update the Comprehensive Plan to reflect this change in zoning terminology.

PART II - STAFF ANALYSIS

A. STAFF DISCUSSION

Existing language in the Comprehensive Plan reads:

POLICY I O0.2.3: Housing for farm workers, as defined by ss 420. 503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use categories without
respect to the density limitations that apply to conventional residential districts. The density of such
housing is limited to 50 oeeupants per acre of actual housing area and will be reviewed on a case-by-case
basis during the planned development or Speeial Permit zoningprocess. The applicant must demonstrate
that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-30)

Special permits were originally created as a zoning function of the Land Development Code that provided
a format for evaluation of certain proposed uses, potentially appropriate, but not permitted by right within
certain zoning districts. Originally, the special permit process required final approval by the Board of
County Commissioners. Over time the BoCC changed the review process, granting the Heating Examiner
authority to make fmal determinations on special permits.

The function "special permit" was later incorporated into the LDC zoning function "special exception"
with Ordinance 96-06 because the processes had become too similar to justify the continued use of both.
The required submittal documents,, staff review, and Heating Examiner directive for evaluation of a

STAFF REPORT FOR
CPA 2002-22

JUNE 25, 2003
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"special exception" application are of equal stringency as were previously required of a "special permit"
application [see attached Exhibit A: LDC Sections 34-145(c, e) and 34-203(d, g) as amended by Ordinance
96-06].

Existing definitions of"special exception" and "special permit" in the LDC, as last amended by Ordinance
96-06, are shown below in strike through/underline format:

Use, special exception means a use orcertain specified departures from the regulations of this
~ that may not be appropriate generally or without restriction throughout a zoning district,
but which, when controlled as to number, area, location or relation to the neighborhood, would
promote the public health, safety, welfare, order, comfort, convenience, appearance or prosperity,
and may be permitted, in accordance with all applicable regulations.

Use, specialpermit: see Use, special exception, iiic, aias a use ~,, ,,,~L, v,~y ,~l,,,,. ~ ,~ ~,,~ oy

B. CONCLUSIONS

Changes to the LDC subsequent to the adoption of Policy 100.2.3 of the Lee Plan have caused certain
language in the policy to be inconsistent with applicable zoning terminology of the Land Development
Code. To correct this inconsister~cy, the term "special permit" should be replaced by the term "special
exception" in Policy 100.2.3.

The proposed change in zoning terminology would not alter the ftmctional requirements for review, nor
the process for approval, of farm worker housing in the Rural, Open Lands, and Density Reduction/
Groundwater Resource land use categories as currently proved for in Policy 100.2.3.

C. STAFF RECOMMENDATION

After due consideration, planning staff recommends that the Board of County Commissioners transmit the
proposed comprehensive plan amendment. Planning staff recommends the following language
modification be transmitted:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use categories without respect
to the density limitations that apply to conventional residential districts. The density of such housing is
limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case basis during
the planned development or Speeint-Pem~ Special Exception zoning process. The applicant must
demonstrate that impacts of the farm worker honsingwill be mitigated. (Amended by Ordinance No. 94-
30)

STAFF REPORT FOR
CPA 2002-22

JUNE 25, 2003
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PART Ill - LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: January_ 27, 2003

LOCAL PLANNING AGENCY REVIEW
Planning staffgave a brief presentation of the case. One member of the LPA voiced some concern
that the method currently employed by Policy 100.2.3 to limit density may promote overcrowded~
substandard conditions for farm worker housing. A short discussion followed regarding the original
rationale used to determine density limitations of Policy 100.2.3. The panel agreed that since the
ctu-rent request does not attempt to change the existing density limitation, and because such a
change was not advertised, that the issue should be brought forward for specific discussion at some
later date if the LPA member believes changes are needed.

LOCAL PLANNING AGENCY RECOMMENDATION AND FINDINGS OF FACT
SUMMARY

1. RECOMMENDATION: The LPA recommends that the BoCC transmit CPA2002-22.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The LPA accepted the findings
of fact as advanced by staff.

Co VOTE:

NOEL ANDRESS

SUSAN BROOKMAN

MATT BIXLER

RONALD INGE

GORDON REIGELMAN

DAN DELISI

AYE

AYE

AYE

STAFF REPORT FOR
CPA 2002-22

JUNE 25, 2003
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PART IV - BOARD OF COUNTY COMMISSIONERS
HEARING FOR TRANSMITTAL OF PROPOSED AMENDMENT

DATE OF TRANSMITTAL HEARING: June 25, 2003

BOARD REVIEW: The proposed comprehensive plan amendment was reviewed as part of the
June 25, 2003 consent agenda. There were no comments or questions specific to this case.

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION: The BoCC voted to transmit the proposed comprehensive plan amendment
to the Department of Community Affairs.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The BoCC accepted the findings
of fact as advanced by staff and the LPA.

VOTE:

JOHN ALBION AYE

ANDREW COY AYE

BOB JANES AYE

RAY JUDAH AYE

DOUG ST. CERNY AYE

STAFF REPORT FOR
CPA 2002-22

JUNE 25, 2003
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PART V - DEPARTMENT OF COMMUNITY AFFAIRS OBJECTIONS,
RECOMMENDATIONS, AND COMMENTS (ORC) REPORT

DATE OF ORC REPORT:

A. DCA OBJECTIONS, RECOMMENDATIONS AND COMMENTS

B. STAFF RECOMMENDATION

STAFF REPORT FOR
CPA 2002-22

JUNE 25, 2003
PAGE 7 OF 8
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PART VI - BOARD OF COUNTY COMMISSIONERS
HEARING FOR ADOPTION OF PROPOSED AMENDMENT

DATE OF ADOPTION HEARING:

BOARD REVIEW:

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

VOTE:

JOHN ALBION

ANDREW COY

BOB JANES

RAY JUDAH

DOUG ST. CERNY

STAFF REPORT FOR
CPA 2002-22

JUNE 25, 2003
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conducted pursuant to applicable administrative codes and the provisions contained in this chapter.

(c) Reports of decisions. After a public hearing is held, the hearing examiner shall make a written
report of his decision in accordance with the rules and procedures set forth in the applicable administrative
code, and provide a copy of the report of decision to all parties of record, appropriate county staff and the
Board of County Commissioners.

(d) Records.

The headng examiner shall provide for a court reporter at all proceedings. At a minimum,
a summary of testimonies shall be provided in the report of decision itself or as a separate
document in addition thereto. Transcripts shall be provided only at an appellant’s request,
and the appellant shall bear the costs thereof.

(2) The hearing examiner shall keep indexed records of all meetings, agendas, findings,
determinations and reports of decision. Such records shall be public records.

(e) Attendance at hearings. The hearing examiner may request staff members with personal
knowledge of relevant facts to attend hearings and produce relevant documents, and shall advise the county
administrator of any failure to comply with his requests.

(Zoning Ord. 1993, § 900(B)3)

Sec. 34-145. Functions and authority.

(a) Appeals from administrative action.

(1) Function, The hearing examiner will hear and decide appeals where it is alleged there is an
error in any order, requirement, decision, interpretation, determination or action of any
administrative official charged with the administration and enfomement of the provisions of
this chepte~ land development code or any other ordinance which provides for similar
review; provided, however, that:

ao No appeal to the headng examiner shat{ may lie from any act by such a_0n
administrative official pursuant to:

An order, resolution or directive of the Board of County Commissioners
directing him to perform such act; or

Any ordinance or other regulation or provision in this code which provides
a different appellate procedure.

bo The appeal to the hearing examiner shat{ must be in wdting on forms provided by
the headng examiner, and shall must be duly filed with the hearing examiner within
30 calendar days, but not thereafter, after such act or decision by the administrative
official. The appeal shall must specify the grounds for the appeal.

Co No appeal shall may be considered by the hearing examiner where it appears to
be a circumvention of an established or required procedure. Specifically, in no case
may an appeal be heard when the hearing examiner determines that the case
should more appropriately be heard on a request for a variance.

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 74

EXHIBIT A
[LDC Section 34-145 (c, e) Ordinance 96-06]
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eo

Notices of hearings on appeals sha~ wil._Jl be provided in accordance with the
provisions of an applicable administrative code wh~-c~=~-she~be adopted by the
Board of County Commissioners.

No appeal will be considered by the hearing examiner for any challenge to a
development order which is controlled by F.S. § 163.3215. In cases of challenges
to development orders controlled by F.S. § 163.3215, no suit may be brought and
no verified complaint, as explained in FoS. § 163.3215(4), may be filed or accepted
for filing until the development order giving rise to the complaint has become final
by virtue of its having been issued by the director, or by virtue of its having been
ordered by the county hearing examiner on an appeal reversing the director’s
denial of the development permit, or by the Board of County Commissioners in
cases where the Board of County Commissioners has gr~nted planned
development zoning or an extension of a development order. Once a development
order has been granted, the provisions of F.S. § 163.3215 will be the sole means
of challenging the approval ~ of a development order, as that term is
defined in F.S. § 163.3164(6), when the approval of the development order is
alleged to be inconsistent with the Lee Plan, in which case an action brought
pursuant to F.S. § 163.3215 will be limited exclusively to the issue of
comprehensive plan consistency.

(2)

Except as may be required by F.S. 163.3215, and then only pursuant to that
statute, a third party eha~ wil~l not have standing to appeal an administrative
decision ........ -’ ....’ ......u ........u c,; ~,~’~,§ ~,;,~- ...... ~, ....... p~,-~,,~. Only the applicant or his
agent sh~ wil_.~l be permitted to appeal such administrative action as set forth in this
subsection (e-).

Considerations.

ao In reaching his decision, the hearing examiner shell must consider the following
criteria, as well as any other issues which are pertinent and reasonable:

Whether o~=~-the appeal is of a nature propedy brought to him for
decision, or whether ~ there is an established procedure for handling
the request other than through the appeal process (i.e., a variance or
special exception, etc.).

2. The intent of the ordinance wh~ applied or interpreted.

The effect the ruling will have when applied generally to the-e~fi~mee
=" ~" .... "=’- " " "~ =" "~" =’-^-" ..........,"- ~c~31c,;~, this code

Staff recommendations, the testimony of the appellant and testimony of the general
public sh~ must also be considered.

Findin.qs. Before ,qrantinfl any aooeal, the headn.q examiner must find that an error we.~
made in the order, requirement, decision, interpretation, determination or action of th~
administrative official char.qed with the administration and enforcement of the provisions of
this code or other ordinance which provides for similar review.

Amended by:.
Ord. 96-06
Eft. Date: 03/27/96 34 - 75

EXHIBIT A
[LDC Section 34-145 (c, e) Ordinance 96-06]
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(~4_) Authority.

ao In exercising his authority, the hearing examiner may reverse, affirm or modify any
decision or action of any administrative official charged with the administration or
enforcement of this chapter.

bo Subject to the limitations set forth in subsection (a)(~3 4_)a of this section, the hearing
examiner may make a decision to take the appropriate action which the hearing
examiner finds the administrative official should have taken. To that end, he sh~
have has the powers of the administrative official from whom the appeal is taken.

Judicial review. Judicial review of final decisions of the hearing examiner with respect to
administrative actions are to the circuit court in accordance with section 34-146.

(b) Variances.

(1) Function. The headng examiner sh~ wil~l hear and decide all requests for variances from
the terms of the regulations or restrictions of this-chapter the land development code and
such other ordinances as may be assigned to him by the Board of County Commissioners,
except that no use vadance shah maybe heard or considered.

(2) Considerations. In reaching his decision, the hearing examiner shah must consider the
following criteria, recommendations and testimony:

~ Whether. exceptional or extraordinary conditions or circumstances exist which
are inherent in the land, structure or building involved and such whether those
exceptional or extraordinary conditions or circumstances create a hardship on the
property owner, =,,d

~ Whether the exceptional or extraordinary conditions or circumstances do not
result from the actions of the applicant;

¯ hat~g Granting the variance will not be injurious to the neighborhoodor otherwise
detrimental to the public welfare;

ed_. Staff recommendations;

re_.    Testimony from the applicant; and

gf~    Testimony from the.public.

(3) Findings. Before granting any variance, the hearing examiner sha~ must find that all of the
following exist:

~ _There are exceptional or extraordinary conditions or circumstances that are
inherent to the property in question ---’ "=--" " ....... "" ~n~ =.~" "- "=-~ -’~--

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 76
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(4)

~ The exceptional or extraordinary conditions or circumstances are not the
result of actions of the applicant taken subsequent to the adoption of the ordinance
(any action taken by an applicant pursuant to lawfully adopted regulations
preceding the adoption of the ordinance from which this chapter is derived will not
be considered self-created);

Co ~ The vadance granted is the minimum variance that will relieve the applicant
of an unreasonable burden caused by the application of the regulation in question
to his property;

do :Fhet-t _The granting of the variance will not be injurious to the neighborhood or
otherwise detrimental to the public welfare; and

eo ~rat-t The condition or situation of the specific piece of property, or the intended
use of the property, for which the variance is sought is not of so _a general or
recurrent nature s_go as to make it more reasonable and practical to amend the
ordinance.

Authority.

The headng examiner ehatH’taye has the authority to grant.., o~’ deny, or modify-;,
any request for a vadanca from the regulations or restrictions of this ehepte~ code
;. provided, however, that no use vadance as defined in this chapter, or any
vadanca from definitions or procedures set forth in any ordinance, shall may be
granted.

In reaching his decision, the hearing examiner shetH=mye ha.._~s the authority to attach
such conditions and requirements as-am necessary for the protection of the health,
safety, comfort, convenience and welfare of the general public. Such Th.__~e
conditions or requirements sh~f must be reasonably related to the variance
requested.

Variances may be reviewed by themselves or as part of a rezoning.

All decisions of the hearing examiner concerning variances filed as part of a
rezoning sh~ mus~t be in the form of a recommendation to the Board of County
Commissioners. Only a pet~’~’~met’d participant or his representative shat} will be
afforded the fight to address the Board of County Commissioners.

(5) Judicial review. Judicial review of final decisions of the hearing examiner with respect to
variances are to the circuit court in accordance with section 34-146.

(c) Special exceptions.

(1) Function. The hearing examiner shat~ wil..~l hear and decide all applications for special
exceptions permitted by the district use regulations.

(2) Considerations. In reaching his decision, the hearing examiner sh~ must consider the
following, whenever applicable:

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 77
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(3)

......... th .......t .... a;T, Or or a~,,u-,,x

Whether there exist changed or changing conditions which tha.__~t make approval of
the request appropriate.

The ~n~pact -" ........ -’ change ’ ..... of th~c, chapter

The testimony of any applicant.

The recommendation of staff.

The testimony of the public.

Whether the request is consistent with the goals, objectives, policies and intent of
the Lee Plan.

Whether the request meets or exceeds all performance and Iocational standards
set forth for the proposed use.

sat forth ~n th~

Whether the request will protect, conserve or preserve environmentally critical
areas and natural resources.

Whether the request will be compatible with existing or planned uses,

Whether the request will cause damage, hazard, nuisance or other detriment to
persons or property.

capac:ty to c~-y =’-a~c .,3an~ratGd by ~ha d~;’~lopm~nt.

Whether a requested use will be in compliance with all applicable general zoning
provisions and supplemental regulations pertaining to the users set forth in this
chapter.

Findings. Before granting any special exceptions, the hearing examiner shelf mus__.__Jt find that
the applicant has proved entitlement to the special exception by demonstrating compliance
with:

a. The Lee Plan;

b. This chapter; and

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 78
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c. Any other applicable county ordinances or codes.

(4) Authority.

The hearing examiner shelf mus___~t grant the special exception unless he finds that
geafttif~ the sp6c~a= ~xc~pt~,’; request is contrary to the public interest and the
pubtie health, safety, comfort, convenience and welfare of the citizens of the county,
or that the request is in conflict with subsection (c)(3) of this section.

bo In reaching his decision, the hearing examiner shall-have has the authority to attach
such conditions and requirements as-am necessary for the protection of the health,
safety, comfort, convenience or welfare of the general public. Such The conditions
~ an_._~d .requirements shall must be reasonably related to the special exception
requested.

C° Special exceptions may be reviewed by themselves or as a part of a rezoning.

All decisions of the hearing examiner concerning special exceptions filed as part
of a rezoning or that meet the criteria for a development of county impact shalt must
be in the form of a recommendation to the Board of County Commissioners. Only
a pa~y-e’~"ee~ participant or his representative shell wil._JI be afforded the dght to
address the board of County Commissioners.

(5) Judicial review. Judicial review of final decisions of the hearing examiner with respect to
special exceptions ~ will be in circuit court in accordance with section 34-146.

(d) Zoning matters.

(1) Functions. Regarding zoning matters, the hearing examiner has the following prescribed
duties and responsibilities:

ao

bo

Amended by:
Ord. 96-06
Eft. Date: 03/27/96

Prepare recommendations to the Board of County Commissioners for changes or
amendments relating to the boundaries of the various zoning disbicts;, or to the
regulations applicable to those districts, th~,-~tc,, to,

Make recommendations e~the-folh~’,~ to the Board of County Commissioners
on applications relating to the following:

Applieetie~/o~" Rezonings, including developments of county impact,
planned unit developments and planned developments.

App’,=c~t~;ns fc, r ~ Developments of regional impact and Florida Quality
Developments approval, which may or may not include a request for
rezoning.

Special exceptions that meet the cdteda for a development of county
impact, as set forth in section 34-203(b).

o Other special exceptions and variances which are submitted

EXHIBIT A
[LDC section 34-145 (c, e) Ordinance 96-06l
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I
I-

(2)

simultaneously with and are heard in conjunction with a rezoning.

o Variances from any county ordinance which specifies that variances from
such th.__~e ordinance ca~ may only be granted by the Board of County
Commissioners.

Co Certain amendments to development of regional impact development orders do not
require a public hearing. After staff review and recommendation, proposed
amendments of this type will proceed directly to the Board of County
Commissioners and will be scheduled on the administrative agenda of a regular
weekly meeting. The board will vote on the following types of amendments based
upon the recommendation of staff without review by the hearing examiner:

Amendments that incorporate the terms of a settlement agreement
designed to resolve pending administrative litigation or judicial
proceedings; or

2. Any amendment contemplated under F.S. § 380.06(19)(e)2.

Considerations. In preparing his recommendation on any matter, the hearing examiner shatt
must consider the criteria set forth in subsection (c)(2) of this section as well as the
following, if applicable:

a_. Whether there exists an error or ambiguity which must be corrected;

Whether urban services, as defined in the Lee Plan, are, or will be, available and
adequate to serve a proposed land use change, when reviewing a proposed
change to a future urban area category; and

Whether a proposed change is intended to rectify errors on the official zoning map.

Findings: Before preparing his recommendation to the Board of County Commissioners on
a rezonin.q, the Headn.q Examiner must find that:

The applicant has proved entitlement to the rezoning or special exception by
demonstrating compliance with the Lee Plan, this land development code, and any
other applicable code or regulation: and

The request will meet or exceed all performance and Iocational standards set forth
for the potential uses allowed by the request; and.

The request is consistent with the densities, intensities and .qeneral uses set forth
in the Lee Plan; and

The request is compatible with existing or planned uses in the surrounding area;
an~d

Approval of the request will not place an undue burden upon existing transportation
or planned infrastructure facilities and will be served by streets with the capacity to
carry traffic generated by the development; and

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 8(]
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Where applicable, the request will not adversely affect environmentally critical
areas and natural resources.

In the case of a planned development rezoning, the decision of the Headn.a
Examiner must also be supported by the formal findings required by Sections 34-
377(a)(2) and (4).

Where the change proposed is within a future urban area cateqory, the Hearin.q
Examiner must also find that urban services,, as defined in the Lee Plan, are, or
will be, available and adequate to serve the proposed land use,

~-3) Author/ty.

ao The hearing examiner sha~ serves in an advisory capacity to the Board of County
Commissioners with respect to zoning matters as set forth in subsection (d)(1) of
this section, and in such capacity may not make final determinations.

The hearing examiner shell may not recommend the approval of a rezoning, and
the Board of County Commissioners shah may not approve a rezoning, other than
the cheflge reauest published in the newspaper pursuant to section 34-236(b),
unless sueh-cheflge the zoning district proposed by the Hearing Examiner is more
restrictive and permitted within the land use classification as set forth in the Lee
Plan.

Co In reaching his recommendations, the hearing examiner shetH=raye ha~s the
authority to recommend conditions and requirements to be attached to any request
for a special exception or variance included under subsection (d)(1)b.3, 4 or 5 of
this section.

Decisions. All decisions of the hearing examiner conceming zoning matters under this
subsection (d) will be in the form of a recommendation to the Board of County
Commissioners. Only a participant ped~ or his representative will be afforded the
right to address the Board of County Commissioners.

I-->

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34-81
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^^-" .............. =,,d ,,~f ....f t,%,.,,,,.~,-" ....,o of"- ........ o~ that the request

(_el) Notice of intent to deny based on insufficient information.

(1) If the hearing examiner intends to deny or recommend denial of an application described
in subsections (a) through ~ e) of this section based on the applicant’s failure to provide
information adequate in scope and detail to address particular issues, he may, in his
discretion, send a notice of intent to deny based on insufficient information to all participants
pef~s~-Peee~ in lieu of a denial or a recommendation to deny the application. The notice
shall must state the issues on which additional information is necessary and shall must
direct the applicant to indicate within ten working days whether he intends to provide the
information and the date upon which the information will be provided (not to exceed 30
working days).

(2) If the applicant does not respond affirmatively within ten working days of the date of the
notice, the headng examiner sh~ must prepare and submit a recommendation or decision,
whichever is applicable, denying the application to the Board of County Commissioners and
all participants pe~’es-oF-mee~. If the applicant does respond affirmatively, the hearing
examiner shall must send a copy of the response to all parties of record along with a notice
of a new hearing date, at which time the new evidence shall will be considered.

(3) The applicant shell mus~t submit all of the new evidence provided in accordance with this
section to the zoning staff, whieh-sh~ who will review it and prepare a supplementary staff
report addressing only those issues to which the new evidence is relevant.

(4) The hearing following the receipt of the new evidence shelf wil_..JI be limited to those issues
to which the new evidence is relevant.

(5) No applicant sh~ wil~l be entitled to more than one notice of intent to deny based on
insufficient information.

(Zoning Ord. 1993, 9 900.02; Ord. No. 93-14, 9 6, 4-21-93; Ord. No. 94-24, 99 7-11, 8-31-94; Ord. No. 95-
07, 9 13, 5-17-95)

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 82
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annual monitoring for capacity and effectiveness of implementation. At the minimum, the plan shall
must comply with the spill prevention control and countermeasure plan (SPCC) es-called for in the
federal oil pollution prevention regulations, 40 CFR 112, as amended.

I
I

I -        (�-) ~’.~e-te~s ........ " . " , " .... may mc, d~,~j the

I ~p~cat~c~n aubmRt " .

(Zoning Ord. 1993, § 800.01)

Sec. 34-203. Addit~ona~ ~equiremer~ fop " " pp~ca~o,t$ 0"equating public [~a~n~].

(a)    Developments of regional impacL All developments of regional impact ~ must. comply
with the information submittal and procedural requirements of F.S. ch. 380.,      ""

.... . If the development of regional impact i’equires specific zoning
actions (i.e., rezoning), ~ the procedures and requirements of ~¢tiow-3~-2~, this section and
article IV of this chapter s+~d{ must be met. Additionally, even if the development of regional impact does
not require any specific zoning action, the applicant must submit a traffic impact statement, as described in
¯ section 34-373(a)(2)c and detailed in section 10-286.,            " . Thresholds for developments
of regional impact can be found in Flodda Administrative Code chapter 27F2.

~    Planned Developments. All Planned Developments must comply with the additional
information submittal and procedural requirements set forth in section 34-373.

Amended by:.
Ord. 96-06
Eft. Date: 03/27/96 34- 91
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(c)    Rezonings other than developments of regional impact c,; dov61c, p~,,~nt; of co~r,b" ~mpact.

All requests for rezonings, other than those determined to be a development of regional
impact ~,, ,, -’ .... ’ ....... " ........... must include a statement of the basis or
reason for the rezoning. Such statement is to be directed, at a minimum, to the guidelines
for decision - making embodied in section 34-145(d)(2). This statement may be utilized by
the Board of County Commissioners, headng examiner and staff in establishing a factual
basis for the granting or denial of the rezoning.

(~2-) ^ ’ "    "-- rozonin§3 sro r~quir~d to comply

"~ (d)    Specialexceptions. Except for special exceptionswhich are developments ofcounty impact
(see sections 341 and 342) ,a:~ p~,,-~ptod ~;,-~d~; ;~;b:~,,%:c,,-; {b){3) ~,~ t,=,~ ~ct:c,,-;, ~;’~.,-~" C,w,-;;,-- :,-;:~c=t~� all
applications for a special exception shell must, in addition to the requirements of section 34-202 a~_J_.&_.(b),
include the following:

(1) A statement as to how the property qualifies for the special exception requested, and what
impact granting the request would have on surrounding properties. Such statement shelf
must be directed, at a minimum, to the guidelines for decision-making embodied in section
34-145(d)(2). This statement may be utilized by the hearing examiner and staff in
establishing a factual basis for granting or denial of the special exception.

(2) A site development plan detailing the proposed use, including, where applicable, the
following:

.The location and current use of all existing structures on the site, as well as those
on adjacent properties within 100 feet of the perimeter boundaries of the site.

b. All proposed structures and uses to be developed on the site.

Any existing public streets, easements or land reservations within the site, and the
proposed means of vehicular access to and from the site.

d. A traffic impact analysis of projected trip generation for the development.

Proposed fencing and screening, if any.

Any other reasonable information which may be required by the director which is
commensurate with the intent and purpose of this chapter.

J (3) Solar or wind enerfly modifications. If the request is to modify property development
J regulations for the purposes of using solar or wind energy, evidence shall be submitted that

Amended by: [LDC Section 34-203 (d, g) Ordinance 96-06]
Ord. 96-06
Eft. Date: 03/27/96 34 - 92
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the proposed modifications are the minimum necessary to provide for the solar or wind
enemy proposal and that the proposed modifications will not adversely affect adjacent
properties. (See section 34-2196)

Temporary Parkin.q LoP. If the request is for a temporary parking lot:

The site plan must show all existing and proposed parking spaces and drives, both
paved and unpaved, vehicle access points, and lighting, if any.

An analysis indicating the need for the temporary parking lot, as well as the
anticipated frequency of use must be submitted.

If the temporary parking lot is off the premises of the principal use, plans for
providing for traffic control and pedestrian safety must be submitted.

On-premises consumption of alcoholic beverages. If the request is for a consumption on
premises permit:.

The property owners list and map [see section 34-202 (a)(4) & (5) ] must be
modified to include all property within 500 feet of the perimeter of the subject
DroDertv.

b_. The site plan must include a detailed parking plan.

A wdtten statement describing the type of state liquor license to be acquired, e..q.,
2 COP, SRX, 11C, etc., and the anticipated hours of operation for the business,
must be submitted.

Harvestin.q of cypress (Taxodium spp.). An application for a Special Exception to harvest
cypress must include:

An aerial photograph with vegetation associations mapped as listed in the Florida
Land Use, Cover, and Forms Classification System (FLUCCS).

A forest management plan for the proposed harvesting site.

Steps which will be taken to ensure that the proposed activity will not have an
adverse affect on the environmental sensitivity of the area.

Joint parkin,q. Applications for ioint parking lots must include:

A notarized statement from all property owners involved indicating the use of each
property and that the activities of each separate building or use which create a
demand for parking will occur at different times.

Wdtten agreements, covenants, contracts and the like, acceptable to the county,
which ensure that the parking area is to be used jointly and establish the
responsibility for maintenance.

A backup plan to provide sufficient parking if the ioint agreement is violated by
either party.

Amended by:.
Ord. 96-06
Eft. Date: 03/27/96 34 - 93
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Violation of the agreement for joint use of off-street parking is sufficient grounds for
revocation of the special exception.

(8)    Private aircraft landing facilities. Applications for private aircraft landing facilities must:

Indicate the type of facility, as set forth in Florida Administrative Code chapter
14-60.

Indicate on the site plan the proposed location and length Of the effective landinq
length, as well as the area included in the approach zone.

Submit a certified list of all airports and municipalities within 15 miles of the
proposed site and all property owners within 1,000 feet of the property or within the
minimum required approach zone, whichever is greater..

The department of community development will forward a copy of the application
to the department of airports for comment prior to any public hearings. No proposed
airport will be granted a special exception if the department of airports finds that
the proposed site would interfere with any other lawfully existing aircraft landing
facility, airport or-heliport.

All property owners listed in subsection ~d)(7)c. of this section will be sent written
notice by certified mail, return receipt requested, of the date, time and place 6f any
public headn.q. The applicant will bear the cost of the notification.

I (e) Variances. Every evcq-~t-tw~eted application for a vadance from the terms of this chapter
I sh~ mus____~t, in addition to the requirements of section 34-202~a) & (b), include the following:

¯ (1)    A document describing:

a.

I
I
I,

The section number and the particular regulation of this-chept~ the Land
Development Code from which relief (variance) is requested;

b. The reason why the vadance is needed;

c. What effect, if any, granting of the variance would have on adjacent properties; and

(2)

d. The nature of the hardship which is used to justify/the request for relief.

A site plan describing:

a. Existing public streets, easements or other reservations of land within the site;

bo All existing and proposed structures on the site;

c. All existing structures within 100 feet of the perimeter boundary of the site; and

d. The proposed deyiatio~t vadance from the adopted standards.

(3)

Amended by:
Ord. 96-06
Eft. Date: 03/27/96
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other reasonable information which may be required by the department which is
commensurate with the intent and purpose of this ¢hapte~ cod_..~e.

[LDC Section 34-203 (d, g) Ordinance 96-06]
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Variance from required street setbacks on co~lector and arterial roads. For a vadance from
a collector or artedal street setback, the applicant:

May modify the property owners list and property owners map [see section 34-202
(a) (4) & (5)I to show only the names and locations of property owners which abut
the perimeter of the subject property.

b. Must submit a site plan, drawn to scale, showing:

1_. All structures, easements, and d.qhts-of-way, etc., within 100 feet of the
peripheral boundary of the subject property;

2_. The location of all proposed structures, easements, d.qhts-of-way and
vehicular access onto the property, includin.q entrance gates or
.qatehouses; and

3_. The extent of modification from street setbacks requested.

(f)    Use variance.,," :; haraby .......... Use variances are not legally permissible, and no
application for a use vadance will be processed. Department staff will notify the applicant when a more
appropriate procedure, e.g., rezoning ;or special exception ~, is required.

Amended by:.
Ord. 96-06

-Eft. Date: 03/27/96
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~qJ    Modifications to submittal requirements. Upon wdtten request, the director may modify the
submittal requirements contained in this section where it can be cleady demonstrated that the submission
will have no bearing on the review and processing of the application. The request and the director’s written
response must accompany the application submitted and will become a part of the permanent file.

(Zoning Ord. 1993, § 800.02; Ord. No. 93-14, § 4, 4-21-93; Ord. No. 93-24, § 18, 9-15-93; Ord. No. 94-24,
§ 13, 8-31-94)

Sec. 34-204. App:lca:l~n; :c,r ~lev;:~,p.T.;F.: =pp;~,W:. Reserved

(Zoning Ord. 1993, § 802(A))

App:: "-- ~" ""’J    ’- - --’--"- ReserYedSec. 34-205. ¢=ilc, n~ .... ,,, .....u v ........

........ app::cabl~ CC, UF, ty ,.,, ,,t~t, regulations.

(Zoning Ord. 1993, § 802(B))

I Sec. 34-206. "--J’ ..... "- Resrved

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 97
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LEE COUNTY
DIVISION OF PLANNING

STAFF REPORT FOR
COMPREHENSIVE PLAN AMENDMENT

CPA2002-22

Text Amendment Map Amendment

This Document Contains the Following Reviews:

Staff Review

Local Planning Agency Review and Recommendation

Board of County Commissioners Hearing for Transmittal

Staff Response to the DCA Objections, Recommendations,
and Comments (ORC) Report

Board of County Commissioners Hearing for Adoption

STAFF REPORT PREPARATION DATE: December 2, 2002

PART I - BACKGROUND AND STAFF RECOMMENDATION

Ao SUMMARY OF APPLICATION

APPLICANT:
LEE COUNTY BOARD OF COUNTY COMMISSIONERS
REPRESENTED BY LEE COUNTY DIVISION OF PLANNING

REQUEST:
Amend Policy 100.2.3 of the Housing Element by replacing the outdated reference to the
approval process of "Special Permit" with the current process of "Special Exception."

Bo STAFF RECOMMENDATION AND FINDINGS OF FACT SUMMARY:

1. RECOMMENDATION: Planning staffrecommends that the Board of County Commissioners
transmit the proposed amendment as follows:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be
permitted in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use
categories without respect to the density limitations that apply to conventional residential districts.
The density of such housing is limited to 50 occupants per acre of actual housing area and will be
reviewed on a case-by-case basis during the planned development or Speeiat-Perr~ ~t~ecial

STAFF REPORT FOR
CPA 2002-22

FEBRUARY 17, 2003
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Exception zoning process. The applicant must demonstrate that impacts of the farm worker
housing will be mitigated. (Amended by Ordinance No. 94-30)

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

"Special permits" are no longer issued by Lee County. The function and term "special
permit" are now met by the function and term "special exception."

Policy 100.2.3 should be updated to correctly describe the zoning processes that are
available to permit housing for farm workers in the Rural, Open Lands, and Density
Reduction/Groundwater Resource land use categories, without respect to the density
limitations that apply to conventional residential districts.

C. BACKGROUND INFORMATION

Policy 100.2.3 of the Comprehensive Plan remains unchanged from the initial language adopted by
Ordinance 94-30. LDC amending Ordinance 96-06 provided that the zoning function ofa"special permit"
would be incorporated into the definition and procedure of the zoning function "special exception." The
proposed amendment to Policy 100.2.3 was initiated by the Board of County Commissioners on September
24, 2002 to update the Comprehensive Plan to reflect this change in zoning terminology.

PART II - STAFF ANALYSIS

A. STAFF DISCUSSION

Existing language in the Comprehensive Plan reads:

POLICY100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use categories without
respect to the density limitations that apply to conventional residential districts. The density of such
housing is limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case
basis during the planned development or Special Permit zoning process. The applicant must demonstrate
that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-30)

Special permits were originally created as a zoning function of the Land Development Code that provided
a format for evaluation of certain proposed uses, potentially appropriate, but not permitted by right within
certain zoning districts. Originally, the special permit process required final approval by the Board of
County Commissioners. Over time the BoCC changed the review process, granting the Hearing Examiner
authority to make final determinations on special permits.

The function "special permit" was later incorporated into the LDC zoning function "special exception"
with Ordinance 96-06 because the processes had become too similar to justify the continued use of both.
The required submittal documents, staff review, and Hearing Examiner directive for evaluation of a

STAFF REPORT FOR
CPA 2002-22
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"special exception" application are of equal stringency as were previously required of a "special permit"
application [see attached Exhibit A: LDC Sections 34-145(c, e) and 34-203(d, g) as amended by Ordinance
96-06].

Existing definitions of"special exception" and "special permit" in the LDC, as last amended by Ordinance
96-06, are shown below in strike through/underline format:

Use, special exception means a use or certain specified departures from the regulations of this
~ that may not be appropriate generally or without restriction throughout a zoning district,
but which, when controlled as to number, area, location or relation to the neighborhood, would
promote the public health, safety, welfare, order, comfort, convenience, appearance or prosperity,
and may be permitted, in accordance with all applicable regulations.

¯ ~,1-ermit: see Use nil exception. - ........: ..... -’--: .....’--" -’- -" ...........:-- J ’--

B. CONCLUSIONS

Changes to the LDC subsequent to the adoption of Policy 100.2.3 of the Lee Plan have caused certain
language in the policy to be inconsistent with applicable zoning terminology of the Land Development
Code. To correct this inconsistency, the term "special permit" should be replaced by the term "special
exception" in Policy 100.2.3.

The proposed change in zoning terminology would not alter the functional requirements for review, nor
the process for approval, of farm worker housing in the Rural, Open Lands, and Density Reduction/
Groundwater Resource land use categories as currently proved for in Policy 100.2.3.

C. STAFF RECOMMENDATION

After due consideration, planning staffrecommends that the Board of County Commissioners transmit the
proposed comprehensive plan amendment. Planning staff recommends the following language
modification be transmitted:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use categories without respect

to the density limitations that apply to conventional residential districts. The density of such housing is
limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case basis during
the planned development or Speei’a~~ Special Exception zoning process. The applicant must
demonstrate that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-
30)

STAFF REPORT FOR
CPA 2002-22
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PART IH - LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: January_ 27, 2003

LOCAL PLANNING AGENCY REVIEW
Planning staffgave a bdefpresentationofthe case. One member of the LPA voiced some concern
that the method currently employed by Policy 100.2.3 to limit density may promote overcrowded,
substandard conditions for farm worker housing. A short discussion followed regarding the original
rationale used to determine density limitations of Policy 100.2.3. The panel agreed that since the
current request does not attempt to change the existing density limitation, and because such a
change was not advertised, that the issue should be brought forward for specific discussion at some
later date if the LPA member believes changes are needed.

LOCAL PLANNING AGENCY RECOMMENDATION AND FINDINGS OF FACT
SUMMARY

1. RECOMMENDATION: The LPA recommends that the BoCC transmit CPA2002-22.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The LPA accepted the findings
of fact as advanced by staff.

Co VOTE:

NOEL ANDRESS

SUSAN BROOKMAN

MATT BIXLER

RONALD INGE

GORDON REIGELMAN

DAN DELISI

AYE

AYE

AYE

AYE

AYE

AYE
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PART IV - BOARD OF COUNTY COMMISSIONERS
HEARING FOR TRANSMITTAL OF PROPOSED AMENDMENT

DATE OF TRANSMITTAL HEARING: June 25, 2003

BOARD REVIEW:

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

VOTE:

JOHN ALBION

ANDREW COY

BOB JANES

RAY JUDAH

DOUG ST. CERNY

STAFF REPORT FOR
CPA 2002-22
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PART V - DEPARTMENT OF COMMUNITY AFFAIRS OBJECTIONS,
RECOMMENDATIONS, AND COMMENTS (ORC) REPORT

DATE OF ORC REPORT:

A. DCA OBJECTIONS, RECOMMENDATIONS AND COMMENTS

B. STAFF RECOMMENDATION

STAFF REPORT FOR
CPA 2002-22
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PART VI - BOARD OF COUNTY COMMISSIONERS
HEARING FOR ADOPTION OF PROPOSED AMENDMENT

DATE OF ADOPTION HEARING:

BOARD REVIEW:

no BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

Co VOTE:

JOHN ALBION

ANDREW COY

BOB JANES

RAY JUDAH

DOUG ST. CERNY

STAFF REPORT FOR
CPA 2002-22
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conducted pursuant to applicable administrative codes and the provisions contained in this chapter.

(c) Reports of decisions. After a public headng is held, the hearing examiner shall make a written
report of his decision in accordance with the rules and procedures set forth in the applicable administrative
code, and provide a copy of the report of decision to all parties of record, appropriate county staff and the
Board of County Commissioners.

(d) Records.

The hearing examiner shall provide for a court reporter at all proceedings. At a minimum,
a summary of testimonies shall be provided in the report of decision itself or as a separate
document in addition thereto. Transcripts shall be provided only at an appellant’s request,
and the appellant shall bear the costs thereof.

(2) The hearing examiner shall keep indexed records of all meetings, agendas, findings,
determinations and reports of decision. Such records shall be public records.

(e) Attendance at hea#ngs. The hearing examiner may request staff members with personal
knowledge of relevant facts to attend hearings and produce relevant documents, and shall advise the county
administrator of any failure to comply with his requests.

(Zoning Ord. 1993, § 900(B)3)

Sec. 34-t45. Functions and authority.

(a) Appeals from administrative action.

(1) Function, The headng examiner will hear and decide appeals where it is alleged there is an
error in any order, requirement, decision, interpretation, determination or action of any
administrative official charged with the administration and enforcement of the provisions of
this .ehept~ land development code or any other ordinance which provides for similar
review; provided, however, that:

ao No appeal to the hearing examiner sha~ may lie from any act by such a_on
administrative official pursuant to:

An order, resolution or directive of the Board of County Commissioners
directing him to perform such act; or

Any ordinance or other re,qulation or provision in this code which provides
a different appellate procedure.

bo The appeal to the headng examiner ehat~ must be in writing on forms provided by
the headng examiner, and eh~ must be duly filed with the hearing examiner within
30 calendar days, but not thereafter, after such act or decision by the administrative
official. The appeal eha~ must specify the grounds for the appeal.

Co No appeal shell ~ be considered by the headng examiner where it appears to
be a cimumvention of an established or required procedure. Specifically, in no case
may an appeal be heard when the headng examiner determines that the case
should more appropriately be heard on a request for a variance.

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 74
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eo

Notices of hearings on appeals ~ will be provided in accordance with the
provisions of an applicable administrative code ’~ adoPted by the
Board of County Commissioners.

No appeal will be considered by the headng examiner for any challenge to a
development order which is controlled by F.S. § ’i63.32’i 5. In cases of challenges
to development orders controlled by F.S. § ’i 63.3215, no suit may be brought and
no vedfied complaint, as explained in F.S. § 163.3215(4), may be filed or accepted
for filing unti~ the development order giving dse to the complaint has become final
by virtue of i~s having been issued by the director, or by virtue of its having been
ordered by the county headng examiner on an appeal reversing the director’s
denial of the development permit, or by the Board of County Commissioners in
cases where the E~oard of County Commissioners has g~nted planned
development zoning or an extension of a development order. Once a development
order has been granted, the provisions of F.S. § 163.3215 will be the sole means
of challenging the approva~ ~ of a development order, as that term is
defined in F.S. § 163.3t£~(6), when the approval of the development order is
alleged to be inconsistent with the Lee Plan, in which case an action brought
pu.rsuant to F.S. § t63.32t5 will be limited exclusively to the issue of
comprehensive plan consistency.

(:;z)

Except as may ba required by F.S. 163.3215, and then only pursuant to that
statute, a third party ~ wil._~l not have standing to appeal an administrative
decision    "        "              ". Only the applicant or his
agent ~ wil._.Jl be permitted to appeal such administrative action as set forth in this
e~C6section ~-).

Considerations.

In reaching his decision, the headng examiner ~ mus.___t consider the following
criteria, as well as any other issues which are pertinent and reasonable:

Whether ~ appeal is of a nature propedy brought to him for
decision, or whether ~ there is an established procedure for handling
the request other than through the appeal process (i.e., a vadance or
special exception, etc.).

2. The intent of the ordinance whiePHc.-b~ applied or interpreted.

The effect the ruling will have when applied generally to ~
....... this code.

bo Staff recommendations, the testimony of the appellant and testimony of the general
public ~ must____also be considered.

Findin~s. Before granting any a_a_a_a_a_a_a_a_a_~Deal, the headn~ examiner must find that an error was
made in the order, reauirement, decision, interpretatio.n, determination or action of the-
administrative official char.Qed with the adminis~tion and enforcement of the t0rovisions of
this code or other ord~nanc~ which f0rovides for similar review.

Amended by:
Ord. 96-06
Eff. Date: 03127196 34 - 75
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(~4_) Authority.

ao In exercising his authority, the hearing examiner may reverse, affirm or modify any
decision or action of any administrative official charged with the administration or
enforcement of this chapter.

bo Subject to the limitations set forth in subsection (a)(-3 4_)a of this section, the hearing
examiner may make a decision totake the appropriate action which the hearing
examiner finds the administrative official should have taken. To that end, he sha~
heye ha.__~s the powers of the administrative official from whom the appeal is taken.

Judicial review. Judicial review of final decisions of the headng examiner with respect to
administrative actions are to the circuit court in accordance with section 34-146.

(b) Va#ances.

(2)

Function. The hearing examiner shell will hear and decide all requests for variances from
the terms of the regulations or restrictions of ~ds-eheptef the land development code and
such other ordinances as may be assigned to him by the Board of County Commissioners,
except that no use vadance sh~ maybe heard or considered.

Considerations. In reaching his decision, the headng examiner sh~ must consider the
following criteria, recommendations and testimony:

¯ h~ Whether exceptional or extraordinary conditions or circumstances exist which
are inherent in the land, structure or building involved and such whether those
exceptional or extraordinary conditions or circumstances create a hardship on the
property ...................................owner,

bo :Fhat Whether the exceptional or extraordinary conditions or circumstances do not
result from the actions of the applicant;

:Fhet-g Granting the vadance will not be injurious to the neighborhoodor otherwise
detrimental to the public welfare;

ed_. Staff recommendations;

re_.    Testimony from the applicant; and

~_~    Testimony from the.public.

(3) Findings. Before granting any variance, the heating examiner sh~ mus.~..jt find that all of the
following exist:

ao ~ There are exceptional or extraordinary conditions or circumstances that are
inherent to the property in question. =,,,,---’ ,L_,,,,=, ,~,,~ .......... ,,~,, ,=~,~,,y §~,~r=’,,~" ~c, ~h~                                    ~,~,,~,-’~---

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 76
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I

I.

(4)

bo :Fhat-t The exceptional or extraordinary conditions or circumstances are not the
result of actions of the applicant taken subsequent to the adoption of the ordinance
(any action taken by an applicant pursuant to lawfully adopted regulations
preceding the adoption of the ordinance from which this chapter is derived will not
be considered self-created);

Co �-he.The vadance granted is the minimum vadance that will relieve the applicant
of an unreasonable burden caused by the application of the regulation in question
to his property;

do :Fhe~ _The granting of the vadance will not be injurious to the neighborhood or
otherwise detrimental to the public welfare; and

eo :Fhet-I _The condition or situation of the specific piece of property, or the intended
use of the property, for which the variance is sought is not of so a general or
recurrent nature s_~o as to make it more reasonable and practical to amend the
ordinance.

Authority.

The headng examiner shall-have has the authority to grant_= ~ deny, or modify-;,
any request for a vadance from the regulations or restrictions of this chapter, code.
~ provided, however, that no use vadance as defined in this chapter, or any
variance from definitions or procedures set forth in any ordinance, shell ~ be
granted.

b° In reaching his decision, the hearing examiner shall-have ha~s the authority to attach
such conditions and requirements as-am necessary for the protection of the health,
safety, comfort, convenience and welfare of the general public. Such Th_..~e
conditions or requirements chat} mus._._~t be reasonably related to the variance
requested.

Co Variances may be reviewed by themselves or as part of a rezoning.

All decisions of the hearing examiner concerning variances filed as part of a
rezoning shall must be in the form of a recommendation to the Board of County
Commissioners. Only a paft~ef~ participant or his representative shattwill be
afforded the dght to address the Board of County Commissioners.

Judicial review. Judicial review of final decisions of the headng examiner with respect to
variances are to the cimuit court in accordance with section 34-146.

(c) Special exceptions.

(1) Function. The headng examiner sh~ wil~l hear and decide all applications for special
exceptions permitted by the district use regulations.

(2) Considerations. In reaching his decision, the hearing examiner shall mus_.._~t consider the
following, whenever applicable:

Amended by:.
Ord. 96-06
Eft. Date: 03/27196 34 - 77
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(3)

Whether there exist changed or changing conditions which tha___t make approval of
the request appropriate.

_bd. The testimony of any applicant.

_ce.    The recommendation of staff.

_dr.    The testimony of the public.

Whether the request is consistent with the goals, objectives, policies and intent of
the Lee Plan.

Whether the request meets or exceeds all performance and Iocational standards
set forth for the proposed use.

Whether the request will protect, conserve or preserve environmentally critical
areas and natural resources.

_hi. Whether the request will be compatible with existing or planned uses_, end-not

Whether the request will cause damage, hazard, nuisance or other detriment to
persons or property.

Whether a requested use will be in compliance with all eppticebte general zoning
provisions and supplemental regulations pertaining to the use;-e~ set forth in this
chapter.

o.     ’,",’h~t,%, ,= ~,,,.,~ .......... ~ ...................... zc.,n:n~ map.

Findings. Before granting any special exceptions, the hearing examiner e~ must find that
the applicant has proved entitlement to the special exception by demonstrating compliance
with:

a. The Lee Plan;

b. This chapter; and

Amended by:
Ord. 96-06
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c. Any other applicable county ordinances or codes.

(4) Authority. "

The hearing examiner shet} must grant the special exception unless he finds ~
gf~=tting the r,p~c, lr.’, ~xc~tlc, r, request is contrary to the public interest and the
pubti¢ h.ealth, safety, comfort, convenience and welfare of the citizens of the county,
or that the request is in conflict with subsection (c)(3) of this section.

bo In reaching his decision, the hearing examiner shall-have has the authority to attach
such conditions and requirements as-me necessary for the protection of the health,
safety, comfort, convenience or welfare of the general public. Such The conditions
o~ and .requirements sha~ must be reasonably related to the special exception
requested.

Special exceptions may be reviewed by themselves or as a part of a rezoning.

All decisions of the hearing examiner conceming special exceptions filed as part
of a rezoning or that meet the cdteda for a development of county impact shat} must
be in the form of a recommendation to the Board of County Commissioners. Only
a pt~f.mee~d participant or his representative shall will be afforded the right to
address the board of County Commissioners.

(5) Judicial retdew. Judicial review of final decisions of the hearing examiner with respect to
special exceptions am-to-the will be in circuit court in accordance with section 34-146.

(d) Zoning matters.

Functions. Regarding zoning matters, the hearing examiner has the following prescribed
duties and responsibilities:

Amended by:.
Ord. 96-06
Eft. Date: 03/27/96

Prepare recommendations to the Board of County Commissioners for changes or
amendments relating to the boundaries of the various zoning districts;, or to the
regulations applicable to those districts "’- .............. "~ -" " ......

Make recommendations o~Hhe-fottow~ to the Board of County Commissioners
on applications relating to the following:

Applie~te~-foP~ R_ezonings, including developments of county impact,
planned unit developments and planned developments.

..... ’ ..... � Developments of regional impact and Rodda Quality
Developments approval, which may or may not include a request for
rezoning.

Special exceptions that meet the criteda for a development of county
impact, as set forth in section 34-203(b).

Other special exceptions and variances which are submitted

EXHIBIT A
ILDC Section 34-145 (c, e) Ordinance 96-06]
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(2)

simultaneously with and are heard in conjunction with a rezoning.

Variances from any county ordinance which specifies that variances from
~ th_e ordinance ~ ~ only be granted by the Board of County
Commissioners.

Co Certain amendments te development of regional impact development orders do not
require a public headng. A~ter star review and recommendation, proposed
amendments of this type will proceed directly to the Board of County
Commissioners and will be scheduled on the administrative agenda of a regular
weekly m~eting. The board will vote on the following types of amendments based
upon the recommendation of staff Without review by the headng examiner:.

Amendments that incorporate the terms of a settlement agreement
designed to resolve pending administrative litigation or judicial
proceedings; or

2. Any amendment contemplated under F.S. § 380.06(19)(e)2.

Considerafions. ~n preparing his recommendation on any matter, the headng examinereh~
must. consider the cdtaria set forth in subsection (c)(2) of this section as well as the
followin~q, if

Whether there exists an error or ambiguity which must be corrected;

Whether urban services, a..s defined in the Lee Plan, are, or will be, available and
adectuate to serve a OrO_l~ssed land use change, when reviewing a oroposed
change to a ~uture urban area cetegow; and,

c_. Whether a pro_posed change is intended to rectifi/errors on the official zoning map.

Findings: Before preparing his recommendation to the Board of Count~ Commissioners on
a rezonin~q, the Headng IE~aminer must find that:

The applicant has proved entitlement to the rezoning or sr)ecial exception by
demonstrating compliance with the Lee Plan, this land develooment code, and any
other applicable code or regulation: and

The ~’equest will meet or exceed all pedormance and Iocational standards set forth
for the potential uses allowed by the rec~uest; and.

The request is consistent with the densities, intensities and general uses set forth
in the Lee Plan; and

The request is compatible with existing or planned uses in the surrounding area;
an~d

_A.J~Oroval of the reauest Will not olac~ an undue burden upon existing kansportation
oG_.~lanned in~s~re ~acili~s ~nd ~ll bo s~wed by s~ee~ with ~ ~oaci~ to
~ ~c ~ene~ted bv the development; and

Amended by:
Ord.
El. Date: 03/27/98 3~ - 8(]
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f_. Where applicable, the request will not adversely affect environmentally cdtical
areas and natural resources.

In the case of a planned development rezoning, the decision of the Headng
Examiner must also be supported by the formal findings required by Sections 34-
377~a)~2) and (4).

Where the change proposed is within a future urban area category, the Headn.q
Examiner must also find that urban services,, as defined in the Lee Plan, are, or
will be, available and adequate to serve the proposed land use,

A homy.

The hearing examiner sha~ serves in an advisory capacity to the Board of County
Commissioners with respect to zoning matters as set forth in subsection (d)(1) of
this section, and in such capacity may not make final determinations.

bo The headng examiner sh~ may not recommend the approval of a rezoning, and
the Board of County Commissioners shall may not approve a rezoning, other than
the charge reauest published in the newspaper pursuant to section 34-236(b),
unless suel’r~heflge the zoning district proposed by the Headng Examiner is more
restrictive and permitted within the land use classification e~ set forth in the Lee
Plan.

Co In reaching his recommendations, the headng examiner ~ ha__~s the
authority to recommend conditions and requirements to be attached to any request
for a special exception or vadanca included under subsection (d)(1)b.3, 4 or 5 of
this section.

Decisions. All decisions of the hearing examiner conceming zoning matters under this
subsection (d) will be in the form of a recommendation to the Board of County
Commissioners. Only a participant ~ or his representative will be afforded the
dght to address the Board of County Commissioners.

i--.->

Amended by:.
Ord. 96-06
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(_c~) No~ice of intent to deny based on insufficien~ information.

(t) If the headng examiner intends to deny or recommend denial of an application described
in subsections (a) through ~ e) of this section based on the applicant’s failure to provide
information adequate in scope and detail to address particular issues, he may, in his
discretion, send a notice of intent to deny based on insufficient inforrnation to all partici~)ants
~ in lieu of a denial or a recommendation to deny the application. The notic,~
sh~ mus.__.Jt state the issues on which additional information is necessary and ¢h~ must
direct the applicant to indicate within ten working days whether he intends to provide the
information and the date upon which the information will be provided (not to exceed 30
working days).

(2) If the applicant does not respond affirmatively within ten working days of the date of the
notice, the headng examiner ~=~{} must prepare and submit a recommendation or decision,
whichever is applicable, denying the application to the Board of County Commissioners and
all particii:~an~ ~;~’-~. ~f th~ applicant does respond affirmatively, the headng
examiner ~ must send a copy of the response to all parties of record along with a notice
of a new headng date, at which time the new evidence sh~ will be considered.

(3) The applicant ~ must submit all of the new evidence provided in accordance with this
section to the zoning staff, ~ who will review it and prepare a supplementary staff
report addressing only those issues to which the new evidence is relevant.

(4) The headng following the receipt of the new evidence ~ wil._J be limited to those issues
to which the new evidence is relevant.

(5) No applicant sh~{~ wil._J be entitled to more than one notice of intent to deny based on
insufficient information,

(Zoning Ord..1993, 9 900.02; Ord. No. 93-14, 9 6, 4-2%93; Ord. No. 94-24, 99 7-11, 8-3t-94; Ord. No. 95-
07, 9 13, 5-17-95)

Amended by:
Ord. 98.438
Eff. Date: 03/27/96
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annual monitoring for capacity and effectiveness of implementation. At the minimum, the plan sh~
must comply with the spill prevention control and countermeasure plan (SPCC) as-called for in the
federal oil pollution prevention regulations, 40 CFR 112, as amended.

(Zoning Oral. 1993, § 800.01)

(a)    Developments of regional impact. All developments of regional Impact ~ must comply
with the information submitta~ and procadura~ requirements of F.S. ch. 380.,      --

~        "       ". If the development of regiona~ impact i’~<~uires specitic zoning
actions (i.e., rezoning), ~ the procedures and requirements of ~ this section and
article ~V of this chapter ~ must be met. Additionally, even i~ the development of regional impact does
not require any speci~c zoning action, the aD.plicant must submit a traffic impact statement, as described in
section 34-373(a)(2)c and detailed in section 10-286.,            " . Thresholds for developments
of regional impact can be found in Flodda Administrative Code chapter 27F2.

bf~    Planned Developments¯ All Planned Developments mus~ comrl_y with the additional
information submittal and procedural requirements set forth in section 3~-373.

Amended by:
O~’d. 96-06
Eft. Date: 03/27/96
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(c)    Rezonings other than developments of regional impac~ " .

All requests for rezonings, other than those determined to be a development of regional
impact ~ must include a statement of the basis or
reason for the rezoning. Such statement is to be directed, at a minimum, to the guidelines
for decision - making embodied in section 3~-145(d)(2). This statement may be utilized by
the Board of C,~un~ Commissioners, headng e×aminer and staff in establishing a factual
basis for the granting or denia~ o~ the rezoning.

~ (d)_ Specialexceptions.Exceptforsoedalexcer~tionswhicharedeveloDmentsofcountvimpact
(seesec~ions:3~t end3~2~,                                 "    " ,~=~w~i~-~all
applications for a special exception ~ mus~ in addition to the requirements of section 3~-202~a) & (b),
include the following:

(I) A statement as to how the property qualifies for the special exception requested, and what
impact granting the request would have on surrounding properties. Such statement sh~
must be directed, at a minimum, to the guidelines for decision-making embodied in section
3~-’i45(d)(2). This statement may be utilized by the headng examiner and staff in
establishing a factual basis for granting or denial of the special exception.

(2) A site development plan detailing the proposed use, including, where applicable, the
following:

ao .The Ioc,~tion and curren~ use of a~O existing structures on the site, as well as those
on adjacent properties within 100 feet of the perimeter boundaries of the site.

b. All proposed structures and uses to be developed on the site.

Co Any existing public streets, easements or land reservations within the site, and the
proposed means of vehicular access to and fi’om the site.

d. A t~ff]c impact analysis of projected trip generation for the development.

Proposed fencing and screening, if any.

Any other reasonable information which may be required by the director which is
commensurate with the intent and purpose of this chapter.

Amended by:
Ord. 96-08
Eft=. Date: 03/27/96

Solar or t~nd enet~v modiflcstions. If the reauest is to mod~._Drooertv davelo0ment
reQulations for the purposes of usin~t solar or ~nd ~n~, ~viden~ shall bs submi~ed that

A
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Amended by:
Ord. 9£P08
El. Date: 03127198

the proposed modifications are the minimum necessary to provide for the solar or wind
energy Proposal and that the proposed modifications will not adversely affect adiacent
properties. (See section 34-2198~

Temporarv Parking LoP. If the request is for a temporary Darkina lot:

a..=. The site plan must show all existing and proposed parking spaces and drives, both
paved and unpaved, vehicle access points, and lightina, if any.

b_. An analysis indicating the need for the temporary parkin~q lot, as well as the
anticioated ~re¢mencv of use must be submitted.

c_. If the teml0oraw_oarkin.o lot is of the premises of the principal usa, plans for
providing for traffic control and pedestrian safety must be submitted.

On-premises consumption of alcoholic bevem~es. If the request is for a consumption on
premises permit

a_. The !oro~rty owners list and map [see section 3~-202 (a).f4__~ & (5) | mus~ be
modified to include all property within 500 feet of the pedmetar of the subject
proper~/.

b_. The site plan must include a detailed DarkincLglan.

c_. A written statement describing the tyl0e of state liquor license to be acauirad, e._a..
2 COP, SRX, 1 ~C, etc., and the anticipated hours of operation for the business,
must be submi~tad.

Harvestin~ of cypress (Taxodium s~DJ. An application for a Special Exception to harvest
c_y~rass must include:

a_. An aedal ~hotogrsDh with vegetation associations magDed as listed in the Flodda
Land Use, Cover, and Forms Classification Svstam (FLUCCS).

b_. A forest management !olan fo~ the 10roposed harvestin~l sita.

c_. Steps which will be taken to ensure that the proposed activity will not have an
adverse afect on the environmental sensitivity of the area.

Joint parkin~q. Applications for joint parking lots must include:

a_. A notarized statement from al~ property owners involved indicetin~q the use of each
property and that the activities of each separate building or use which create a
demand re; parkin~ wilB occur at di~erent times.

b_. Wdtten a,qreements, covenants, contracts and the like, acceptable to the county,
which ensure that the parking area is to be used iointlv and establish the
responsibility for maintenance.

c_. A backul0_~lan to provide sufficient Darkin,Q if the joint agreement is violated by
either party.

34 - 93
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Violation of the agreement for joint use of off-street parkin.q is sufficient grounds for
revocation of the special exception.

8~    Private aircraft landing facilities. Applications for private aircraft landing facilities must:

a_. Indicate the type of facility, as set forth in Florida Administrative Code chapter
14-60.

b_. Indicate on the site plan the proposed location and length Of the effective landing
length, as well as the area included in the approach zone.

c_. Submit a certified list of all airports and municipalities within 15 miles of the
proposed site and all property owners within 1,000 feet of the property or within the
minimum required approach zone, whichever is greater.

The department of community development will forward a copy of the application
to the department of airports for comment pdor to any public headn.qs. No proposed
airport will be granted a special exception if the department of airports finds that
the proposed site would interfere with any other lawfully existing aircraft landing

. facility, airport or heliport.

All property owners listed in subsection (d)(7)c. of this section will be sent written
notice by certified mail, return receipt requested, of the date, time and place bf any
public heafin.q. The applicant will bear the cost of the notification.

(e)    Variances. Every twe~e,i~ted application for a vadance from the terms of this chapter
sh~ must. in addition to the requirements of section 34-202(a) & (b), include the following:

. (1)    A document describing:

a. The section number and the particular regulation of this--ehapte~ the Land
Development Code from which relief (variance) is requested;

b. The reason why the vadance is needed;

c. ¯ What effect, if any, granting of the vadance would have on adjacent properties; and

d. The nature of the hardship which is used to justify the request for relief.

(2) A site plan describing:

a.     Existing public streets, easements or other reservations of land within the site;

b.    All existing and proposed structures on the site;

c.    All existing structures within 100 feet of the perimeter boundary of the site; and

d.    The proposed deyietk~ vadance from the adopted standards.

(3)^" -"-- ’ ....           = ......... ,__ ., ,_ .... ......_==.._,_, =___ =., ......., ,. ,L ~p~,~,,~F,t #, Any
other reasonable information which may be required by the department which is
commensurate with the intent and purpose of this chapter code.

EXHIBIT A
Amended by: [LDC Section 34-203 (d, g) Ordinance 96-06]
Ord. 96-06
Eft. Date: 03127/96 34 - 94
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Valance from reauimd street setbacks on collector and artedal roads. For a vadance fi’om
a collector or artedal street setback, the aDplicant:

I~av modify the property owners list and property owners map [see se~on 3~-20:~
a(~} & (5~1 to show only the names and locations of proverb/owners which abut
the Dedmetar of the subiect property.

b. Must submit a site plan, drawn to scale, showing:

1-.

2_.

All structures, easements, and rights-of-way, etc.. within 10O feet of the
.l:~d~heral boundary of the sublect ~rot~erty;

The location of alB proposed structures, easements, rights-of-way and
vehicular access onto the Ioroperty, incJuding entrance gates or
9atahouses; and

The extent of modification ~rom street setbacks rec~uestad.

(f)    Use vadance.-~ Use variances are not legally permissible, and no
application for a use vadance will be processed. Department staff will notiCy the applicant when a more
appropriate procedure, e.g., rezoning; o~r special exception ~, is required.

Amended by:.
Ord. 96-08

¯ Eft. Date: 03127198 3~ - 95
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(~    Modifications to submittal reauirements. U~on written request, the director may mod~ the
submittal requirements contained in this section wher~ it can be deady demonstrated that the submission
will have no bearin~ on the review end procsssin~ o~ the aQDlica~ion. The request and the director’s written
resDonse must accompany the apj01ication submitted and wil~ become a part of the permanent file.

(Zoning O~. 1993, § 809.02; Ord. No. 93-t4, § 4, ~-2t-93; Ord. i~o. 93-24, § t8, 9-t5-93; Ord. No. 9~-2~,
§ 13, 8-31-94)

I
I ~

(Zoning O~d. t993, § 802(A))

I

I ~ ~ ,

I ~ " " ¯

I
I

(Zoning 0~. 1993, ~ 802(~))

Amended by:.
Ord. 96-08
Elf. Date: 03/27/98 3~ - 97
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DIVISION OF PLANNING

STAFF REPORT FOR
COMPREHENSIVE PLAN AMENDMENT

CPA2002-22
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This Document Contains the Following Reviews:

Staff Review

Local Planning Agency Review and Recommendation

Board of County Commissioners Hearing for Transmittal

Staff Response to the DCA Objections, Recommendations,
and Comments (ORC) Report

Board of County Commissioners Hearing for Adoption

STAFF REPORT PREPARATION DATE: December 2, 2002

PART I - BACKGROUND AND STAFF RECOMMENDATION

SUMMARY OF APPLICATION

APPLICANT:
LEE COUNTY BOARD OF COUNTY COMMISSIONERS
REPRESENTED BY LEE COUNTY DIVISION OF PLANNING

Q
REQUEST:
Amend Policy 100.2.3 of the Housing Element by replacing the outdated reference to the
approval process of "Special Permit" with the current process of "Special Exception."

STAFF RECOMMENDATION AND FINDINGS OF FACT SUMMARY:

1. RECOMMENDATION: Planning staffrecommends that the Board of County Commissioners
transmit the proposed amendment as follows:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be
permitted in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use
categories without respect to the density limitations that apply to conventional residential districts.
The density of such housing is limited to 50 occupants per acre of actual housing area and will be
reviewed on a case-by-case basis during the planned development or Speeiat-Penr~ ~pecial
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Exception zoning process. The applicant must demonstrate that impacts of the farm worker
housing will be mitigated. (Amended by Ordinance No. 94-30)

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

"Special permits" are no longer issued by Lee County. The function and term "special
permit" are now met by the function and term "special exception."

Policy 100.2.3 should be updated to correctly describe the zoning processes that are
available to permit housing for farm workers in the Rural, Open Lands, and Density
Reduction/Groundwater Resource land use categories, without respect to the density
limitations that apply to conventional residential districts.

C.    BACKGROUNDINFORMATION

Policy 100.2.3 of the Comprehensive Plan remains unchanged from the initial language adopted by
Ordinance 94-30. LDC amending Ordinance 96-06 provided that the zoning function ofa"special permit"
would be incorporated into the definition and procedure of the zoning function "special exception." The
proposed amendment to Policy 100.2.3 was initiated by the Board of County Commissioners on September
24, 2002 to update the Comprehensive Plan to reflect this change in zoning terminology.

PART II - STAFF ANALYSIS

A. STAFF DISCUSSION

Existing language in the Comprehensive Plan reads:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use categories without
respect to the density limitations that apply to conventional residential districts. The density of such
housing is limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case
basis during the planned development or Special Permit zoning process. The applicant must demonstrate
that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-30)

Special permits were originally created as a zoning function of the Land Development Code that provided
a format for evaluation of certain proposed uses, potentially appropriate, but not permitted by right within
certain zoning districts. Originally, the special permit process required final approval by the Board of
County Commissioners. Over time the BoCC changed the review process, granting the Hearing Examiner
authority to make final determinations on special permits.

The function "special permit" was later incorporated into the LDC zoning function "special exception"
with Ordinance 96-06 because the processes had become too similar to justify the continued use of both.
The required submittal documents, staff review, and Hearing Examiner directive for evaluation of a
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"special exception" application are of equal stringency as were previously required of a "special permit"
application [see attached Exhibit A: LDC Sections 34-145(c, e) and 34-203(d, g) as amended by Ordinance
96-06].

Existing definitions of"special exception" and "special permit" in the LDC, as last amended by Ordinance
96-06, are shown below in strike through/underline format:

Use, special exception means a use or certain specified departures from the regulations of this
cha tpA~ that may not be appropriate generally or without restriction throughout a zoning district,
but which, when controlled as to number, area, location or relation to the neighborhood, would
promote the public health, safety, welfare, order, comfort, convenience, appearance or prosperity,
and may be permitted, in accordance with all applicable regulations.

Use, specialpermit." see Use, special exception, iii¢.aiis a use ~,..,,,,,,~y ~.l~,. l~ .~ p~,..~u by

B. CONCLUSIONS

Changes to the LDC subsequent to the adoption of Policy 100.2.3 of the Lee Plan have caused certain
language in the policy to be inconsistent with applicable zoning terminology of the Land Development
Code. To correct this inconsistency, the term "special permit" should be replaced by the term "special
exception" in Policy 100.2.3.

The proposed change in zoning terminology would not alter the functional requirements for review, nor
the process for approval, of farm worker housing in the Rural, Open Lands, and Density Reduction/
Groundwater Resource land use categories as currently proved for in Policy 100.2.3.

C. STAFF RECOMMENDATION

After due consideration, planning staffrecommends that the Board of County Commissioners transmit the
proposed comprehensive plan amendment. Planning staff recommends the following language
modification be transmitted:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/Groundwater Resource land use categories without respect
to the density limitations that apply to conventional residential districts. The density of such housing is
limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case basis during
the planned development or ~ Special Exception zoning process. The applicant must
demonstrate that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-
30)

STAFF REPORT FOR December 2, 2002
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PART HI - LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: January_ 27, 2003

LOCAL PLANNING AGENCY REVIEW

LOCAL PLANNING AGENCY
SUMMARY

1. RECOMMENDATION:

RECOMMENDATION AND FINDINGS OF FACT

Co

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

VOTE:

NOEL ANDRESS

SUSAN BROOKMAN

MATT BIXLER

RONALD INGE

GORDON REIGELMAN

DAN DELISI

RICHARD DOWNES

STAFF REPORT FOR December 2, 2002
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2.

VOTE:

PART IV - BOARD OF COUNTY COMMISSIONERS
HEARING FOR TRANSMITTAL OF PROPOSED AMENDMENT

DATE OF TRANSMITTAL HEARING:

BOARD REVIEW:

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

BOARD ACTION:

BASIS AND RECOMMENDED FINDINGS OF FACT:

JOHN ALBION

ANDREW COY

BOB JANES

RAY JUDAH

DOUG ST. CERNY

STAFF REPORT FOR December 2, 2002
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PART V - DEPARTMENT OF COMMUNITY AFFAIRS OBJECTIONS,
RECOMMENDATIONS, AND COMMENTS (ORC) REPORT

DATE OF ORC REPORT:

A. DCA OBJECTIONS, RECOMMENDATIONS AND COMMENTS

B. STAFF RECOMMENDATION
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CPA 2002-22

December 2, 2002
PAGE 7 OF 8



Ao

Be
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PART VI - BOARD OF COUNTY COMMISSIONERS
HEARING FOR ADOPTION OF PROPOSED AMENDMENT

DATE OF ADOPTION HEARING:

BOARD REVIEW:

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

VOTE:

JOHN ALBION

ANDREW COY

BOB JANES

RAY JUDAH

DOUG ST. CERNY
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ZONING

conducted pursuant to applicable administrative codes and the provisions contained in this chapter.

(c) Reports of decisions. After a public hearing is held, the hearing examiner shall make a written
report of his decision in accordance with the rules and procedures set forth in the applicable administrative
code, and provide a copy of the report of decision to all parties of record, appropriate county staff and the
Board of County Commissioners.

(d) Records.

(1) The hearing examiner shall provide for a court reporter at all proceedings. At a minimum,
a summary of testimonies shall be provided in the report of decision itself or as a separate
document in addition thereto. Transcripts shall be provided only at an appellant’s request,
and the appellant shall bear the costs thereof.

(2) The hearing examiner shall keep indexed records of all meetings, agendas, findings,
determinations and reports of decision. Such records shall be public records.

(e) Attendance at hearings. The hearing examiner may request staff members with personal
knowledge of relevant facts to attend hearings and produce relevant documents, and shall advise the county
administrator of any failure to comply with his requests.

(Zoning Ord. 1993, § 900(B)3)

Sec. 34-145. Functions and authority.

(a) Appeals from administrative action.

(1) Function. The hearing examiner will hear and decide appeals where it is alleged there is an
error in any order, requirement, decision, interpretation, determination or action of any
administrative official .charged with the administration and enforcement of the provisions of
this ¢hapte~ land development code or any other ordinance which provides for similar
review; provided, however, that:

No appeal to the hearing examiner sh~ may lie from any act by such a._0.n
administrative official pursuant to:

An order, resolution or directive of the Board of County Commissioners
directing him to perform such act; or

Any ordinance or other re.qulation or provision in this code which provides
a different appellate procedure.

The appeal to the hearing examiner shatf must. be in writing on forms provided by
the hearing examiner, and shel{ must be duly filed with the hearing examiner within
30 calendar days, but not thereafter, after such act or decision by the administrative
official. The appeal st=ratt must specify the grounds for the appeal.

No appeal st=vat{ may be considered by the hearing examiner where it appears to
be a circumvention of an established or required procedure. Specifically, in no case
may an appeal be heard when the hearing examiner determines that the case
should more appropriately be heard on a request for a variance.

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 74
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ZONING

eo

Notices of hearings on appeals sh~ wil._J be provided in accordance with the
provisions of an applicable administrative code ~ adopted by the
Board of County Commissioners.

No appeal will be considered by the hearing examiner for any challenge to a
development order which is controlled by F.S. § 163.3215. In cases of challenges
to development orders controlled by F.S. § 163.3215, no suit may be brought and
no verified complaint, as explained in F.S. § 163.3215(4), may be filed or accepted
for filing until the development order giving rise to the complaint has become final
by virtue of its having been issued by the director, or by virtue of its having been
ordered by the county hearing examiner on an appeal reversing the director’s
denial of the development permit, or by the Board of County Commissioners in
cases where the Board of County Commissioners has granted planned
development zoning or an extension of a development order. Once a development
order has been granted, the provisions of F.S. § 163.3215 will be the sole means
of challenging the approval or-delft of a development order, as that term is
defined in F.S. § 163.3164(6), when the approval of the development order is
alleged to be inconsistent with the Lee Plan, in which case an action brought
pursuant to F.S. § 163.3215 will be limited exclusively to the issue of
comprehensive plan consistency.

(2)

Except as may be required by F.S. 163.3215, and then only pursuant to that
statute, a third party shatt will not have standing to appeal an administrative
decision ......... ...... ~, ....... p~a’~t. Only the applicant or his
agent s4=~a1~ will be permitted to appeal such administrative action as set forth in this
s~sbsection (a-).

Considerations.

In reaching his decision, the hearing examiner shall must consider the following
criteria, as well as any other issues which are pertinent and reasonable:

Whether or-noHhe appeal is of a nature properly brought to him for
decision, or whether or-no~ there is an established procedure for handling
the request other than through the appeal process (i.e., a variance or
special exception, etc.).

2. The intent of the ordinance wh~ applied or interpreted.

The effect the ruling will have when applied generally to the-ofd’;~a~r¢~
...~-:~=. ...... ~.^ _~ .... ., ~... ,=.^ L. ................ de.c~3~G;; this code

Staff recommendations, the testimony of the appellant and testimony of the general
public shell must also be considered.

Findinqs. Before grantin.q any appeal, the hearinq examiner must find that an error was
made in the order, requirement, decision, interpretation, determination or action of the
administrative official charqed with the administration and enforcement of the provisions of
this code or other ordinance which provides for similar review.

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 75
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ZONING

(34) Authority.

In exercising his authority, the hearing examiner may reverse, affirm or modify any
decision or action of any administrative official charged with the administration or
enforcement of this chapter.

Subject to the limitations set forth in subsection (a)(-3 4)a of this section, the hearing
examiner may make a decision to take the appropriate action which the hearing
examiner finds the administrative official should have taken. To that end, he shall
ha~’e ha.___~s the powers of the administrative official from whom the appeal is taken.

(45) Judicial review. Judicial review of final decisions of the hearing examiner with respect to
administrative actions are to the circuit court in accordance with section 34-146.

(b) Variances.

(1) Function. The hearing examiner shall wiJ hear and decide all requests for variances from
the terms of the regulations or restrictions of &tis--ehapter the land development code and
such other ordinances as may be assigned to him by the Board of County Commissioners,
except that no use variance shat{ maybe heard or considered.

(2) Considerations. In reaching his decision, the hearing examiner shall must consider the
following criteria, recommendations and testimony:

:Fh,at Whether. exceptional or extraordinary conditions or circumstances exist which
are inherent in the land, structure or building involved and such whether those
exceptional or extraordinary conditions or circumstances create a hardship on the
pop rty ............... ’ ...... ’:^^’- ......~-^- ,---’ .............r e owner, ,=,,,~ ,~,~ ,,~,, u~,,~,,~,,x ,~,,,,-,~,,~ ,~, ~,,,,~, ,o,,,~o, o,,u,.,u,~o or

T-hat Whether the exceptional or extraordinary conditions or circumstances do not
result from the actions of the applicant;

dC. :Fha-t-g Granting the variance will not be injurious to the neighborhood or otherwise
detrimental to the public welfare;

ed. Staff recommendations;

re. Testimony from the applicant; and

g_f. Testimony from the public.

(3) Findings. Before granting any variance, the hearing examiner she11 must find that all of the
following exist:

-T-hat There are exceptional or extraordinary conditions or circumstances that are
inherent to the prope in question .... d ....,,,oL ~,,~ notow,y      ,3ener~ to ........                                    ,,,~ ~,,,,~,

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 76
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(4)

~ The exceptional or extraordinary conditions or circumstances are not the
result of actions of the applicant taken subsequent to the adoption of the ordinance
(any action taken by an applicant pursuant to lawfully adopted regulations
preceding the adoption of the ordinance from which this chapter is derived will not
be considered self-created);

:Fhat--t The variance granted is the minimum variance that will relieve the applicant
of an unreasonable burden caused by the application of the regulation in question
to his property;

:F-hat--t The granting of the variance will not be injurious to the neighborhood or
otherwise detrimental to the public welfare; and

:Fh-at-t The condition or situation of the specific piece of property, or the intended
use of the property, for which the variance is sought is not of so a general or
recurrent nature s_go as to make it more reasonable and practical to amend the
ordinance.

Authority.

The hearing examiner shalt-ha~ has the authority to grant.., o~ deny, or modify---;
any request for a variance from the regulations or restrictions of this chapter code
; provided, however, that no use variance as defined in this chapter, or any
variance from definitions or procedures set forth in any ordinance, sha{} may be
granted.

In reaching his decision, the hearing examiner shatH=va-ce has the authority to attach
such conditions and requirements as-ar~ necessary for the protection of the health,
safety, comfort, convenience and welfare of the general public. Such The
conditions or requirements shall must be reasonably related to the variance
requested.

c. Variances may be reviewed by themselves or as part of a rezoning.

do All decisions of the hearing examiner concerning variances filed as part of a
rezoning sl=vatt must be in the form of a recommendation to the Board of County
Commissioners. Only a ~ participant or his representative shatt will be
afforded the right to address the Board of County Commissioners.

(5) Judicial review. Judicial review of final decisions of the hearing examiner with respect to
variances are to the circuit court in accordance with section 34-146.

..~ (c) Special exceptions.

(i) Function. The hearing examiner sh~ will hear and decide all applications for special
exceptions permitted by the district use regulations.

(2) Considerations. In reaching his decision, the hearing examiner shell must consider the
following, whenever applicable:

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 77
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(3)

fh.

gk.

hl.

Whether there exist changed or changing conditions which tha.__jt make approval of
the request appropriate.

The testimony of any applicant.

The recommendation of staff.

The testimony of the public.

Whether the request is consistent with the goals, objectives, policies and intent of
the Lee Plan.

Whether the request meets or exceeds all performance and Iocational standards
set forth for the proposed use.

Whether the request will protect, conserve or preserve environmentally critical
areas and natural resources.

Whether the request will be compatible with existing or planned uses.

Whether the request will cause damage, hazard, nuisance or other detriment to
persons or property.

Whether a requested use will be in compliance with all applic;blc general zoning
provisions and supplemental regulations pertaining to the use,--~s set forth in this
chapter.

o ......... era proposed ch~.ng6 ;3 to, ..... ~,-,,,"’x ~ ........ "-,, ,~ ,-,,,,~.,o,-~’-:-’,-~,, ......,,, ,u ,,,or.

Findings. Before granting any special exceptions, the hearing examiner ~ must find that
the applicant has proved entitlement to the special exception by demonstrating compliance
with:

a. The Lee Plan;

b. This chapter; and

Amended by:
Ord. 96-06
Eft. Date: 03/27/96 34 - 78
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c. Any other applicable county ordinances or codes.

(4) Authority.

a. The hearing examiner sh~ must grant the special exception unless .he finds that
~ the special ~xc~pt~o,-~ request is contrary to the public interest and the
pu~e health, safety, comfort, convenience and welfare of the citizens of the county,
or that the request is in conflict with subsection (c)(3) of this section.

b. In reaching his decision, the headng examiner shalFhave has the authority to attach
such conditions and requirements es-ar-e necessary for the protection of the health,
safety, comfort, convenience or welfare of the general public. Such The conditions
or and requirements shall must be reasonably related to the special exception
requested.

c. Special exceptions may be reviewed by themselves or as a part of a rezoning.

d. All decisions of the hearing examiner concerning special exceptions filed as part
of a rezoning or that meet the criteria for a development of cou nty impact shell must
be in the form of a recommendation to the Board of County Commissioners. Only
a p~-t~fof-r~,~-d participant or his representative sh~ will be afforded the right to
address the board of County Commissioners.

(5) Judicia/review. Judicial review of final decisions of the hearing examiner with respect to
special exceptions ere-to-the will be in circuit court in accordance with section 34-146.

(d) Zoning matters.

(1) Functions. Regarding zoning matters, the hearing examiner has the following prescribed
duties and responsibilities:

Amended by:
Ord. 96-06
Eft. Date: 03/27/96

Prepare recommendations to the Board of County Commissioners for changes or
amendments relating to the boundaries of the various zoning districts; or to the
regulations applicable to those districts. ",,,~,~L~,, ...... to ,~.A,,,~ ’~,_,,~,~,,~ .... of      ,.,,~,,,y" .......

Make recommendations o~the-foHow~g to the Board of County Commissioners
on applications relatinq to the followin.q:

Apptieetio~’~.-fo~ Rezonings, including developments of county impact,
planned unit developments and planned developments.

,-,~,~ .......... or d Developments of regional impact and Florida Quality
Developments approval, which may or may not include a request for
rezoning.

Special exceptions that meet the criteria for a development of county
impact, as set forth in section 34-203(b).

4. Other special exceptions and variances which are submitted

34 - 79
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(2)

simultaneously with and are heard in conjunction with a rezoning.

Variances from any county ordinance which specifies that variances from
~ the ordinance ¢ef~ may only be granted by the Board of County
Commissioners.

Certain amendments to development of regional impact development orders do not
require a public hearing. After staff review and recommendation, proposed
amendments of this type will proceed directly to the Board of County
Commissioners and will be scheduled on the administrative agenda of a regular
weekly meeting. The board will vote on the following types of amendments based
upon the recommendation of staff without review by the hearing examiner:

Amendments that incorporate the terms of a settlement agreement
designed to resolve pending administrative litigation or judicial
proceedings; or

2. Any amendment contemplated under F.S. § 380.06(19)(e)2.

Considerations. In preparing his recommendation on any matter, the hearing examiner s’ha-H
must consider the criteria set forth in subsection (c)(2) of this section as well as the
followin,q, if applicable:

Whether there exists an error or ambi.quity which must be correctedi

Whether urban services, as defined in the Lee Plan, are, or will be, available and
adequate to serve a proposed land use chanqe, when reviewinq a proposed
chan.qe to a future urban area cateqory; and

Whether a proposed chan.qe is intended to rectify errors on the official zoninq map.

Findinqs: Before preparin.q his recommendation to the Board of County Commissioners on
a rezonin.q, the Hearin.q Examiner must find that:

eo

The applicant has proved entitlement to the rezoninq or special exception by
demonstratinq compliance with the Lee Plan, this land development code, and any
other applicable code or requlation: and

The request will meet or exceed all performance and Iocational standards set forth
for the potential uses allowed by the request; and.

The request is consistent with the densities, intensities and .qeneral uses set forth
in the Lee Plan; and

The request is compatible with existinq or planned uses in the surroundin.q area;
and

Approval of the request will not place an undue burden upon existin.q transportation
or planned infrastructure facilities and will be served by streets with the capacity to
carry traffic .qenerated by the development; and

Amended by:
Ord. 96-06
Eff. Date: 03/27/96 34 - 8£
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Where applicable, the request will not adversely affect environmentally cdtical
areas and natural resources.

In the case of a planned development rezonin.q, the decision of the Hearing
Examiner must also be supported by the formal findings required by Sections 34-
377(a)(2) and (4).

Where the change proposed is within a future urban area cateqory, the Hearinq
Examiner must also find that urban services, as defined in the Lee Plan, are, or
will be, available and adequate to serve the proposed land use,

~ ~ ) Authority.

The hearing examiner shall serves in an advisory capacity to the Board of County
Commissioners with respect to zoning matters as set forth in subsection (d)(1) of
this section, and in such capacity may not make final determinations.

The hearing examiner sh~ may not recommend the approval of a rezoning, and
the Board of County Commissioners shall may not approve a rezoning, other than
the ~ request published in the newspaper pursuant to section 34-236(b),
unless ~ the zoning district proposed by the Hearinq Examiner is more
restrictive and permitted within the land use classification es set forth in the Lee
Plan.

In reaching his recommendations, the hearing examiner shall--haste ha___~s the
authority to recommend conditions and requirements to be attached to any request
for a special exception or variance included under subsection (d)(1)b.3, 4 or 5 of
this section.

Decisions. All decisions of the hearing examiner concerning zoning matters under this
subsection (d) will be in the form of a recommendation to the Board of County
Commissioners. Only a participant pa~’t3~F~�o~ or his representative will be afforded the
right to address the Board of County Commissioners.

i---->

Amended by:
Ord. 96-06
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Th~ =’~°: ............ " ................... ’ ..... ~’-"^ th=t ............... u ................. u~_n. th~ ~v ..... v ....................... ~ ........
""- ~-ac"s’v ,, w-^nm’:; ’- ^ ............... ’- ........... ’- ....’-’"^ ’-^^’"-

(_e_f) Notice of intent to deny based on insufficient information.

(1) If the hearing examiner intends to deny or recommend denial of an application described
in subsections (a) through (d e) of this section based on the applicant’s failure to provide
information adequate in scope and detail to address particular issues, he may, in his
discretion, send a notice of intent to deny based on insufficient information to all participants
~ in lieu of a denial or a recommendation to deny the application. The notice
shah must. state the issues on which additional information is necessary and shall must
direct the applicant to indicate within ten working days whether he intends to provide the
information and the date upon which the information will be provided (not to exceed 30
working days).

(2) If the applicant does not respond affirmatively within ten working days of the date of the
notice, the hearing examiner shah must prepare and submit a recommendation or decision,
whichever is applicable, denying the application to the Board of County Commissioners and
all participants �~-~,~-Pe~o~. If the applicant does respond affirmatively, the hearing
examiner shall must send a copy of the response to all parties of record along with a notice
of a new hearing date, at which time the new evidence shall will be considered.

(3) The applicant shall must submit all of the new evidence provided in accordance with this
section to the zoning staff, ;;’,hlc,h 3,hr41 who will review it and prepare a supplementary staff
report addressing only those issues to which the new evidence is relevant.

(4) The hearing following the receipt of the new evidence shall will be limited to those issues
to which the new evidence is relevant.

(5) No applicant sh~ will be entitled to more than one notice of intent to deny based on
insufficient information.

(Zoning Ord. 1993, § 900.02; Ord. No. 93-14, § 6, 4-21-93; Ord. No. 94-24, §§ 7-11,8-31-94; Ord. No. 95-
07, § 13, 5-17-95)

EXHIBIT A
Amended by:

[LDC Section 34-145 (c, e) Ordinance 96-06]Ord. 96-06
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annual monitoring for capacity and effectiveness of implementation. At the minimum, the plan shelf
must comply with the spill prevention control and countermeasure plan (SPCC) es-called for in the
federal oil pollution prevention regulations, 40 CFR 112, as amended.

I
I

I

I ............. accompany- "" .... ’:^^’ ......’- ...." ^--’ ................ of "’-^ permanant ":’^

(Zoning Ord. 1993, § 800.01)

Sec. 34-203. Additional requirements for owne~--i~date~applications requiring public hearing.

(a)    Developments of regional impact. All developments of regional impact sh~ must comply
with the information submittal and procedural requirements of F.S. ch. 380., as ..................... u ......
¯ -,~,~,,,,,,~o~,~" ...." ...... ’- ,~,, ,,~,~ ,-~u,~,, ,,~, ’r-’ ......’ "’^--:--’o’"’"’u Counc~l                 . If the development of                                            regional impact req                                      u ires specific zoni                                  n g
actions (i.e., rezoning), ~ the procedures and requirements of ~ this section and
article IV of this chapter sh~ must be met. Additionally, even if the development of regional impact does
not require any specific zoning action, the applicant must submit a traffic impact statement, as described in
section 34-373(a)(2)c and detailed in section 10-286.,o,^’-^",,~,, ,~ " ....             o~,~,,’--:"^’~,,,,,~,. Thresholds for developments
of regional impact can be found in Florida Administrative Code chapter 27F2.

Planned Developments. All Planned Developments must comply with the additional
information submittal and procedural requirements set forth in section 34-373.

......... x ~,es ...... not to ba ,~,~, ~,~,~, "~ ....’ ......,,~, ,, of county,, ......,
,,,~, .... ~,, ,~ paccGnt~"" :eaa than ~,~ percent~,~" any ’"-~-"-’~, ,,

The ;mpact oftha .......-’ ’- ..... : ....... " "

Amended by:
Ord. 96-06
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¯ . Th~ : ..... ,~f th~ ~,,~F ........... u ......u .... enwronmenta

F,,, th~ purpose .,f determining ........... parce~ ~s = development -,f.-,~..,-- ,v    ,,,,~ .......
contiguous pamela which are in common ........... ~ or control ....x .......................

(c) Rezonings other than developments of regional impact oF ,.,eve.,.,~ ................ y .... v ....

All requests for rezonings, other than those determined to be a development of regional
impact or e ...... ~ ............... y .... ~, .......... must include a statement of the basis or
reason for the rezoning. Such statement is to be directed, at a minimum, to the guidelines
for decision - making embodied in section 34-145(d)(2). This statement may be utilized by
the Board of County Commissioners, hearing examiner and staff in establishing a factual
basis for the granting or denial of the rezoning.

~ (d)    Specialexceptions. Exceptforspecialexceptionswhicharedevelopmentsofcountyimpact
(see sections 341 and 342) ,as ~, ...... ~ .................... v-,yv-,y ....... section, even/owner-, ......... al_l
applications for a special exception shall mus__t, in addition to the requirements of section 34-202(a) & (b),
include the following:

(1) A statement as to how the property qualifies for the special exception requested, and what
impact granting the request would have on surrounding properties. Such statement sCraH
must be directed, at a minimum, to the guidelines for decision-making embodied in section
34-145(d)(2). This statement may be utilized by the hearing examiner and staff in
establishing a factual basis for granting or denial of the special exception.

(2) A site development plan detailing the proposed use, including, where applicable, the
following:

The location and current use of all existing structures on the site, as well as those
on adjacent properties within 100 feet of the perimeter boundaries of the site.

b. All proposed structures and uses to be developed on the site.

Any existing public streets, easements or land reservations within the site, and the
proposed means of vehicular access to and from the site.

d. A traffic impact analysis of projected trip generation for the development.

e. Proposed fencing and screening, if any.

Any other reasonable information which may be required by the director which is
commensurate with the intent and purpose of this chapter.

Amended by:
Ord. 96-06
Eft. Date: 03/27/96
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the proposed modifications are the minimum necessary to provide for the solar or wind
energy proposal and that the proposed modifications will not adversely affect adjacent
properties. (See section 34-2196)

Temporary Parkin.q Lot: If the request is for a temporary parking lot:

The site plan must show all existing and proposed parking spaces and drives, both
paved and unpaved, vehicle access points, and lighting, if any.

An analysis indicating the need for the temporary parking lot, as well as the
anticipated frequency of use must be submitted.

If the temporary parking lot is off the premises of the principal use, plans for
providing for traffic control and pedestrian safety must be submitted.

On-premises consumption of alcoholic beveraqes. If the request is for a consumption on
premises permit:

The property owners list and map [see section 34-202 (a)(4) & (5) ] must be
modified to include all property within 500 feet of the perimeter of the subiect
property.

The site plan must include a detailed parking plan.

A written statement describing the type of state liquor license to be acquired, e.g.,
2 COP, SRX, 11C, etc., and the anticipated hours of operation for the business,
must be submitted.

Harvesting of cypress (Taxodium spp.). An application for a Special Exception to harvest
cypress must include:

An aerial photograph with veqetation associations mapped as listed in the Florida
Land Use, Cover, and Forms Classification System (FLUCCS).

A forest management plan for the proposed harvestinq site.

Co Steps which will be taken to ensure that the proposed activity will not have an
adverse affect on the environmental sensitivity of the area.

Joint parking. Applications for joint parking lots must include:

a_. A notarized statement from all property owners involved indicatinq the use of each
property and that the activities of each separate building or use which create a
demand for parking will occur at different times.

Written agreements, covenants, contracts and the like, acceptable to the county,
which ensure that the parking area is to be used jointly and establish the
responsibility for maintenance.

A backup plan to provide sufficient parking if the joint agreement is violated by
either party.

Amended by:
Ord. 96-06
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Violation of the agreement for ioint use of off-street parking is sufficient grounds for
revocation of the special exception.

(8) Private aircraft landinq facilities. Applications for private aircraft landinq facilities must:

Indicate the type of facility, as set forth in Florida Administrative Code chapter
14-60.

Indicate on the site plan the proposed location and length of the effective landinq
length, as well as the area included in the approach zone.

c_. Submit a certified list of all airports and municipalities within 15 miles of the
proposed site and all property owners within 1,000 feet of the property or within the
minimum required approach zone, whichever is greater.

The department of community development will forward a copy of the application
to the department of airports for comment prior to any public hearings. No proposed
airport will be granted a special exception if the department of airports finds that
the proposed site would interfere with any other lawfully existing aircraft landinq
facility, airport or heliport.

All property owners listed in subsection (d)(7)c. of this section will be sent written
notice by certified mail, return receipt requested, of the date, time and place Of any
public hearing. The applicant will bear the cost of the notification.

(e)     Variances. Every ~ application for a variance from the terms of this chapter
shall mus__~Jt, in addition to the requirements of section 34-202(a) & (b), include the following:

(1) A document describing:

a. The section number and the particular regulation of t-his-chapte~ the Land
Development Code from which relief (variance) is requested;

b.     The reason why the variance is needed;

c.     What effect, if any, granting of the variance would have on adjacent properties; and

d.     The nature of the hardship which is used to justify the request for relief.

(2) A site plan describing:

a.     Existing public streets, easements or other reservations of land within the site;

b.     All existing and proposed structures on the site;

c.     All existing structures within 100 feet of the perimeter boundary of the site; and

d.     The proposed deviation variance from the adopted standards.

other reasonable information which may be required by the department which is
commensurate with the intent and purpose of this eheptef.code.

EXHIBIT A
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Variance from required street setbacks on collector and arterial roads. For a variance from
a collector or artedal street setback, the applicant:

May modify the property owners list and property owners map [see section 34-202
(a) (4) & (5)] to show only the names and locations of property owners which abut
the perimeter of the subject property.

Must submit a site plan, drawn to scale, showing:

1_. All structures, easements, and rights-of-way, etc., within 100 feet of the
peripheral boundary of the subject property;

I 2_. The location of all proposed structures, easements, rights-of-way and
I vehicular access onto the property, includin.q entrance .qates or

.qatehouses; and

The extent of modification from street setbacks requested.

I (f) Use variance.,," :3 ,~er~by,,,~,~," ’"^’,,,,~L Use variances are not legally permissible, and no
I application for a use variance will be processed. Department staff will notify the applicant when a more
I appropriate procedure, e.g., rezoning ; o.~r special exception or-speei~pe~, is required.

~,, otreet

Amended by:
Ord. 96-06
Elf. Date: 03/27/96

ant’,c:,pat~d frequency of .....~ ........’" "~^~
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........... ~, ....x v ......u ......ff th~ premises o; the pdncr all .... ~# .............

T~ prope__ ....................v ~ .............---~,--v-,tv-,~ .... v,~ o,,al, be

I~. A ^:’- p:an -" "’-^ prope~y :-^"’-’:-- - -’ .... ’ ................. " ’- ..........

statemento,^’-^",~,, beo~,,.,,,,,,,~,~^’ "- ....-’ "’"-:-’-,,,,,,.,, describes the e ofo,,~,~ .....,,,4u,.,,

u,,., ....o ,,.,, revocation ~"’" ......... of"- - ^ p~rm;

~_, ....... :_., .......... =^^,.-^_^ r-..:.~ .....ha" b ......... "~ "- ..... proposed
.... = .......... " " ri t ..... :’~^ *-- ""^ ^-’ ........................ ’

Amended by:
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I .(g). Modifications to submittal requirements. Upon written request, the director may modify the
I submittal requirements contained in this section where it can be clearly demonstrated that the submission
I will have no bearinq on the review and processinq of the application. The request and the director’s written
I response must accompany the application submitted and will become a part of the permanent file.

(Zoning Ord. 1993, § 800.02; Ord. No. 93-14, § 4, 4-21-93; Ord. No. 93-24, § 18, 9-15-93; Ord. No. 94-24,
§ 13, 8-31-94)

I Sec. 34-204. Applicat~c~ns f~r d~v~l~pm~nt approval Reserved

(Zoning Ord. 1993, § 802(A))

I Sec. 34-205. Applications for building pen-nlts. Reserved

(Zoning Ord. 1993, § 802(B))

I Sec. 34-206. Cradln§ p6r,~it3. Resrved

Amended by:
Ord. 96-06
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NEWS-PRESS
Published every morning - Daily and Sunday

Fort Myers, Florida

Affidavit of Publication

STATE OF FLORIDA
COUNTY OF LEE

Before the undersigned authority, personally appeared
Kieanna Henry
who on oath says that he/she is the
Asst. Legal Clerk of the News-Press, a daily newspaper,
published at Fort Myers, in Lee County, Florida; that the
attached copy of advertisement, being a
Display
In the matter of LPA Public Hearing
in the Court
was published in said newspaper in the issues of
January 17, 2003

Affiant further says that the said News-Press is a paper of general
circulation daily in Lee, Charlotte, Collier, Glades and Hendry
Counties and published at Fort Myers, in said Lee County, Florida
and that. said newspaper has heretofore been continuously published
in said Lee County; Florida, each day, and has been entered as a
second class mail matter at the post office in Fort Myers in.said Lee
County, Florida, for a period of one year next preceding the first
publication of the attached copy of the advertisement; and affiant
further says that he/she has neither paid nor promised any person,
firm or corporation any discount, rebate, commission or refund for the
purpose of securing this advertisement for publication in the said
newspaper.

Sworn to and subscribed before me this    (~

17th day of January 2003 by

Kieanna Henry
personally known to me or who has produced

~,n,ce ~,s, ne/’,~y giVen.~at the Lee.’Co~n~y Eocal Pladning-A~--~

.Call;to Ord~r~ CeCfifi~cati0n~ of Affidc~dt ~f Publicafic~ ’

.... £ CPA~001 ~03i-~ ~end the Future;Land’ U~~ ~Mai~ for
’ ap~.roxi~a~2.4 a~re’_l~ ~flancl I~ in Sections 12

¯ .. a..nd! :13., Township 46 South, Ratnfle 2~’;East~. to change the

’ .~r’esi~n~~De~sdy R.edUdfion/Groun~R’esource" to

: lement by" replacmg; the outdated reference to.~t~e
¯ approva[-~,~r~c~_~s, 0f:. ~:sp~i,al Permit" Witl:/the ¢u~’ent

as identification, and who did or didA~ t,akq an oath.

Notary Public

Print Name

My commission Expires:

--"~?" JL’ Z~ Brenda Leighton
:’*:" :,! MY COh’IMISSION # CC808905 EXPIRES
=’~:" : ~ February ~4, 2005-.,,,~,~,~,;,,

A±NflO3 31t"1


