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Board of County Commissioners Hearing for Adoption

STAFF REPORT PREPARATION DATE: December 2, 2002

PART I - BACKGROUND AND STAFF RECOMMENDATION

SUMMARY OF APPLICATION

1. APPLICANT:
LEE COUNTY BOARD OF COUNTY COMMISSIONERS
REPRESENTED BY LEE COUNTY DIVISION OF PLANNING

2. REQUEST:
Amend Policy 100.2.3 of the Housing Element by replacing the outdated reference to the
approval process of “Special Permit” with the current process of “Special Exception.”

STAFF RECOMMENDATION AND FINDINGS OF FACT SUMMARY:

1. RECOMMENDATION: Planning staffrecommends that the Board of County Commissioners
transmit the proposed amendment as follows:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be
permitted in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use
categories without respect to the density limitations that apply to conventional residential districts.
The density of such housing is limited to 50 occupants per acre of actual housing area and will be
reviewed on a case-by-case basis during the planned development or Spectal-Permit Special
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Exception zoning process. The applicant must demonstrate that impacts of the farm worker
housing will be mitigated. (Amended by Ordinance No. 94-30)

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

. “Special permits” are no longer issued by Lee County. The function and term “special
permit” are now met by the function and term “special exception.”

. Policy 100.2.3 should be updated to correctly describe the zoning processes that are
available to permit housing for farm workers in the Rural, Open Lands, and Density
Reduction/Groundwater Resource land use categories, without respect to the density
limitations that apply to conventional residential districts.

C. BACKGROUND INFORMATION

Policy 100.2.3 of the Comprehensive Plan remains unchanged from the initial language adopted by

- Ordinance 94-30. LDC amending Ordinance 96-06 provided that the zoning function of a “special permit”
would be incorporated into the definition and procedure of the zoning function “special exception.” The
proposed amendment to Policy 100.2.3 was initiated by the Board of County Commissioners on September
24, 2002 to update the Comprehensive Plan to reflect this change in zoning terminology.

PART II - STAFF ANALYSIS

A. STAFF DISCUSSION'
Existing language in the Comprehensive Plan reads:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use categories without
respect to the density limitations that apply to conventional residential districts. The density of such
housing is limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case
basis during the planned development or Special Permit zoning process. The applicant must demonstrate
that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-30)

Special permits were originally created as a zoning function of the Land Development Code that provided
a format for evaluation of certain proposed uses, potentially appropriate, but not permitted by right within
certain zoning districts. Originally, the special permit process required final approval by the Board of
County Commissioners. Over time the BoCC chariged the review process, granting the Hearing Examiner
authority to make final determinations on special permits.

The function “special permit” was later incorporated into the LDC zoning function “special exception”
with Ordinance 96-06 because the processes had become too similar to justify the continued use of both.
The required submittal documents, staff review, and Hearing Examiner directive for evaluation of a
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“special exception” application are of equal stringency as were previously required of a “special permit”
application [see attached Exhibit A: LDC Sections 34-145(c, €) and 34-203(d, g) as amended by Ordinance
96-06].

Existing definitions of “special exception” and “special permit” in the LDC, as last amended by Ordinance
96-06, are shown below in strike through/underline format:

Use, special exception means a use or certain specified departures from the regulations of this
chapter that may not be appropriate generally or without restriction throughout a zoning district,

but which, when controlled as to number, area, location or relation to the neighborhood, would
promote the public health, safety, welfare, order, comfort, convenience, appearance or prosperity,
and may be permitted, in accordance with all applicable regulations.

B. CONCLUSIONS

Changes to the LDC subsequent to the adoption of Policy 100.2.3 of the Lee Plan have caused certain
language in the policy to be inconsistent with applicable zoning terminology of the Land Development
Code. To correct this inconsistency, the term “special permit” should be replaced by the term “special
exception” in Policy 100.2.3. ‘

The proposed change in zoning terminology would not alter the functional requirements for review, nor
the process for approval, of farm worker housing in the Rural, Open Lands, and Density Reduction/
Groundwater Resource land use categories as currently proved for in Policy 100.2.3.

C. STAFF RECOMMENDATION

After due consideration, planning staff recommends that the Board of County Commissioners transmit the
proposed comprehensive plan amendment. Planning staff recommends the following language
modification be transmitted:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
inthe Rural, Open Lands, and Density Reduction/ Groundwater Resource land use categories without respect
to the density limitations that apply to conventional residential districts. The density of such housing is
limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case basis during
the planned development or Spectal-Permit Special Exception zoning process. The applicant must
demonstrate that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-
30)
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PART III - LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: January 27, 2003

LOCAL PLANNING AGENCY REVIEW

Planning staff gave a brief presentation of the case. One member of the LPA voiced some concern
that the method currently employed by Policy 100.2.3 to limit density may promote overcrowded,
substandard conditions for farm worker housing. A short discussion followed regarding the original
rationale used to determine density limitations of Policy 100.2.3. The panel agreed that since the
current request does not attempt to change the existing density limitation, and because such a
change was not advertised, that the issue should be brought forward for specific discussion at some
later date if the LPA member believes changes are needed.

LOCAL PLANNING AGENCY RECOMMENDATION AND FINDINGS OF FACT
SUMMARY

1. RECOMMENDATION: The LPA recommends that the BoCC transmit CPA2002-22.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The LPA accepted the findings

of fact as advanced by staff.
VOTE:
NOEL ANDRESS AYE
SUSAN BROOKMAN AYE
MATT BIXLER AYE
RONALD INGE AYE
GORDON REIGELMAN AYE
DAN DELISI AYE
STAFF REPORT FOR October 23, 2003
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PART IV - BOARD OF COUNTY COMMISSIONERS
HEARING FOR TRANSMITTAL OF PROPOSED AMENDMENT

DATE OF TRANSMITTAL HEARING: June 25, 2003

BOARD REVIEW: The proposed comprehensive plan amendment was reviewed as part of the
June 25, 2003 consent agenda. There were no comments or questions specific to this case.

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION: The BoCC voted to transmit the proposed comprehensive plan amendment
to the Department of Community Affairs.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The BoCC accepted the findings
of fact as advanced by staff and the LPA.

VOTE:
JOHN ALBION AYE
ANDREW COY AYE
BOB JANES AYE
RAY JUDAH AYE
DOUG ST. CERNY AYE
STAFF REPORT FOR : October 23, 2003
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PART V - DEPARTMENT OF COMMUNITY AFFAIRS OBJECTIONS,
RECOMMENDATIONS, AND COMMENTS (ORC) REPORT

DATE OF ORC REPORT: September 5, 2003

DCA OBJECTIONS, RECOMMENDATIONS AND COMMENTS: The DCA had no
objections, recommendations, or comments concerning this amendment.

STAFF RECOMMENDATION: Adopt the amendment as transmitted.
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PART VI - BOARD OF COUNTY COMMISSIONERS
HEARING FOR ADOPTION OF PROPOSED AMENDMENT

DATE OF ADOPTION HEARING: October 23, 2003

BOARD REVIEW: The proposed comprehensive plan amendment was reviewed as paﬁ of the
October 23, 2003 consent agenda. There were no comments or questions specific to this case.
BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION: The Board voted unanimously to adopt the amendment on a motion
by Commissioner Albion and a second by Commissioner Janes.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The Board accepted the findings

of fact as advanced by staff.
VOTE:
JOHN ALBION AYE
ANDREW COY ABSENT
BOB JANES AYE
RAY JUDAH AYE
DOUG ST. CERNY AYE
STAFF REPORT FOR ' ' October 23, 2003
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ZONING

conducted pursuant to applicable administrative codes and the provisions contained in this chapter.

(c) Reports of decisions. Afker a public hearing is held, the hearing examiner shall make a wiiiten
report of his declslon In accordance with the rules and procedures sst forth In the applicable administrative
code, and provide a copy of the report of decision to all parties of record, appropiiate county staﬁ‘ and the

-Board of Geunty Commlssﬂomm

_(d) Records.

“) The hearing examiner shalll provide for a court reporter at all proceedings. At a minimum,
a summary of testimonles shall be provided In the report of decislon liself or as a separate
document in addition thereto. Transcripts shall be provided only at an appsliant’s request,
and the appeliant shall bear the costs therecf.

2@ The hearing examiner shall keep Indexed records of all meetings, agendas, findings,
" . - determinations and reports of decision. Such records shall be public records.

(e) Attendance at hearings. The hearng examiner may request staff members with personal
knowiedge of relevant facts to attend hearings and preduce relevant decuments, and shall advise the county
administrator of any fallure to comply with his requests.

(Zoning Ord. 1993, § 200(B)3)
c% Sec. 34-145. Functions and authortty.
' (2) Appeals from adminlstrative action.
@) Function. The hearing examiner will hear and decide appeaﬂs whers it s alleged thers Is an
error In any order, requirement, declsion, interpretation, dstermination or acion of any
| administrative ofﬂcﬂaﬂ chan‘geo] with the administration and enforcement of the provisions of
ot

| . this chapter land development cede or any other ordinance which provides for similar -
: review; pmvidedl however, thatt

| | a. No app@aﬂ to the hearing examiner shelt may lHle from any act by suck an

administrative officlal pursuant to:
1. An order, resolution or directive of the Beard of County Commissioners
directing him to perform such act; or
) 2. Any ordinance gr othe In this eede which provides

a different appellate pmc@dum

| b. The appeal to the hearing examiner shalt must be In wiiting on forms provided by

| the hearing examiner, and shell must be duly filed with the hearing examiner within

| 30 calendar deys, but not thereafter, after such act er declsion by the administrative
: officlel. The appesl shall must specify the grounds for the appeeal.

b c. No appssl shall may be consldered by the heanng examiner where it appsears to
be a clrcumvention of an esteblished or required pracedure. Spacifically, in nocase
may an appeal be heard when the hearing examiner determings thet the case
should more appropriately be heard on & request for & vanance.

a [EXIRIIBIT A
Amegnded by:

Ord. 85-08 [LDC Sectiom 34-145 (¢, €) Ordinamce 96-06)
 ER. Defe: 03/27/88 34-74 RS




ZONING

Noftlcss of heaﬂngs on appeals shelt will be provided in accordance with the
provislons of an applicable administrative code which-shalt-bo adopted by the
Board of County Commissioners.

No appeal will be conslidered by the heering examiner for any chellenge to a
development order which ls contrelled by F.S. § 163,3218. In cases of challenges - )
to development crders controlled by F.S. § 183.3215, no sult may be brought and
no verified complealnt, as expleined In F.S, § 163.3215(4), may be filed or accepted
for filing untll the development order giving rse to the complaint has become finel
by virtue of Its having baen lssued by the director, 67 by virtue of its having been
orderad by the county hearng examiner on an appee! reversing the dirsctor's
deniel of the development permit, or by the Board of County Commissioners in
ceses where the Board of County Commissioners has granted plenned
development zoning or an extensien of a development crder. Once a develepment
crder has been granted, the provisions of F.S. § 163.3215 will be the sole means
of chellenging the approval c—denie! of a development order, as that tarm Is
defined In F.S. § 163.3184(8), when the approvel of the development order is
alleged to be Inconslstent with the Lee Plan, In which case an action brought
pursuant to F.S. § 183.3215 will be limited exclusively to the Issue of
comprehenslve plan consistency.

Bxcept as may be required by F.S. 163.3215, and then only pursuant to that
statute, @ thﬁmdl pamy shalt will not have stending to appeal an administretive
decislon granding greny-devalepment-pernft. Only the applicant or his
alg@m@h@i}&m&ﬂ be p@rmmw to appaeal such adminlstrative action as set forth In this
subsection ().

@ Considerations.

a.
b.
3)
Amended by:
Ord. €8-08

Eff. Dete: 03/27/28

in reachlmg his declsion, the hearing examiner shalt must conslder the following
criteria, as well as any other issues which are pertinent and reasonable:

1. Whether eriet-the appeal Is of a nature propery brought to him for
declsion, or whether ernct there Is an established precedure for handling
the request other than through the app@aﬂ precess (l.e., a varlance o
speclal exception, ete.).

2. The Intent of the crdinance wWhich-ic-bolng applied or Interpreted.
3. Tlh@ effem the mllng WIM havea whan applled g@mmﬂﬂy to theerdinance
. Soaffoticay > .

Steff recommendations, the tesimony of the appeliant and testimony of the gensreal
public shelt must also be consldered.

IE}EQBDBBB]IT A
ILDC Section 34-145 (¢, &) Ordinance @6—065]]




ZONING

(34) Authoriy.
a. In exerc!élng his authority, the hearing examiner may reverse, affinm or medify any
declslon or action of any edminlstrative officlal changed with the administration or
enf@mmem of this chapter.

" b. Sulsject to the limitations set forth In subsecion (a)(@4)a of this secticn, the headng
examiner may make & declsion to'take the eppropriate action which the hearing
examiner finds the adminlstrative officlal should have taken. To that end, he shel}
heve has the powers of the adminlstrative officlal from whom the appsel Is taken.

(5 Judiciel review. Judiclel review of finel decisions of the hearing examiner with respect to
administrative actions are to the clrcult court In accerdance with section 34-946.

(b) Varlances.

Q) Functon. The heearing examiner shall will hear and d@«;ﬁd@ am] mquasfcs ff@f varrﬂanc@s from
the terms of the regulations or restricticns of svelopmen
such other erdinances as may be assigned to him by the B@am] of C@unﬁy Commlssﬂoners
except that no use varlance siall may be heard or consldserad.

@ Conslderations. In reaching his declsion, the hearing examiner shall musg' conglder the -
following criterla, recemmendations and testimony: '

a. Fret Whether exceptional or extracrdinary condltions o7 circymstances exdstwhich
are Inherent In the land, stucture or buliding Invelved and such whether those
exceptional or @xﬁra@fdmaw c@ndﬁ@orms cfcﬂmumstances cmat@ a hardship on th@

b. Frat Whether the exceptions! or extracrdinary conditions or clrcumstancss do not
result from the actions of the applicant;

e
de. Fretg Crenting the vanance will notbe injunous to the nelghborhosd or othenwise
detrimental to the publls welfare;
<d. Steff recommendations;
. Testimony from the applicant; and
&l Testimony from the publle.
(3) Findings. Beficre granting any verdance, the hearing examiner shall must find that all of the
fellowling exlst:
a. Faat There are exceptional or extracrdinany @@ndﬂﬁ}@rm@ er cﬁmmswncss that are
inherent to the property In questicn. cre-he Sghe sheraliyte-theethc
Amended by: : IEXTHIIBIIT A
Ord. 83-03 : [LIDC Sectlom 34-145 (¢, €) Ordimance 96-06]
Eff. Dete: 03/27/88 34-78 :




—— ———

ZONING

b. Frelt The excepiionel er extracrdinary condiions or clrcumstances are not the
result of actions of the applicant taken subseguent to the adepticn of the crdinance
(eny action teken by en epplicent pursuent to fewfully adopted regulations
preceding the adepdon of the erdinance from which this chapﬁer Is derived will not
be consldered self-created);

G. Frelt The vaﬁanc@ granted is the minimum varance that will reliave the applicant
of an unreasonable burden caused by the application of the regulation In question

to hﬂs property;

d. et The granting of the variance will not be injuricus to the neighborhoed or
omsvwﬂse) detrimental to the public welfare; and :

®. Fratt The conditlon or situation of the specific plece of property, or the intended
use of the property, for which the varance Is scught Is not of so g general or
recurent nature o as to make i more reasonable and practical to amend the
crdinancse.

4) Authonty.

. a The hearing exeminer shai-rave has the authority to grent., er deny, or medifi~
amy request for a varance frem the regulations or restictions of this ehaptcr code
i provided, however, that no use varance as defined In this chapter, or any
variance from definllons cr pmedum sat forth In any ordinance, shealt may be
gmmmﬂ

b. Inreaching his declsion, the hearing examiner shalthave hag the authority to attach
syclhconditiens and requirements es-are necessary for the protection of the health,
safely, comfor, convenlence and welfare of the general public. Such The
conditions ¢r requirsments she& must be reascnably related to the varance
requested.

c. Verlances may be reviewed by themseives or as pant of @ rezoning.

_d. Al declslons of the hearing examiner conceming verances filed as part of a
rezoning ohail must be in the form of @ recommendation to the Board of County
Cemmissieners. Caly @ particloant or his representative shalt will be

afforded the rght to addness the Baard of County Commissloners..

(5) Judiclal review. Judicial review of finel declslons of the hearing examiner with respect to
variances are fo the clrcult court In accerdance with section 34-146.

,_f__?> (c) Spacial exceptions.

{1) Funcion. The heering examiner shall will heer and declde all applications for special
exceplicns pemitted by the district use regulatons.

@ Considerations. In reaching his declslon, the hearng examiner shell must conslder the
followlng, whenever epplicelsie:

Amended by: . EXEIBIT A
Ord. £6-08 [LIDC Sectiom 34-145 (e, ) Ordinance 96-06]

Eff. Dafe: 03/27/28 ‘ M-77
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Whether there exist changed or changing conditions whieh that make approval of
the request appropriate. '

- Fheimpactofaproposed-change-on-the-intent-of-this-chapter:

The testimony of any applicant.
The recommendation of staff.
The testimony of the public.

Whether the request is consistent with the goals, objectives, policies and intent of
the Lee Plan.

Whether the request meets or exceeds all performance and locational standards
set forth for the proposed use.

‘Whether the request will protect, conserve or preservé environmentally critical
areas and natural resources.

Whether the request will be compatible with existing or planned uses, and-net

Whether the request will cause damage, hazard, nuisance or other detriment to
persons or property.

Whether a requested use will be in compliance with all eppticable general zoning
provisions and supplemental regulations pertaining to the use;as set forth in this
chapter.

3) Findings. Before granting any special exceptions, the hearing examiner shait must find that
the applicant has proved entitliement to the special exception by demonstrating compliance
with:

b.

Amended by:
.Ord. 98-06
Eff. Date: 03/27/96

The Lee Plan;
This chapter; and

- EXHIBIT A

34-78

[LDC Section 34-145 (c, e) Ordinance 96-06]
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Any other applicable county cfdlﬁances or codes.

®) | Authority, -

a'

The hearing examiner shelt must grent the speclal excsption unless he finds thet
granting the spadlal-exeopiion reouest Is contrary to the public Interest and the
pelslishealth, sefety, comfort, convenlence and welfere of the cltizens of the county,
or that the request Is in conilct with subsaction (c)(3) of this section.

In reaching his declsion, the hearing examiner shatfevo has the authority toattach
suci conditions and requirements asere necsssary for the protection of the health,
safely, comfort, convenience or welfers of the general public. Such The conditions
o7 and requirements shafl must be reascnably related to the special exception
requested.

Speclal excepiions may b@ reviewed by themselves or as a part of a rezoning.

Al declslons of the hearing examiner conceming special exceptions filed as part
of a rezoning or that meet the eritsria for a development of county Impact shell paust
be in the form of & recommendation to the Board of County Commissioners. Only
a paryroiresend particloant or his representative sheall will be afforded the rght to
address the board of County Commissioners.

%) Judictel review. Judiclal review of final declslons of the hesring examiner with respect to
special excspiions arc-ie-tiho Will be In circult court in accordance with section 34-146.

(d) Zoning matters.

) Functions. Regarding zoning matters, the hearing examiner has the following prescribed
duties and responsibilities:

Amended by:
Ord. 8808
Eff. Date: 03/27/28

Prepare recommendations {o the B 0 '
amendments releting to the bwndams of | t&‘n@ vaﬁ@us mnmg districte; o to the

reguletions applicablo to_(hose districts. %@MM@-@R@-@@@M@%&@
Sommissienere:

MaIk@ mcammenda@@ns @ﬁ-ﬁa@-’feﬂ@mﬂﬁ@ to the Board of County Commissioners

1. Applicaticre-fer Rezonings, including developments oﬁ‘ county lmpac&,
planned unit developments and planned developments.

2. Poplicaiencer-¢ Developments of reglone! impact and Florida Qualliy
Developments epprovel, which may or may not Include & request for
rezoning.

3. Speclel exceptions that meet the criterie for a development of county.
Impact, as set forth In section 34-203(b).

4, Other speclal excepons and verdances which are submitted
[EXTEIIBIT A

34-79

[LIDC Section 34-145 (¢, &) Ordinamece 96-06]
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simultaneously with and are heard In conjunction with a rezoning.

5. Veariences from any county erdinanes which specifies that variancss from
syelr fng ordinance can mey, only be granted by the Board of County
Commissioners.

Certaln amendments to development of reglenel impact development erders do not
require @ public hearing. After steff review and recommendation, proposed
amendments of this type will procsed direcly to the Board of County
Commissioners and will be scheduled en the adminlstrative agenda of a reguler
weelkly meeting. The board will vote on the following types of amendments based
upon the recommendation of staff witheut review by the hearnng examiner

1. - Amendments that Incorporate the terms of a settiement agreemaent
designed to resolve pending administretive liigadon or judicial
proceedings; or

2. Any amendment contemplated under F.S. § 380.08(19)(e)2.

@) Conslderations. In preparing his recommendation on any matter, the hearing examinershait
m_;s;t, cozmsnd@n’ fdh@ csrﬁ‘bena set forth In subsection (c)(2) of this section ag well as the

Armended by:
Ord. 8608
Eff. Date: 03/27/88

[EXTHIIBIT A
[LDC Section 34-145 (¢, €) Ordinamee 9)6-06]
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licable uest will no ersely a nvironmentall

| ’ areas and patural resources.

| (43)  Authority.

| a. The hearing examiner shait serves in an advisory capacity to the Board of County
Commissioners with respect to zoning matters as set forth in subsection (d){1) of
this section, and In such capacity may not make final determinations.

b. The hearing examiner shall may not recommend the approval of a rezoning, and
the Board of County Commissioners shalt may not approve a rezoning, other than
the change request published in the newspaper pursuant to section 34-236(b),
unless such-change the zoning district proposed by the Hearing Examiner Is more
restrictive and permitted within the land use classification as set forth In the Lee
Plan.

| c.  In reaching his recommendations, the hearing examiner shali-have hag the
authority to recommend conditions and requirements to be attached to any request
for a special exception or variance included under subsection (d)(1)b.3, 4 or 5 of
this section.

| (54) Declisions. All decisions of the hearing examiner conceming zoning matters under this
| subsection (d) will be in the form of a recommendation to the Board of County

| Commissioners. Only a participant party-ofrecord or his representative will be afforded the
right to address the Board of County Commissioners.

| ——> t¢)Spociatpommits:
{ v

G

l ) Authority:

N EXHIBIT A
Ord.96.06 [LDC Section 34-145 (c, ¢) Ordinance 96-06]
Eff. Date: 03/27/96 34-81 : -
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(ef) Notice of Intent to deny based on insufficient information.

1) If the hearing examiner intends to deny or recommend denial of an application described

in subsections (a) through (d ) of this section based on the applicant’s failure to provide

" information adequate in scope and detail to address particular issues, he may, in his

discretion, send a notice of intentto deny based on insufficient information to all participants

parties-of record in lieu of a denial or a recommendation to deny the application. The notice

shall must state the issues on which additional information is necessary and shait must

direct the applicant to indicate within ten working days whether he intends to provide the

information and the date upon which the information will be provlded (not to exceed 30
working days).

(2) If the applicant does not respond affirmatively within ten working days of the date of the
notice, the hearing examiner shaft must prepare and submit a recommendation or decision,
whicheveris applicable, denying the application to the Board of County Commissioners and
all participants parties-of-recerd. If the applicant does respond affirmatively, the hearing
examiner shall must send a copy of the response to all parties of record along with a notice
of a new hearing date, at which time the new evidence shait will be considered.

3) The applicant shait must submit all of the new evidence provided in accordance with this
section to the zoning staff, which-shail who will review it and prepare a supplementary staff
report addressing only those issues to which the new evidence is relevant.

4) The hearing following the receipt of the new evidence shait will be limited to those issues
- to which the new evidence is relevant.

(5) No applicant shalt wil] be entiled to more than.one notice of intent to deny based on
insufficlent information.

(Zoning Ord. 1993, § 900.02; Ord. No. 93-14, § 6, 4-21-93; Ord. No. 84-24, §§ 711, 8-31-94; Ord. No. 95-
07, § 13, 5-17-95)

- EXHIBIT A
O 66.08 * [LDC Section 34-145 (c, ¢) Ordinance 96-06]
Eff. Date: 03/27/96 34 -82
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annual rﬁonitoﬂng for capacity and effectiveness of implementation. Atthe minimum, the plan shalt
must comply with the spill prevention control and countermeasure plan (SPCC) as-called for in the
federal oil pollution prevention regulations, 40 CFR 112, as amended.

~ (Zoning Ord. 1993, § 800.01)

Sec. 34-203. Additional requirements for ownerinitiated-applications requiring public hearing.

(a) Developments of reglonal impact. All developments of regional impact shalt must comply
with the information submittal and procedural requirements of F.S. ch. 380. ;
SouthwestForidaReglonalPlanning-Gounel: If the development of reglonal lmpact requires specificzoning
actions (i.e., rezoning), the-intent-of the procedures and requirements of sectien-34-262; this section and
article IV of thls chapter shalt must be met. Additionally, even if the development of reglonal impact does
not require any specific zoning action, the applicant must submit a traffic impact statement, as described In

-.section 34-373(a)(2)c and detailed in section 10-286. ;—shal-be-submitted: Thresholds for developments

of regional Impact can be found in Florida Administrative Code chapter 27F2.

" EXHIBIT A

Ord. 9606 [LDC Section 34-203 (d, g) Ordinance 96-06]
Eff. Date: 03/27/96 34-91
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3 5 RSyR :
reason ffm’ m@ mzomng Such smt@mem Is tb@ b@ dimc&ed at a minimum, to the guidelines
for declslon - making embodied in section 34-145(d)(2). This statement may be utilized by
the Boerd of County Commissioners, hearing examiner and staff In establishing a factual
basls for the granting or denial of the rezoning.

09) et , Ve owWnertntaatod all
ap[pﬂﬂ@@tﬁons fm' a sp@@ﬁaﬂ excepﬁon sha{:%} mgﬁ m ad«ﬂm«m to ﬁh@ mqulmm@mg o{F section 34-202{a). & (b),
include the following:

()

@

Amended by:
Ord. €3-08

A statemaent as to how the property qualifies for the speclel exception requested, and what
impact granting the request would have on surmounding properties. Such statement shalf
must be directed, at @ minimum, to the guldelings for decision-maldng emiodied in section
34-145(d)(2). This statement may be utilized by the hearing examiner and staff in
establishing a factuel basls for granting or danial of the speciel exceplion.

A slte development plan deteiling the proposed use, including, where applicable, the
followlng:

a. The lecation and cument use of all existing structures on @n@ slte, as well as those
on adjacent properiies within 100 feet of the padmeter boundares of the slte.

b. All proposed structures and uses to be developad on the site.

c. Any existing public streets, easements ¢7 land reservations within the site, and the
proposed means of vehicular accaess to and from the site.

d. A traffic Impact anealysls of projected trip gensration for the development.
e. Proposed fencing and sereening, if any.

£, Any other reasoneable Infermaticn which may be requlred by the dlm which Is
commensurate with the Intent and purpose of this chaptar.

EXHIBIT A
[LDC Section 34-203 ([(dl9 @) Ordinance 96-05]

Ef. Date: 03/27/96 34-92




Amended by:
Ord. 9608 -
Eff. Date; 03/27/96

ZONING

al a sectl 202 (a 5 st be

34-93

EXHIBIT A
[LDC Section 34-203 (d, g) Ordinance 96-06})
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| ()] Varlancés. Bvery evimei=nitetcd application for a variance from the terms of this chepter
i ohelt must In addition to the requirements of section 34-202(g) & (), include the following:

(1) A document descrilbing:

| a. Th@ section number and the parficuler regulatdon of fc—chepicr the Land
avelopment Cade from which relief (veriance) Is requested;

b. Th@ reason why the variance Is nesded;
c. Whet effect, if any, granting of the variance weuld have on adjacent properies; and
d. The nature of the hardship which Is used to justiiy the request for relief.
2)  Aslte plan describing:
a Bdsting publlc steets, easements 7 other reservations of land within the sits;
b. Al existing and proposed structures on @j@ slte;
c All exlsting structurss within 100 feet of the perimeter boundary of the site; and
| _ d. The proposed dovickicir Yarnancs from the adopted sﬁndards.

| ) Hoy-heesletam e ~ Y
| @&h@r m@@@@n@bﬂo mf@fm@@@n whﬂch m@y bo u!ﬁ’@@j by fdh@ d@pammem whlch is
I © commensurate with the Intent and purpose of this chapter cade.
S EX[E[[[[BHTA
g%@g%%gﬁ [LIDC Section 34-203 (d, g) Ordinance 96-06)

Eff. Date: 03/27/28 -84
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1 structu ents, a ay, etc., within 100 feet of th
h a onto th Includl entra co ates
atehouses; al

3 X0 cati setba est

()  Use variance.-it-is-hereby-noted-that Use varlances are not legally permissible, and no
application for a use variance will be processed. Department staff will notify the applicant when a more

appropriate procedure, e.g., rezoning ;_or special exception er-special-permit, is required.

Amended by:
Ord. 96-068

-Eff. Date: 03/27/98

34-95

EXHIBIT A
[LDC Section 34-203 (d, g) Ordinance 96-06)



Amended by:
Ord. 96-08
Eff. Date: 03/27/96

ZONING

34.-96,

EXHIBIT A
[LDC Section 34-203 (d, 8) Ordinance 96-06)
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(Zoning Ord. 1993, § 800.02; Ord. No. 93-14, § 4, 4-21-93; Ord. Nb. 93-24, § 18, 9-15-93; Ord. No. 94-24,
§ 13, 8-31-94)

Sec. 34-204. Applications-for-development-approval: Reserved

(Zoning Ord. 1993, § 802(A))

- Sec. 34-205. Applications-for-building-permits: Reserved

(a) d-applications-for-buiidina e ha ime

(Zoning Ord. 1993, § 802(B))
Sec. 34-208. Gradinmrmlta- Resrved

e

EXHIBIT A

omanded by. [LDC Section 34-203 (d, g) Ordinance 96-06]
Eff. Date: 03/27/96 34-97
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LEE COUNTY
DIVISION OF PLANNING
STAFF REPORT FOR
COMPREHENSIVE PLAN AMENDMENT
CPA2002-22

4 Text Amendment Map Amendment

This Document Contains the Following Reviews:

Staff Review

Local Planning Agency Review and Recommendation

Board of County Commissioners Hearing for Transmittal

NSNS TS

Staff Response to the DCA Objections, Recommendations,
and Comments (ORC) Report

Board of County Commissioners Hearing for Adoption

STAFF REPORT PREPARATION DATE: December 2, 2002

PART I - BACKGROUND AND STAFF RECOMMENDATION

SUMMARY OF APPLICATION

1. APPLICANT:
LEE COUNTY BOARD OF COUNTY COMMISSIONERS
REPRESENTED BY LEE COUNTY DIVISION OF PLANNING

2. REQUEST:
Amend Policy 100.2.3 of the Housing Element by replacing the outdated reference to the
approval process of “Special Permit” with the current process of “Special Exception.”

STAFF RECOMMENDATION AND FINDINGS OF FACT SUMMARY:

1. RECOMMENDATION: Planning staff recommends that the Board of County Commissioners
transmit the proposed amendment as follows:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be
permitted in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use
categories without respect to the density limitations that apply to conventional residential districts.
The density of such housing is limited to 50 occupants per acre of actual housing area and will be
reviewed on a case-by-case basis during the planned development or Spectat-Permit Special

STAFF REPORT FOR September 5, 2003
CPA 2002-22 PAGE2 OF 8



Exception zoning process. The applicant must demonstrate that impacts of the farm worker
housing will be mitigated. (Amended by Ordinance No. 94-30)

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

. “Special permits” are no longer issued by Lee County. The function and term “special
permit” are now met by the function and term “special exception.”

. Policy 100.2.3 should be updated to correctly describe the zoning processes that are
available to permit housing for farm workers in the Rural, Open Lands, and Density
Reduction/Groundwater Resource land use categories, without respect to the density
limitations that apply to conventional residential districts.

C. BACKGROUND INFORMATION

Policy 100.2.3 of the Comprehensive Plan remains unchanged from the initial language adopted by
Ordinance 94-30. LDC amending Ordinance 96-06 provided that the zoning function of a “special permit”
would be incorporated into the definition and procedure of the zoning function “special exception.” The
proposed amendment to Policy 100.2.3 was initiated by the Board of County Commissioners on September
24, 2002 to update the Comprehensive Plan to reflect this change in zoning terminology.

PART II - STAFF ANALYSIS

A. STAFF DISCUSSION
Existing language in the Comprehensive Plan reads:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use categories without
respect to the density limitations that apply to conventional residential districts. The density of such
housing is limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case
basis during the planned development or Special Permit zoning process. The applicant must demonstrate
that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-30)

Special permits were originally created as a zoning function of the Land Development Code that provided
a format for evaluation of certain proposed uses, potentially appropriate, but not permitted by right within
certain zoning districts. Originally, the special permit process required final approval by the Board of
County Commissioners. Over time the BoCC changed the review process, granting the Hearing Examiner
authority to make final determinations on special permits.

The function “special permit” was later incorporated into the LDC zoning function “special exception”
with Ordinance 96-06 because the processes had become too similar to justify the continued use of both.
The required submittal documents, staff review, and Hearing Examiner directive for evaluation of a

STAFF REPORT FOR September 5, 2003
CPA 2002-22 PAGE 3 OF 8



“special exception” application are of equal stringency as were previously required of a “special permit”
application [see attached Exhibit A: LDC Sections 34-145(c, €) and 34-203(d, g) as amended by Ordinance
96-06].

Existing definitions of “special exception” and “special permit” in the LDC, as last amended by Ordinance
96-06, are shown below in strike through/underline format:

Use, special exception means a use or certain specified departures from the regulations of this
chapter that may not be appropriate generally or without restriction throughout a zoning district,

but which, when controlled as to number, area, location or relation to the neighborhood, would
promote the public health, safety, welfare, order, comfort, convenience, appearance or prosperity,
and may be permitted, in accordance with all applicable regulations.

B. CONCLUSIONS

Changes to the LDC subsequent to the adoption of Policy 100.2.3 of the Lee Plan have caused certain
language in the policy to be inconsistent with applicable zoning terminology of the Land Development
Code. To correct this inconsistency, the term “special permit” should be replaced by the term “special
exception” in Policy 100.2.3. |

The proposed change in zoning terminology would not alter the functional requirements for review, nor
the process for approval, of farm worker housing in the Rural, Open Lands, and Density Reduction/
Groundwater Resource land use categories as currently proved for in Policy 100.2.3.

C. STAFF RECOMMENDATION

After due consideration, planning staff recommends that the Board of County Commissioners transmit the
proposed comprehensive: plan amendment. Planning staff recommends the following language
modification be transmitted:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use categories without respect
to the density limitations that apply to conventional residential districts. The density of such housing is
limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case basis during
the planned development or Spectal-Permit Special Exception zoning process. The applicant must
demonstrate that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-
30)

STAFF REPORT FOR September 5, 2003
CPA 2002-22 PAGE 4 OF 8



PART III - LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: January 27, 2003

LOCAL PLANNING AGENCY REVIEW

Planning staff gave a brief presentation of the case. One member of the LPA voiced some concern
that the method currently employed by Policy 100.2.3 to limit density may promote overcrowded,
substandard conditions for farm worker housing. A short discussion followed regarding the original
rationale used to determine density limitations of Policy 100.2.3. ‘The panel agreed that since the
current request does not attempt to change the existing density limitation, and because such a
change was not advertised, that the issue should be brought forward for specific discussion at some
later date if the LPA member believes changes are needed.

LOCAL PLANNING AGENCY RECOMMENDATION AND FINDINGS OF FACT
SUMMARY

1. RECOMMENDATION: The LPA recommends that the BoCC transmit CPA2002-22.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The LPA accepted the findings
of fact as advanced by staff.

VOTE:
NOEL ANDRESS AYE
SUSAN BROOKMAN AYE
MATT BIXLER AYE
RONALD INGE AYE
GORDON REIGELMAN AYE
DAN DELISI AYE
STAFF REPORT FOR September 5, 2003

CPA 2002-22 PAGE 5 OF 8



PART IV - BOARD OF COUNTY COMMISSIONERS
HEARING FOR TRANSMITTAL OF PROPOSED AMENDMENT

DATE OF TRANSMITTAL HEARING: June 25, 2003

BOARD REVIEW: The proposed comprehensive plan amendment was reviewed as part of the
June 25, 2003 consent agenda. There were no comments or questions specific to this case.

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION: The BoCC voted to transmit the proposed comprehensive plan amendment
to the Department of Community Affairs.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The BoCC accepted the findings
of fact as advanced by staff and the LPA.

VOTE:
JOHN ALBION AYE
ANDREVW COY AYE
BOB JANES AYE
RAY JUDAH AYE
DOUG ST. CERNY AYE
STAFF REPORT FOR September 5, 2003

CPA 2002-22 PAGE 6 OF 8



PART V - DEPARTMENT OF COMMUNITY AFFAIRS OBJECTIONS,
RECOMMENDATIONS, AND COMMENTS (ORC) REPORT

DATE OF ORC REPORT: September 5. 2003

DCA OBJECTIONS, RECOMMENDATIONS AND COMMENTS: The DCA had no
objections, recommendations, or comments concerning this amendment.

STAFF RECOMMENDATION: Adopt the amendment as transmitted.

STAFF REPORT FOR September 5, 2003
CPA 2002-22 ' : PAGE 7 OF 8



PART VI - BOARD OF COUNTY COMMISSIONERS
HEARING FOR ADOPTION OF PROPOSED AMENDMENT

DATE OF ADOPTION HEARING: October 23, 2003

BOARD REVIEW:

BOARD ACTION AND FINDINGS OF FACT SUMMARY:
1. BOARD ACTION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

VOTE:
JOHN ALBION
ANDREW COY
BOB JANES
RAY JUDAH
DOUG ST. CERNY
STAFF REPORT FOR September 5, 2003
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conducied pursuant to applicable administrative codes and the provislons contained In this chapter.

(c) Reporis of decislons. After & public hearng Is held, the hearing examiner shell meke & writtan
repont of his decision in accordance with the rules and presedures set forth In the applicable administrative
c@d@, and provide & copy of the report of declslon to all parties of? recerd, appropdate county mﬁ? and the
: ) of County C@mmnss“@n@m

_(d) Records.

(1)

@

The hearng examiner shaﬂﬂ provide for @ court reporter at all proceedings. At & minimum,
a summery of testimonles shell ke provided In the report of declislon itself or es a separate
decument In addion thersto. Transcrpts shell be provided only at an appsliant’s reguest,
and tho appellant shell beer the costs thersof.

The heering examiner shall keep Indexed records of all mestings, agendas, findings,

- determinations and reports of declsion. Such records shall be public records.

(¢) Attendance &t hearngs. The hearing examiner may request staff members with perscnel
knowiledge of relevant fects to attend heerings and produce relevant documents, and shall advise the county
administrator of any fallure to comply with his requests.

(Zoning Ord. 1893, § 800(B)3)
(:"% See. 34-145. Functions and authortty.

(=) Appeals from administratiye action.

(1

Amended by:

Grdl. 8308

EW. Dete: 03/27/88 ¥4-74

Function. The hearing examiner will hear and declde appeals where it is alleged there is an
errer In any crder, requiremant, decislon, interpretation, determination or action of any
administrative officlel chargedl with the administration and enforcement of the provisions of
this chepter lend developme

review; provided, however, ﬁhuatt:

a. No apm@ﬂ to the hearing examiner chalt meay lle from any act by suclh an

administrative officlal pursuant to:
1. An erder, resolution or directive of the Beerd of County Commissicners
directing him to perferm such act; or

vision In this cade which provides

2. Any crdinance or ofne K
& different appaﬂﬁsm@ pmc@dum

b. The appeal to the hearing examiner shelt must be in writhg on forms grovided by
the hearing exeminer, and shefl must ke duly fled with the heerling examiner within
30 celender days, but not thersafiter, after such act or decislen by the adminlstrative
oficlel. The appseal shelt must specliy the grounds for the eppeel.

e. No appee] shalt may be considered by the heearing exeminer where it eppeers to
a clrcumventien of an established or required pracedure. Specifically, in no case
mey an appeal o heard when the heerng exeminer determines thet the case
shovld more gppropiiately be heend en & request for @ vanance.

[EXHIIBIT A

cede or any other ordinance which provides for similar -

[LDC Seetiom 34-145 (¢, &) Ordinsnee 96-04) l

J
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Notices of hearings on appeals sheit will be provided in accordance with the
provisions of an applicable administrative code which-shaii-be adopted by the
Board of County Commissioners.

No appeal will be considered by the hearing examiner for any challenge to a
development order which Is controlled by F.S. § 163,3215. In cases of challenges
to development orders controlled by F.S. § 163.3215, no suit may be broughtand
no verified complaint, as explained in F.S, § 163.3215(4), may be filed or accepted
for fillng until the development order giving rise to the complaint has become final
by virtue of its having been Issued by the director, or by virtue of its having been
ordered by the county hearing examiner on an appeal reversing the director’s
denial of the development penmit, or by the Board of County Commissioners in
cases where the Board of County Commissioners has granted planned
development zoning or an extension of a development order. Once a development
order has been granted, the provisions of F.S. § 163.3215 will be the sole means
of challenging the approval er-deniat of a development order, as that term Iis
defined in F.S. § 163.3164(6), when the approval of the development order is
alleged to be inconsistent with the Lee Plan, in which case an action brought
pursuant to F.S. § 163.3215 will be limited exclusively to the Issue of
comprehensive plan consistency.

Except as may be required by F.S. 163.3215, and then only pursuant to that
statute, a third party shalt will not have standing to appeal an administrative
decision granting-or-denying-any-development-permit. Only the applicant or his
agent shaft will be permitted to appeal such administrative action as set forth in this
subsection (a).

(2) Considerations.

b.

Amended by:
Ord. 96-08
Eff. Date: 03/27/96

In reaching his decision, the hearing examiner shalt must consider the following
criteria, as well as any other issues which are pertinent and reasonable:

1. Whether or-not-the appeal Is of a nature properly brought to him for
decision, or whether er-net there is an established procedure for handling
the request other than through the appeal process (l.e., a variance or
special exception, etc.).

2. The intent of the ordinance which-s-being applied or interpreted.

3. The effect the ruling will have when applied generally to the-erdinance
which-wilhbe-affected-by-the-hearing-examineris-decision this code.

Staff recommendations, the testimony of the appellantand testimony of the general
public shalt must also be considered.

EXHIBIT A

34-75

[LDC Section 34-145 (c, e) Ordinance 96-06]
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(34)  Authortty.
a. In exemlélng his authority, the hearing examiner may reverse, affirm or modify any
decision or action of any administrative official charged with the administration or
enfomement of this chapter.

" b. Subject to the limitations set forth in subsection (a)(3 4)a of this section, the hearing
examiner may make a decision to take the appropriate action which the hearing
examiner finds the administrative official should have taken. To that end, he shait
have hag the powers of the administrative officlal from whom the appeal is taken.

(45) Judiclal review. Judicial review of final decisions of the hearing examiner with respect to
administrative actions are to the circuit court in accordance with section 34-146.

(b) Varlances.

“) Function. The hearing examiner shal will hear and decide all requests for varlances from
the terms of the regulations or restrictions of this-chapter the land development code and
such other ordinances as may be assigned to him by the Board of County Commissioners,
except that no use variance shafi may be heard or considered.

2 Consliderations. In reaching his decision, the hearing examiner shal mggt consider the -
following criteria, recommendations and testimony: '

a. Fhat Whether exceptional or extraordinary conditions or circumstances exist which
are inherent in the land, structure or building involved and sueh whether those
exceptional or extraordinary conditions or circumstances create a hardship on the
property owner, ;
buildings;

b. Fhat Whether the exceptional or extraordinary conditions or circumstances do not
result from the actions of the applicant;

e MMW&WMMW
deprive-the-applicantof rights-commeniy-enjoyed-by-properties-in-the-same-district
undertorms-of-this-chapter

Fheatg Granting the variance will notbe In]urloué to the neighborhood or otherwise
detrimental to the public welfare;

&

ed. Staff recommendations;
fo. Testimony from the applicant; and
of Testimony from the public.

(3) Findings. Before granting any variance, the hearing examiner shalt must find that all of the
following exist:

a. Fhat There are exceptional or extraordinary conditions or circumstances that are
inherent to the property in question. mmmmenemmwm

Amended by: : EXHIBIT A

Ord. 96-06 .
o D ai27/08 34.78 [LDC Section 34-145 (c, e) Ordinance 96-06]
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b. %@H The exceplicnal er extracrdinary condions or clrcumstences eme not the
result of @:@@om efthe applieant taken subsequent to the edeption of the crdinance
(@ﬂy eciien telken by an applicant pursuemt to lewfully adopisd regulations
preceding the @d@g@c&n ef the erdinance frem wilch this chapﬁ@r Is derived will not
be ceneldered self<created);

G. FretThe vaﬁ@n@a grantes] Is the minimum varance that will relleve the applicant
of en unreasonable burden caused by the application of the regulation In question

to hﬂ@ propenys;

d. Frat=t The grenting of the variance will not be Injurlcus to the nelghborhocd or
otherwise detrimental to the publis welfars; and :

®. Frett The condition or situation of the specific plecs of property, or the intended
use of the property, for which the verlance Is scught Is not of so g genera! or
resument nature go as to make i mere reasonable and practicel to amend the
erdinance.

) Authority.

- The hearing exeminer shef-heve hag the authority to grant,, 67 deny, or medify~
smy request for a veriance frem the regulations or restricions of this chapicr code
; provided, however, thet no use verlance as defined In this chapter, or any
V@ﬁ@ frem definiticns er pr@c@du s set forth In any crdinance, shell meay be
Q]T‘@ﬂb‘

b. Inreaching his declslon, the hearing examiner shalihave has the authority to attach
m coenditfens and r@quﬂr@m@mg Qe n@c@ssaﬁy for the protection of the health,
, comffert, convenlence and welfare of the general public. Suech The
@0@@]&@@@@ er requirements sh@%& must R’»@ reasonably releted to the varance

requaested.
G. Verlances may be reviewed by themselves of as pert of @ rezoning.

_d. ABD dedlslons of the heering exeminer conceming verdances filed as pert of &
rezoning chall must be In the femmn of & recommendation to the Beard of County
@cmmﬂs@ﬁmom Only a peryreticesrd parichanter his representative shalt will be
afferded the rght to address the Board of County Commissioners.

) Judiclal ravievy. Judiclel review of fina) declslons of the hearng examiner with respect to
variances are to the clrcult eour In accerdance with section 34-148.
,,,_zs} (e) Speciel exceptions.

{1) Funcion. The heerdng exeminer will hear and declde all epplications for speclal
exceplions pemmlited by the distiet use regulatiens.

@ Conslderations. In reaching his declslon, the heerng examiner shall must consider the
fellowing, whenever egglicesle:

Amendzd by: - EXHIBIT A

0. €803 ‘ _ LIDC Sectlon 34-145 (e, €) Ordinance 960
Ef7. Defle: 03/27/88 3477
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a:

ab. Whether there exist changed or changing conditions which that make approval of
the request appropriate. ’

¢ - Theimpactofaproposed-changeon-the-intent-of-this-chapter:

bd. The testimony of any applicant.

ce. The recommendation of staff.

df. . The testimony of the public.

eg. Whether the request is consistent with the goals, objectives, policies and intent of
the Lee Pian.

fir. Whether the request meets or exceeds all performance and locational standards
set forth for the proposed use.

k

o

ale ‘Whether the request will protect, conserve or preservé environmentally critical
areas and natural resources.

ht Whether the request will be compatible with existing or planned uses, and-not

[N Mgggg_w_ﬂl cause damage, hazard, nuisance or other detriment to
persons or property.

in. Whether a requested use will be in compliance with all epplicable general zoning
provisions and supplemental regulations pertaining to the use;-as set forth In this
chapter.

o. Whether-a-proposed-change-is-torectify-errors-on-the-official-zoning-meap:
3) Findings. Before granting any special exceptions, the hearing examlnershéllmggﬂnd that
. the applicant has proved entittement to the specilal exception by demonstrating compliance
with:
a. The Lee Plan;
b. This chapter; and

Amended by: - EXHIBIT A

Ord. 96-08 C Section 34-145 Ordinance 96-0
Eff. Date: 03/2_7/96 34-.78 [LD 0 . (c’ e) rdinanc - 6]
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c. Any other applicable county o«‘dmames or codes.
®)  Authority.

a. The hearing examiner shel must grant the speclel exceplicn unloss he finds trel
lﬂﬂ‘ﬂ! the sp o epnoﬁ reouest Is contrery fo the publis interest and the
>health, sefely, @@mﬁ*@ﬁg eonvenlencs and welffere of the cltizens of the county,
er ﬁhaﬁ the request Is In conflict with subsection (e){3) of this section.

b. In reaching his declslon, the hearing examiner sheltheveohas the authority toattach
e conditions and requirements esare necsssary for the protection of the health,
sefiely, comfor, convenlencs er welfers of the general publle. Suckh The conditiens
o7 and requirements shallt must be reasonably related to the specie) excsption
reguestsd.

c. Spaeclal exceplions may b@ reviewed by themselves or as a part of a rezoning.

d. Al declslons of the hearing examiner conceming speclel exceptions filed as part
of a rezoning or thet meet the criterla for & development of ceunty Impact shall must
In the form of & recommendation to the Boeard of County Commissioners. Qnly
a paryrefreserd paicleant or his representative shell will be afforded the rght to
address the board of County Commissloners. -

) Judliclel review. Judiclel review of finel dedlsiens of the hegring examiner with respect to
spaclal exceplions arctethowill be In clreuit court in accordance with section 34-146.

(d) Zoning meatters.

@) Functions. Regarding zonlng matters, the hearing examiner has the following prescribed
duties and résponsibliifes:

a. Prepare recommendations fo the Board of C TV ssﬂ@n@ for changes or
amendments releting to the beunderes of tdh@ vaﬁ@u@ zonlng districts; o7 to the

reguletions applicable to_those distdets. —@WW&%WD@@W@{PS"W
Eemmlesiensres

[ Melke recemmendatiens to the Board of County Commissioners
on_anplicefions relefing to the followlnas

1. Piphealienser~ Reozonings, Indluding developments @(F county Hmp@c&
planned unk develepments and planned developments.

sencfer~ed Developments of reglonel Impact and Flerda Quallty
D@V@ﬂ@pﬁn@n@ approvel, which may or mey not Include a request for
rezoning.

3. Speclel exceplons that mest the eriterla for @ development of county.
Impest, &8s set forth In secticn 84-203(0).

4, Other speclel exceplons and verdences which ere éubmm@d

Amended by: TEXTEIIBITT A
Ord. [LDC Sectlion 34-145 (g, ¢) Ordinamnee H6-06]

Ef. Date: 03/27/38 34-79




ZONING

simultaneously with and are heard in conjunction with a rezoning.

5. Varlances from any county ordinance which specifies that varlances from
such the ordinance ean may only be granted by the Board of County
Commissioners.

Certaln amendments ta development of regional impact development orders do not
require a public hearing. After staff review and recommendation, proposed

amendments of this type will proceed directly to the Board of County
Commlissioners and will be scheduled on the administrative agenda of a regular
weekly meeting. The board will vote on the following types of amendments based
upon the recommendation of staff without review by the hearing examiner:

1.  Amendments that incorporate the terms of a setiement agreement
designed to resolve pending administrative litigation or judicial

proceedings; or
2. Any amendment contemplated under F.S. § 380.06(19)(e)2.

2) Conslderations. In preparing his recommendation on any matter, the hearing examiner shalt
must consider the criteria set forth In subsection (c)(2) of this section ag well as the
a -

foll

Eff. Date: 03/27/96

EXHIBIT A
[LDC Section 34-145 (¢, e) Ordinance 96-06]
34-80
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I (43)  Authority.

| a. The hearing examiner shait serves in an advisory capadty to the Board of County
Commissioners with respect to zoning matters as set forth in subsection (d)(1) of
this section, and In such capacity may not make final determinations.

b. The hearing examiner shalt may not recommend the approval of a rezoning, and
the Board of County Commissioners shalt may not approve a rezoning, other than
the ehenge request published in the newspaper pursuant to section 34-236(b),
unless sueh-change the zoning district proposed by the Hearing Examiner is more
restrictive and permitted within the land use classification as set forth In the Lee
Plan. .

| ¢.  In reaching his recommendations, the hearing examiner shali-have has the
authority to recommend conditions and requirements to be attached to any request
for a special exception or variance included under subsection (d)(1)b.3, 4 or 5 of
this section.

(54) Decisions. All decisions of the hearing examiner conceming zoning matters under this
subsection (d) will be in the foom of a recommendation to the Board of County

Commissioners. Only a participant party-efrecord or his representative will be afforded the
right to address the Board of County Commissioners.

| —> te)Speciatpermits:
{ ¢

I ) Authorlly:

o EXHIBIT A
or 0608 [LDC Section 34-145 (c, ¢) Ordinance 96-06]
Eff. Date: 03/27/96 34-81 : :
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(ef) Notice of intent to deny based on insufficlent information.

1) if the hearing examiner intends to deny or recommend denial of an application described

in subsections (a) through (d ) of this section based on the applicant’s failure to provide

" Information adequate in scope and detail to address particular issues, he may, in his

discretion, send a notice of intent to deny based on insufficient information to all participants

parties-ef-record in lieu of a denial or a recommendation to deny the application. The notice

shelt must state the Issues on which additional information is necessary and shait must

direct the applicant to indicate within ten working days whether he intends to provide the

information and the date upon which the information will be provlded (not to exceed 30
working days).

(2) if the applicant does not respond affirmatively within ten working days of the date of the
notice, the hearing examiner shait must prepare and submit a recommendation or decision,
whicheveris applicable, denying the application to the Board of County Commissioners and
all participants parties-of-record. If the applicant does respond affirmatively, the hearing
examiner shailt must send a copy of the response to all parties of record along with a notice
of a new hearing date, at which time the new evidence shait will be considered.

3) The applicant shalt must submit all of the new evidence provided in accordance with this
section to the zoning staff, which-shail who will review it and prepare a supplementary staff
report addressing only those Issues to which the new evidence Is relevant.

4) The hearing following the receipt of the new evidence shait will be limited to those issues
- to which the new evidence Is relevant.

(5) No applicant sheit will be entiled to more than.one notice of intent to deny based on
insufficient information.

(Zoning Ord.- 1993, § 900.02; Ord. No. 93-14, § 6, 4-21-93; Ord. No. 94-24, §§ 711, 8-31-94; Ord. No. 95-
07, § 13, 5-17-85)

- EXHIBIT A

vy ~ [LDC Section 34-145 (¢, ¢) Ordinance 96-06]
Eff. Date: 03/27/06 34-82
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annual monitoring for capacity and effectiveness of implementation. Atthe minimum, the plan sheil
must comply with-the spliil prevention control and countermeasure plan (SPCC) as-called for in the
federal oil poliution prevention regulations, 40 CFR 112, as amended.

(Zoning Ord. 1993, § 800.01)
Sec. 34-203. Additional requirements for owner-initiated-applications requiring public hearing.

(a) Developments of reglonal iImpact. All developments of regional impact shalt must comply
with the information submittal and procedural requirements of F.S. ch. 380. j-as-administered-through-the
SouthwestForidaReglonatPlanning-Couneil: If the development of reglonal Impactrequires specificzoning
actions (i.e., rezoning), the-intent-of the procedures and requirements of section-34-202; this section and
article IV of this chapter shait must be met. Additionally, even if the development of regional impact does
not require any specific zoning action, the applicant must submit a traffic impact statement, as described in

.section 34-373(a)(2)c and detalled in section 10-286. ;—shait-be-submitted: Thresholds for developments

of regional impact can be found in Florida Administrative Code chapter 27F2.

" EXHIBIT A

Ord. 96-06 [LDC Section 34-203 (d, g) Ordinance 96-06] -
Eff. Date: 03/27/96 34 - 91 |
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Rezonings other than developments of reglonal Impact or-devetopments-of county impact.

All requests for rezonings, other than those determined to be a development of regional
impact er-a-development-of-county-impact-shait must include a statement of the basis or
reason for the rezoning. Such statement is to be directed, at a minimum, to the guidelines
for decislon - making embodied In section 34-1 45(d)(2). This statement may be utilized by
the Board of County Commissioners, hearing examiner and staff in establishing a factual
basis for the granting or denial of the rezoning.

as-preempted-undembeeeﬁon-(b)(%)-ofﬂﬂs—seeﬁon every-owner-initiated all
applicationg for a speclal exception shall must, in addition to the requirements of section 34-202(a) & (b),
include the following:

)

@

A statement as to how the property qualifies for the special exception requested, and what
impact granting the request would have on surrounding properties. Such statement shait
must be directed, at a minimum, to the guidelines for decision-making embodied in section
34-145(d)(2). This statement may be utilized by the hearing examiner and staff in
establishing a factual basis for granting or denial of the special exception.

A site development plan detailing the proposed use, including, where applicable, the
following:

a. The location and current use of all existing structures on ihe site, as well as those
on adjacent properties within 100 feet of the perimeter boundaries of the site.

b. All proposed structures and uses to be developed on the site.

c. Any existing public streets, easements or land reservations within the site, and the
proposed means of vehicular access to and from the site.

d A traffic impact analysis of projected trip generation for the development.
e. Proposed fencing and screening, if any.

f. Any other reasonable information which may be required by the dli'ecidr which is
commensurate with the intent and purpose of this chapter.

EXHIBIT A
[LDC Section 34-203 (d, g) Ordinance 96-06)

Eff. Date: 03/27/96 - 34-92
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4)
5)

a. ) ers list and map [see sectio 202 (a}(4 ) st be

to i 9 al within 500 feet of the perimeter of the su
property,

b. includ i ng plal
(6)
(4}
. EXHIBIT A

Ord- 0608 - [LDC Section 34-203 (d, g) Ordinance 96-06]

Eff. Date: 03/27/96 : ' 34-93
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| ()] Variancés. Every ewner-nitiated application for a variance from the terms of this chapter
| sheilt must, in addition to the requirements of section 34-202(a) & (b), include the following:

-(1) A document describing:

| a. The section number and the particular regulation of this—chapter the Land
Development Code from which rellef (variance) is requested;

b. The reason why the variance is needed;
c. What effect, if any, granting of the variance would have on adjacent properties; and
d. The nature of the hardship th& Is used to justify the request for relief.
(2)  Asite plan describing: |
a. Existing public streets, easements or other reservations of land within the site;
b. Al existing and proposed structures on thp site; ‘
c. Al existing structures within 100 feet of the perimeter boundary of the site; and
| d The proposed deviation yariance from the adopted séandards.

l (3) A-othe! 0 At aatiret-Dy-the-officiar-forms-orovide-dy-Mme-denartme AR
| other reasonable information which may be required by the department which 'I‘s’
h * commensurate with the intent and purpose of this chapter code.
L EXHIBIT A
g'r"‘fgt‘g:!ﬁ [LDC Section 34-203 (4, g) Ordinance 96-06)

Eff. Date: 03/27/96 34-94
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(®  Use varance

ZONING

vehjcular ac: 0

3

Use varlances are not legally permissible, and no

~At-is-hereby-noted-that
application for a use variance will be processed. Department staff will notify the applicant when a more
appropriate procedure, e.g., rezoning ;_or speclal exception er-special-permit, Is required.

gapHcaud

Eff. Date: 03/27/86

34 -95

EXHIBIT A
[LDC Section 34-203 (d, g) Ordinance 96-06)
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Ord. 96-06
Eff. Date: 03/27/96
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EXHIBIT A

[LDC Section 34-203 (d, g) Ordinance 96-06)
34-96,
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(Zoning Ord. 1993, § 800.02; Ord. No. 93-14, § 4, 4-21-93; Ord. Nb. 93-24, § 18, 9-15-93; Ord. No. 94-24,
§ 13, 8-31-94)

Sec. 34-204. Applications-for-development-approval: Reserved

(Zoning Ord. 1993, § 802(A))

- Sec. 34-205. Applications-for-buiiding-permits: Reserved

(Zoning Ord. 1993, § 802(B))

Sec. 34-206. Gradlng-pomlh— Resrved
gmm?g% by: [LDC Section 34-203 (d, g) Ordinance 96-06)

Eff. Date: 03/27/96 34-97
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This Document Contains the Following Reviews:

Ve Staff Review

N

Local Planning Agency Review and Recommendation

v Board of County Commissioners Hearing for Transmittal

Staff Response to the DCA Objections, Recommendations,
and Comments (ORC) Report

Board of County Commissioners Hearing for Adoption

STAFF REPORT PREPARATION DATE:

December 2, 2002

PART I - BACKGROUND AND STAFF RECOMMENDATION

SUMMARY OF APPLICATION

1. APPLICANT:

LEE COUNTY BOARD OF COUNTY COMMISSIONERS
REPRESENTED BY LEE COUNTY DIVISION OF PLANNING

2.  REQUEST:

Amend Policy 100.2.3 of the Housing Element by replacing the outdated reference to the
approval process of “Special Permit” with the current process of “Special Exception.”

STAFF RECOMMENDATION AND FINDINGS OF FACT SUMMARY:

1. RECOMMENDATION: Planning staff recommends that the Board of County Commissioners

transmit the proposed amendment as follows:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be
permitted in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use
categories without respect to the density limitations that apply to conventional residential districts.
The density of such housing is limited to 50 occupants per acre of actual housing area and will be
reviewed on a case-by-case basis during the planned development or Special-Permit Special

STAFF REPORT FOR
CPA 2002-22

JUNE 25, 2003
PAGE 2 OF 8



Exception zoning process. The applicant must demonstrate that impacts of the farm worker
housing will be mitigated. (Amended by Ordinance No. 94-30)

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

. “Special permits” are no longer issued by Lee County. The function and term “special
permit” are now met by the function and term “special exception.”

. Policy 100.2.3 should be updated to correctly describe the zoning processes that are
available to permit housing for farm workers in the Rural, Open Lands, and Density
Reduction/Groundwater Resource land use categories, without respect to the density
limitations that apply to conventional residential districts.

C. BACKGROUND INFORMATION

Policy 100.2.3 of the Comprehensive Plan remains unchanged from the initial language adopted by
Ordinance 94-30. LDC amending Ordinance 96-06 provided that the zoning function of a “special permit”
would be incorporated into the definition and procedure of the zoning function “special exception.” The
proposed amendment to Policy 100.2.3 was initiated by the Board of County Commissioners on September
24, 2002 to update the Comprehensive Plan to reflect this change in zoning terminology.

PART II - STAFF ANALYSIS

A. STAFF DISCUSSION
Existing language in the Comprehensive Plan reads:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use categories without
respect to the density limitations that apply to conventional residential districts. The density of such
housing is limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case
basis during the planned development or Special Permit zoning process. The applicant must demonstrate
that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-30)

Special permits were originally created as a zoning function of the Land Development Code that provided
a format for evaluation of certain proposed uses, potentially appropriate, but not permitted by right within
certain zoning districts. Originally, the special permit process required final approval by the Board of
County Commissioners. Over time the BoCC changed the review process, granting the Hearing Examiner
authority to make final determinations on special permits. '

The function “special permit” was later incorporated into the LDC zoning function “special exception”
with Ordinance 96-06 because the processes had become too similar to justify the continued use of both.
The required submittal documents, staff review, and Hearing Examiner directive for evaluation of a

STAFF REPORT FOR JUNE 25,2003
CPA 2002-22 PAGE3 OF 8



“special exception” application are of equal stringency as were previously required of a “special permit”
application [see attached Exhibit A: LDC Sections 34-145(c, €) and 34-203(d, g) as amended by Ordinance
96-06].

Existing definitions of “special exception” and “special permit” in the LDC, as last amended by Ordinance
96-06, are shown below in strike through/underline format:

Use, special exception means a use or certain specified departures from the regulations of this
chapter that may not be appropriate generally or without restriction throughout a zoning district,

but which, when controlled as to number, area, location or relation to the neighborhood, would
promote the public health, safety, welfare, order, comfort, convenience, appearance or prosperity,
and may be permitted, in accordance with all applicable regulations.

Use speczal permzt see Use, §pe01a1 excgptlon mcans-a-nscor—ach‘vrty*winchm-pcmn&cd-by

B. CONCLUSIONS

Changes to the LDC subsequent to the adoption of Policy 100.2.3 of the Lee Plan have caused certain
language in the policy to be 1ncon31stent with apphcable zoning terminology of the Land Development
Code. To correct this inconsistency, the term “special permit” should be replaced by the term “special
exception” in Policy 100.2.3.

The proposed change in zoning terminology would not alter the functional requirements for review, nor
the process for approval, of farm worker housing in the Rural, Open Lands, and Density Reductlon/
Groundwater Resource land use categories as currently proved for in Policy 100.2.3.

C. STAFF RECOMMENDATION

After due consideration, planning staff recommends that the Board of County Commissioners transmit the
proposed comprehensive plan amendment. Planning staff recommends the following language
modification be transmitted:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use categories without respect
to the density limitations that apply to conventional residential districts. The density of such housing is
limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case basis during
the planned development or Spectal-Permit Special Exception zoning process. The applicant must
demonstrate that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-
30)

STAFF REPORT FOR JUNE 25, 2003
CPA 2002-22 PAGE 4 OF 8



PART III - LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: January 27, 2003

LOCAL PLANNING AGENCY REVIEW

Planning staff gave a brief presentation of the case. One member of the LPA voiced some concemn
that the method currently employed by Policy 100.2.3 to limit density may promote overcrowded,
substandard conditions for farm worker housing. A short discussion followed regarding the original
rationale used to determine density limitations of Policy 100.2.3. The panel agreed that since the
current request does not attempt to change the existing density limitation, and because such a
change was not advertised, that the issue should be brought forward for specific discussion at some
later date if the LPA member believes changes are needed.

LOCAL PLANNING AGENCY RECOMMENDATION AND FINDINGS OF FACT
SUMMARY ‘

1. RECOMMENDATION: The LPA recommends that the BoCC transmit CPA2002-22.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The LPA accepted the findings

of fact as advanced by staff.
VOTE:
NOEL ANDRESS AYE
SUSAN BROOKMAN AYE
MATT BIXLER AYE
RONALD INGE AYE
GORDON REIGELMAN AYE
DAN DELISI AYE
STAFF REPORT FOR ' JUNE 25, 2003

CPA 2002-22 PAGE 5 OF 8



PART IV - BOARD OF COUNTY COMMISSIONERS
HEARING FOR TRANSMITTAL OF PROPOSED AMENDMENT

DATE OF TRANSMITTAL HEARING: June 25, 2003

BOARD REVIEW: The proposed comprehensive plan amendment was reviewed as part of the
June 25, 2003 consent agenda. There were no comments or questions specific to this case.

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION: The BoCC voted to transmit the proposed comprehensive plan amendment
to the Department of Community Affairs.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The BoCC accepted the findings
of fact as advanced by staff and the LPA.

VOTE:
JOHN ALBION AYE
ANDREW COY AYE
BOB JANES AYE
RAY JUDAH AYE
DOUG ST. CERNY AYE
STAFF REPORT FOR JUNE 25, 2003

CPA 2002-22 PAGE 6 OF 8



PART V - DEPARTMENT OF COMMUNITY AFFAIRS OBJECTIONS,
RECOMMENDATIONS, AND COMMENTS (ORC) REPORT
DATE OF ORC REPORT:

A. DCA OBJECTIONS, RECOMMENDATIONS AND COMMENTS

B. STAFF RECOMMENDATION

STAFF REPORT FOR JUNE 25, 2003
CPA 2002-22 PAGE 7 OF 8



PART VI - BOARD OF COUNTY COMMISSIONERS
HEARING FOR ADOPTION OF PROPOSED AMENDMENT

DATE OF ADOPTION HEARING:

BOARD REVIEW:

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

VOTE:

STAFF REPORT FOR
CPA 2002-22

JOHN ALBION
ANDREW COY
BOB JANES

RAY JUDAH
DOUG ST. CERNY

JUNE 25, 2003
PAGE 8 OF 8
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conducted pursuant to applicable administrative codes and the provisions contained in this chapter.

(c) Reports of decisions. After a public hearing is held, the hearing examiner shall make a written
report of his decision in accordance with the rules and procedures set forth in the applicablie administrative
code, and provide a copy of the report of decision to all parties of record, appropriate county staff and the
Board of County Commissioners.

(d) Records.

1) The hearing examiner shall provide for a court reporter at all proceedings. At a minimum,
a summary of testimonies shall be provided in the report of decision itself or as a separate
document in addition thereto. Transcripts shall be provided only at an appellant's request,
and the appellant shall bear the costs thereof.

(2) The hearing examiner shall keep indexed records of all meetings, agendas, findings,
determinations and reports of decision. Such records shall be public records.

(e) Attendance at hearings. The hearing examiner may request staff members with personal
knowledge of relevant facts to attend hearings and produce relevant documents, and shall advise the county
administrator of any failure to comply with his requests.

(Zoning Ord. 1993, § 900(B)3)
-’ Sec. 34-145. Functions and authority.
(a) Appeals from admlnlstratlve action.

(1) Function. The hearing examiner will hear and decide appeals where itis alleged there is an

error in any order, requirement, decision, interpretation, determination or action of any

| administrative official charged with the administration and enforcement of the provisions of

1 this ehapter land development code or any other ordinance which provides for similar
review; provided, however, that:

| a. No appeal to the hearing examiner shalt may lie from any act by sueh an
administrative official pursuant to:

1. An order, resolution or directive of the Board of County Commissioners
directing him to perform such act; or

| 2. Any ordinance or other requlation or provision in this code which provides
a different appellate procedure.

| b. The appeal to the hearing examiner shalt must be in writing on forms provided by

| the hearing examiner, and shalt must be duly filed with the hearing examiner within

| 30 calendar days, but not thereafter, after such act or decision by the administrative
official. The appeal shalt must specify the grounds for the appeal.

| c. No appeal shalt may be considered by the hearing examiner where it appears to
be a circumvention of an established or required procedure. Specifically, in no case
may an appeal be heard when the hearing examiner determines that the case
should more appropriately be heard on a request for a variance.

EXHIBIT A
Amended by:

Ord. 96-06 [LDC Section 34-145 (c, €) Ordinance 96-06]
Eff. Date: 03/27/96 34-74 o
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d. Notices of hearings on appeals sheait will be provided in accordance with the
provisions of an applicable administrative code which-shal-be adopted by the
Board of County Commissioners.

e. No appeal will be considered by the hearing examiner for any challenge to a
development order which is controlled by F.S. § 163.3215. In cases of challenges
to development orders controlled by F.S. § 163.3215, no suit may be brought and
no verified complaint, as explained in F.S. § 163.3215(4), may be filed or accepted
for filing until the development order giving rise to the complaint has become final
by virtue of its having been issued by the director, or by virtue of its having been
ordered by the county hearing examiner on an appeal reversing the director's
denial of the development permit, or by the Board of County Commissioners in
cases where the Board of County Commissioners has granted planned
development zoning or an extension of a development order. Once a development
order has been granted, the provisions of F.S. § 163.3215 will be the sole means
of challenging the approval er-deniat of a development order, as that term is
defined in F.S. § 163.3164(6), when the approval of the development order is
alleged to be inconsistent with the Lee Plan, in which case an action brought
pursuant to F.S. § 163.3215 will be limited exclusively to the issue of
comprehensive plan consistency.

f. Except as may be required by F.S. 163.3215, and then only pursuant to that
statute, a third party shatt will not have standing to appeal an administrative
decision gfanhﬁg-ordenymg—aﬁy-develepmeﬁf-pemﬂ Only the applicant or his
agent shatt will be permitted to appeal such administrative action as set forth in this

stbsection (&).
2) Considerations.
a. in reaching his decision, the hean'ng examiner shalt must consider the following

criteria, as well as any other issues which are pertinent and reasonable:

1. Whether er-niet-the appeal is of a nature properly brought to him for
decision, or whether er-net there is an established procedure for handling
the request other than through the appeal process (i.e., a variance or
special exception, etc.).

2. The intent of the ordinance whieh-is-being applied or interpreted.

3. The effect the rullng W|Il have when applled generally to the-ordinance
: ; : ont this code.

b. Staff recommendations, the testimony of the appellant and testimony of the general
public shalt must also be considered.

3) Findings. Before granting any appeal, the hearing examiner must find that an emror was
made in the order, requirement, decision, interpretation, determination or action of the
administrative official charged with the administration and enforcement of the provisions of
this code or other ordinance which provides for similar review.

Amended by: EXHIBIT A

Ord. 96-06 ' [LDC Section 34-145 (c, €) Ordinance 96-06]
Eff. Date: 03/27/96 34-75
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(34)  Authority.

a. In exercising his authority, the hearing examiner may reverse, affirm or modify any
decision or action of any administrative official charged with the administration or
enforcement of this chapter.

b. Subject to the limitations set forth in subsection (a)(3 4)a of this section, the hearing
examiner may make a decision to take the appropriate action which the hearing
examiner finds the administrative official should have taken. To that end, he sha#
have has the powers of the administrative official from whom the appeal is taken.

(45)  Judicial review. Judicial review of final decisions of the hearing examiner with respect to
administrative actions are to the circuit court in accordance with section 34-146.

(b) Variances.

1) Function. The hearing examiner shatt will hear and decide all requests for variances from
the terms of the regulations or restrictions of this-ehapter the land development code and
such other ordinances as may be assigned to him by the Board of County Commissioners,
except that no use variance shalt may be heard or considered.

(2) Considerations. In reaching his decision, the hearing examiner shalt must consider the
following criteria, recommendations and testimony:

a. TFhat Whether exceptional or extraordinary conditions or circumstances exist which
are inherent in the land, structure or building involved and sueh whether those
exceptional or extraordlnary condmons or clrcumstances create a hardshlp on the
property owner, and-a oplicab retires—
bitdings;

b. TFhat Whether the exceptional or extraordinary conditions or circumstances do not
result from the actions of the applicant;

e:

dc. Fhat-g Granting the variance will not be injurioue to the neighborhood or otherwise
detrimental to the public welfare;

ed. Staff recommendations;

fe. Testimony from the applicant; and
of. Testimony from the public.

3) Findings. Before granting any variance, the hearing examiner shaft must find that all of the
following exist:

a. Fhat There are exceptional or extraordinary conditions or circumstances that are

inherent to the property in question. and-thet-de-net-epply-generatiy-to-the-ether
Amended by: ' - EXHIBIT A
Ord. 96-06 [LDC Section 34-145 (c, e) Ordinance 96-06]

Eff. Date: 03/27/96 34-76
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| es-in ing-distriet

b. Fhat-t The exceptional or extraordinary conditions or circumstances are not the
result of actions of the applicant taken subsequent to the adoption of the ordinance
(any action taken by an applicant pursuant to lawfully adopted regulations
preceding the adoption of the ordinance from which this chapter is derived will not
be considered self-created);

c. Fhatt The variance granted is the minimum variance that will relieve the applicant
of an unreasonable burden caused by the application of the regulation in question
to his property;

d. Fhat-t The granting of the variance will not be injurious to the neighborhood or

othewvisg detrimental to the public welfare; and

e. Fhatt The condition or situation of the specific piece of property, or the intended
use of the property, for which the variance is sought is not of se a general or
recurrent nature so as to make it more reasonable and practical to amend the

ordinance.
4) Authority.
a. The hearing examiner shat-have has the authority to grant_, er deny, or modify—

any request for a variance from the regulations or restrictions of this ehapter code
1 provided, however, that no use variance as defined in this chapter, or any
variance from definitions or procedures set forth in any ordinance, shalt may be
granted.

b. Inreaching his decision, the hearing examiner shaithave has the authority to attach
stieh conditions and requirements as-are necessary for the protection of the health,
safety, comfort, convenience and welfare of the general public. Steh The
conditions or requirements shalt must be reasonably related to the variance

requested. :
c. Variances may be reviewed by themselves or as part of a rezoning.
~d. All decisions of the hearing examiner concerning variances filed as part of a

rezoning shalt must be in the form of a recommendation to the Board of County
Commissioners. Only a party-efrecerd participant or his representative shai will be
afforded the right to address the Board of County Commissioners.

5) Judicial review. Judicial review of final decisions of the hearing examiner with respect to
variances are to the circuit court in accordance with section 34-146.

___> (c) Special exceptions.

(1) Function. The hearing examiner she#t will hear and decide all applications for special
exceptions permitted by the district use regulations.

(2) Considerations. In reaching his decision, the hearing examiner shalt must consider the
following, whenever applicable:
Amended by: EXHIBIT A .
Ord. 96-06 [LDC Section 34-145 (c, e) Ordinance 96-06]
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ab. Whether there exist changed or changing conditions whieh that make approval of
the request appropriate.

bd. The testimony of any applicant.

ce. The recommendation of staff.

df. The testimony of the public.

eg. Whether the request is consistent with the goals, objectives, policies and intent of
the Lee Plan.

fh. Whether the request meets or exceeds all performance and locational standards
set forth for the proposed use.

&

i

ak. Whether the request will protect, conserve or preserve environmentally critical

areas and natural resources.
ht. Whether the request will be compatible with existing or planned uses. andnot

i Whether the request will cause damage, hazard, nuisance or other detriment to

persons or property.

m.

in. Whether a requested use will be in compliance with all epplieable general zoning
provisions and supplemental regulations pertaining to the use;as set forth in this
chapter.

0.

3) Findings. Before granting any special exceptions, the hearing examiner shalt must find that
the applicant has proved entitement to the special exception by demonstrating compliance
with:

a. The Lee Plan;

b. This chapter; and

Amended by: - EXHIBIT A
Ord. 96-06 [LDC Section 34-145 (c, e) Ordinance 96-06}
Eff. Date: 03/27/96 34-78 .
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c. Any other applicable county ordinances or codes.

4) Authority.
a. The hearing examiner shalt must grant the special exception unless he finds that

granting the special-exeeption request is contrary to the public interest and the
pubtie health, safety, comfort, convenience and welfare of the citizens of the county,

or that the request is in conflict with subsection (c)(3) of this section.

b. In reaching his decision, the hearing examiner shat-have has the authority to attach
steh conditions and requirements as-are necessary for the protection of the health,
safety, comfort, convenience or welfare of the general public. Steh The conditions
or and requirements shalt must be reasonably related to the special exception

requested.
c. Special exceptions may be reviewed by themselves or as a part of a rezoning.
d. All decisions of the hearing examiner conceming special exceptions filed as part

of a rezoning or that meet the criteria for a development of county impact sha#t must
be in the form of a recommendation to the Board of County Commissioners. Only
a party-ofrecord participant or his representative shaflt will be afforded the right to
address the board of County Commissioners. :

5) Judicial review. Judicial review of final decisions of the hearing examiner with respect to
special exceptions are-to-the_will be in circuit court in accordance with section 34-146.

(d) Zoning matters.

1) Functions. Regarding zoning matters, the hearing examiner has the following prescribed
duties and responsibilities:

a. Prepare recommendations to the Board of County Commissioners for changes or
amendments relating to the boundaries of the various zoning districts; or to the

regulations applicable to those districts. —thereto;,—to—the—Board—of—Cotnty

b. Make recommendations en-the-foeltewing to the Board of County Commissioners
on applications relating to the following:

1. Applications—forr Rezonings, including developments of county impact,
planned unit developments and planned developments.

2. Applieations—fer-d Developments of regional impact and Florida Quality
Developments approval, which may or may not include a request for
rezoning.

3. Special exceptions that meet the criteria for a development of county
impact, as set forth in section 34-203(b).

4, Other special exceptions and variances which are submitted
Amended by: EXHIBIT A .
Ord. 96-06 [LDC Section 34-145 (c, e) Ordinance 96-06]
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simultaneously with and are heard in conjunction with a rezoning.

5. Variances from any county ordinance which specifies that variances from
sueh the ordinance ean may only be granted by the Board of County
Commissioners.

Certainamendments ta development of regional impact development orders do not
require a public hearing. After staff review and recommendation, proposed
amendments of this type will proceed directly to the Board of County
Commissioners and will be scheduled on the administrative agenda of a regular -
weekly meeting. The board will vote on the following types of amendments based
upon the recommendation of staff without review by the hearing examiner:

1. Amendments that incorporate the terms of a settlement agreement
designed to resolve pending administrative litigation or judicial
proceedings; or

2. Any amendment contemplated under F.S. § 380.06(19)(e)2.

(2) Considerations. In preparing his recommendation on any matter, the hearing examiner shal
must consider the criteria set forth in subsection (c)(2) of this section as well as the

following, if applicable:

o>

b.

>
I®

Whether there exists an error or émbiguig which must be cormrected;

Whether urban services, as defined in the Lee Plan, are, or will be, available and

adeguate to_serve a proposed land use change, when reviewing a proposed
change to a future urban area category; and :

Whether a proposed change is intended to rectify errors on the official zoning map.

3) Findings: Before preparing his recommendation to the Board of County Commissioners on
a rezoning, the Hearing Examiner must find that:

a.

|

e

e

|®

Amended by:
Ord. 96-06
Eff. Date: 03/27/96

The applicant has proved entitiement to the rezoning or special exception by
demonstrating compliance with the Lee Plan, this land development code, and any
other applicable code or regulation: and

Therequest will meet or exceed all performance and locational standards set forth
for the potential uses allowed by the request; and. :

The request is consistent with the densities, intensities and general uses set forth
in the Lee Plan; and

The request is compatible with existing or planned uses in the surrounding area;
and

Approval of the request will not place an undue burden upon existing transportation

or planned infrastructure facilities and will be served by streets with the capacity to
camry traffic generated by the development; and

EXHIBIT A

[LDC Section 34-145 (c, ¢) Ordinance 96-06]
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] f. Where applicable, the request will not adversely affect environmentally critical
| areas and natural resources.

| Q. In_the case of a planned development rezoning, the decision of the Hearing
| Examiner must also be supported by the formal findings required by Sections 34-
377(a)(2) and (4).

Where the change proposed is within a future urban area cateqory, the Hearing

| Examiner must also find that urban services, as defined in the Lee Plan, are, or

| will be, available and adequate to serve the proposed land use,
| (43)  Authority.

=

| a. The hearing examiner shalt serves in an advisory capacity to the Board of County
Commissioners with respect to zoning matters as set forth in subsection (d)(1) of
this section, and in such capacity may not make final determinations.

b. The hearing examiner shalt may not recommend the approval of a rezoning, and
the Board of County Commissioners shalt may not approve a rezoning, other than
the ehange request published in the newspaper pursuant to section 34-236(b),
unless sueh-ehange the zoning district proposed by the Hearing Examiner is more
resfrictive and permitted within the land use classification as set forth in the Lee
Plan. :

| c. In reaching his recommendations, the hearing examiner shall-have has the
authority to recommend conditions and requirements to be attached to any request
for a special exception or variance included under subsection (d)(1)b.3, 4 or 5 of
this section.

| (54) Decisions. All decisions of the hearing examiner concemning zoning matters under this

] subsection (d) will be in the form of a recommendation to the Board of County

| Commissioners. Only a participant party-efrecord or his representative will be afforded the
right to address the Board of County Commissioners.

| —>> te) Speciatpermits:

EXHIBIT A

ord 9605 [LDC Section 34-145 (c, ¢) Ordinance 96-06]
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(ef) Notice of intent to deny based on insufficient information.

(1) If the hearing examiner intends to deny or recommend denial of an application described
in subsections (a) through (d €) of this section based on the applicant's failure to provide
information adequate in scope and detail to address particular issues, he may, in his
discretion, send a notice of intent to deny based on insufficient information to all participants
perties-ofrecord in lieu of a denial or a recommendation to deny the application. The notice
shall must state the issues on which additional information is necessary and shatt must
direct the applicant to indicate within ten working days whether he intends to provide the
information and the date upon which the information wili be provided (not to exceed 30
working days).

(2) If the applicant does not respond affirmatively within ten working days of the date of the
notice, the hearing examiner shalt must prepare and submit a recommendation or decision,
whicheveris applicable, denying the application to the Board of County Commissioners and
all participants parties-ofrecord. If the applicant does respond affirmatively, the hearing
examiner shailt must send a copy of the response to all parties of record along with a notice
of a new hearing date, at which time the new evidence shal will be considered.

3) The applicant shalt must submit all of the new evidence provided in accordance with this
section to the zoning staff, which-shalt who will review it and prepare a supplementary staff
report addressing only those issues to which the new evidence is relevant.

4) The hearing following the receipt of the new evidence shatt will be limited to those issues
- to which the new evidence is relevant.

(5) No applicant shett will be entitled to more than one notice of intent to deny based on
insufficient information.

(Zoning Ord. 1993, § 900.02; Ord. No. 93-14, § 6, 4-21-93; Ord. No. 94-24, §§ 7—11, 8-31-94; Ord. No. 95-
07, § 13, 5-17-95)

| EXHIBIT A
g’:fg%%’sby' [LDC Section 34-145 (c, €) Ordinance 96-06]
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annual monitoring for capacity and effectiveness of implementation. At the minimum, the plan sha#t
must comply with the spill prevention control and countermeasure plan (SPCC) as-called for in the
federal oil pollution prevention regulations, 40 CFR 112, as amended.

(Zoning Ord. 1993, § 800.01)
Sec. 34-203. Additional requirements for ownerinitiatecapplications requiring public hearing.

(@) Developments of regional impact. All developments of regional |mpact shaﬂ must comply

wnth the mformatlon submlttal and procedural requirements of F.S. ch. 380. ;as¢ S Y
ot euncil: If the development of regional impactrequires specnﬁc zoning

actlons (ie., rezonlng) 'Ehe—mfeﬁé—ef the procedures and requirements of scetion-34-202; this section and
article IV of thls chapter shalt must be met. Additionally, even if the development of regional impact does
not require any specific zoning action, the applicant must submit a traffic impact statement, as described in

odthwestHondaReale Sisodaen

-section 34-373(a)(2)c and detailed in section 10-286. ;—shal-be-submitted: Thresholds for developments

of regional impact can be found in Florida Administrative Code chapter 27F2.

(b) Planned Developments. All Planned Developments must comply with the additional
information submittal and _procedural requirements set forth in section 34-373.

" EXHIBIT A

Ord. 96-06 [LDC Sectiom 34-203 (d, g) Ordinamce 96-06]
Eff. Date: 03/27/96 | 34 - 91
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| (c) Rezonings other than developments of regional impact er-developments-of-county-impaet.

| ) All requests for rezonings, other than those determined to be a development of regional

| impact er-a-development-of-county-impact-shall must include a statement of the basis or
reason for the rezoning. Such statement is to be directed, at a minimum, to the guidelines
for decision - making embodied in section 34-145(d)(2). This statement may be utilized by
the Board of County Commissioners, hearing examiner and staff in establishing a factual
basis for the granting or deniat of the rezoning.

I 2

I —> @ Special exceptions. Except for special exceptions which are developments of county impact

| (see sections 341 and 342) as-preempted—under-subseehen—(-b)(%)—ef—thm—seehon every-owner-initiated all
| applications for a special exception shalt must, in addition to the requirements of section 34-202(a) & (b),

include the following:

1) A statement as to how the property qualifies for the special exception requested, and what
| impact granting the request would have on surrounding properties. Such statement shatt
must be directed, at a minimum, to the guidelines for decision-making embodied in section
34-145(d)(2). This statement may be utilized by the hearing examiner and staff in
establishing a factual basis for granting or denial of the special exception.

(2) A site development plan detailing the proposed use, including, where applicable, the

following:

a. The location and current use of all existing structures on fhe site, as well as those
on adjacent properties within 100 feet of the perimeter boundaries of the site.

b. All proposed structures and uses to be developed on the site.

c. Any existing pubiic streets, easements or land reservations within the site, and the
proposed means of vehicular access to and from the site.

d. A traffic impact analysis of projected trip generation for the development.

e. Proposed fencing and screening, if any.

f. Any other reasonable information which may be required by the direcfdr which is

commensurate with the intent and purpose of this chapter.

| 3) Solar or wind energy modifications. If the request is to modify property development
| requlations for the purposes of using solar or wind enerqgy, evidence shall be submitted that

EXHIBIT A

Amended by: i . i
o«fg 6?0 ; y [LDC Section 34-203 (d, g) Ordinance 96-06)
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the proposed modifications are the minimum necessary to provide for the solar or wind
energy proposal and that the proposed modifications will not adversely affect adjacent
properties. (See section 34-2196)

4) Temporary Parking Lot If the request is for a temporary parking lot;

a. The site plan must show all existing and proposed parking spaces and drives, both
paved and unpaved, vehicle access points, and lighting, if any.

b. An_analysis indicating the need for the temporary parking lot, as well as the
anticipated frequency of use must be submitted.

c. If the temporary parking lot is off the premises of the principal use, plans for
providing for traffic control and pedestrian safety must be submitted.

5) On-premises consumgtion‘ of alcoholic beverages. If the request is for a consumption on
premises permit:

a. The property owners list and map [see section 34-202 (a)(4) & {5) ] must be
modified to include all property within 500 feet of the perimeter of the subject
property.

The site plan must include a detailed parking plan.

C. A written statement describing the type of state liquor license to be acquired, e.q.,
2 COP, SRX, 11C, etfc., and the antlclgated hours of operation for the business,

must be submltted

i

(6) Harvesting of cypress (Taxodium spp.). An application for a Special Exception to harvest
cypress must include: '

a. An aerial photograph with vegetation associations mapped as listed in the Florida
Land Use, Cover, and Forms Classification System (FLUCCS).

b. A forest management plan for the proposed harvesting site.

c. Steps which will be taken to ensure that the proposed activity will not have an
adverse affect on the environmental sensitivity of the area.

(4] Joint parking. Applications for joint parking lots must include:

a. A notarized statement from all property owners involved indicating the use of each
property and that the activities of each separate building or use which create a
demand for parking will occur at different times.

Written agreementé, covenants, contracts and the like, acceptable to the county,
which ensure that the parking area is to be used jointly and establish the
responsibility for maintenance.

A backup plan to provide sufficient parking if the joint agreement is violated by
either party.

=

12

EXHIBIT A
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| Violation of the agreement for joint use of off-street parking is sufficient grounds for
| ‘ revocation of the special exception. .

| (8) Private aircraft landing facilities. Applications for private aircraft landing facilities must:

| a. Indicate _the type of facility, as set forth in Florida_Administrative Code chapter
+ 14-60.

| b. Indicate on the site plan the proposed location and length of the effective landing

| length, as well as the area included in the approach zone.

Submit a certified list of all airports and municipalities within 15 miles of the

| proposed site and all property owners within 1,000 feet of the property or within the
| minimum required approach zone, whichever is greater.

| The department of community development will forward a copy of the application
| to the department of airports for comment prior to any public hearings. No proposed
|
I

0

airport_will be granted a special exception if the department of airports finds that
the proposed site would interfere with any other lawfully existing aircraft landing
- facility, airport or heliport. _

] All property owners listed in subsection (d)(7)c. of this_section will be sent written
] notice by certified mail, retum receipt requested, of the date, time and place of any
| public hearing. The applicant will bear the cost of the notification.

| (e) Variances. Every ewner-initiated application for a variance from the terms of this chapter
| shalt must, in addition to the requirements of section 34-202(a) & (b), include the following:

(1) A document describing:

| a. _The section number and the particular regulation of this—ehapter the Land
Development Code from which relief (variance) is requested;
b. 'i'he reason why the variance is needed;
c. What effect, if any, granting of the variance would have on adjacent properties; and
d. The nature of the hardship which is used to justify the request for relief.

(2) A site plan describing:

a. Existing public streets, easements or other reservations of land within the site;
b. All existing and proposed structures on the site;
c. Al existing structures within 100 feet of the perimeter boundary of the site; and

| d. The proposed deviation variance from the adopted standards.

| (3) At-other-information-required-by-the-officiat-forma-provided-by-the-departmer —and Any
| other reasonable information which may be required by the department which is
B ~commensurate with the intent and purpose of this ehapter code.
. EXHIBIT A _
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4) Variance from required street setbacks on collector and arterial roads. For a variance from
a collector or arterial street setback, the applicant:

May modify the property owners list and property owners map [see section 34-202
(a) (4) & (5)] to show only the names and locations of property owners which abut
the perimeter of the subject property.

Must submit a site plan, drawn to scale, showing:

a.

=

1.

2,

3.

All structures, easements, and rights-of-way, etc., within 100 feet of the

eripheral boundary of the subject property;

The location of all proposed structures, easements, rights-of-way and
vehicular access onto the property, including entrance gates or
gatehouses; and

The extent of modification from street setbacks requested.

® Use variance.-it-is-herebynoted-that Use variances are not legally permissible, and no
application for a use variance will be processed. Department staff will notify the applicant when a more
appropriate procedure, e.g., rezoning ;_or special exception er-special-permit, is required. '

Amended by:
Ord. 96-06
-Eff. Date: 03/27/96
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(9) Modifications to submittal requirements. Upon written request, the director may modify the
submittal requirements contained in this section where it can be clearly demonstrated that the submission
will have no bearing on the review and processing of the application. The request and the director’s written
response must accompany the application submitted and will become a part of the permanent file.

(Zoning Ord. 1993, § 800.02; Ord. No. 93-14, § 4, 4-21-93; Ord. No. 93-24, § 18, 9-15-93; Ord. No. 94-24,
§ 13, 8-31-94)

Sec. 34-204. Applications-for-development-approval: Reserved '

(Zoning Ord. 1993, § 802(A))
Sec. 34-205. Applications-for-building-permits: Reserved

(Zoning Ord. 1993, § 802(B))

Sec. 34-206. Gradingpermits: Resrved
. EXHIBIT A o
s ' [LDC Section 34-203 (d, g) Ordinance 96-06]
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LEE COUNTY
DIVISION OF PLANNING
STAFF REPORT FOR
COMPREHENSIVE PLAN AMENDMENT
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v Text Amendment Map Amendment

" This Document Contains the Following Reviews:

v Staff Review

v | Local Planning Agency Review and Recommendation

Board of County Commissioners Hearing for Transmittal

Staff Response to the DCA Objections, Recommendations,
and Comments (ORC) Report

Board of County Commissioners Hearing for Adoption

STAFF REPORT PREPARATION DATE: December 2, 2002

PART I - BACKGROUND AND STAFF RECOMMENDATION

SUMMARY OF APPLICATION

1. APPLICANT:
LEE COUNTY BOARD OF COUNTY COMMISSIONERS
REPRESENTED BY LEE COUNTY DIVISION OF PLANNING

2. REQUEST:
Amend Policy 100.2.3 of the Housing Element by replacing the outdated reference to the
approval process of “Special Permit” with the current process of “Special Exception.”

STAFF RECOMMENDATION AND FINDINGS OF FACT SUMMARY:

1. RECOMMENDATION: Planning staffrecommends that the Board of County Commissioners
transmit the proposed amendment as follows:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be
permitted in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use
categories without respect to the density limitations that apply to conventional residential districts.
The density of such housing is limited to 50 occupants per acre of actual housing area and will be
reviewed on a case-by-case basis during the planned development or Spectal-Permit Special

STAFF REPORT FOR FEBRUARY 17, 2003
CPA 2002-22 PAGE2 OF 8



Exception zoning process. The applicant must demonstrate that impacts of the farm worker
housing will be mitigated. (Amended by Ordinance No. 94-30)

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

. “Special permits” are no longer issued by Lee County. The function and term “special
permit” are now met by the function and term “special exception.”

. Policy 100.2.3 should be updated to correctly describe the zoning processes that are
available to permit housing for farm workers in the Rural, Open Lands, and Density
Reduction/Groundwater Resource land use categories, without respect to the density
limitations that apply to conventional residential districts.

C. BACKGROUND INFORMATION

Policy 100.2.3 of the Comprehensive Plan remains unchanged from the initial language adopted by
Ordinance 94-30. LDC amending Ordinance 96-06 provided that the zoning function of a “special permit”
would be incorporated into the definition and procedure of the zoning function “special exception.” The
proposed amendment to Policy 100.2.3 was initiated by the Board of County Commissioners on September
24, 2002 to update the Comprehensive Plan to reflect this change in zoning terminology.

PART II - STAFF ANALYSIS

A. STAFF DISCUSSION
Existing language in the Comprehensive Plan reads:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use categories without
respect to the density limitations that apply to conventional residential districts. The density of such
housing is limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case
basis during the planned development or Special Permit zoning process. The applicant must demonstrate
that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-30)

Special permits were originally created as a zoning function of the Land Development Code that provided
a format for evaluation of certain proposed uses, potentially appropriate, but not permitted by right within
certain zoning districts. Originally, the special permit process required final approval by the Board of
County Commissioners. Over time the BoCC changed the review process, granting the Hearing Examiner
authority to make final determinations on special permits.

The function “special permit” was later incorporated into the LDC zoning function “special exception”
with Ordinance 96-06 because the processes had become too similar to justify the continued use of both.
The required submittal documents, staff review, and Hearing Examiner directive for evaluation of a

STAFF REPORT FOR FEBRUARY 17, 2003
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“special exception” application are of equal stringency as were previously required of a “special permit”
application [see attached Exhibit A: LDC Sections 34-145(c, €) and 34-203(d, g) as amended by Ordinance
96-06].

Existing definitions of “special exception” and “special permit” in the LDC, as last amended by Ordinance
96-06, are shown below in strike through/underline format:

Use, special exception means a use or certain specified departures from the regulations of this
chapter that may not be appropriate generally or without restriction throughout a zoning district,
but which, when controlled as to number, area, location or relation to the neighborhood, would
promote the public health, safety, welfare, order, comfort, convenience, appearance or prosperity,
and may be permitted, in accordance with all applicable regulations.

Use, special permit: see Use, special exception. means-a-use-oractivity which-isnot permitted-by
e ] i ; l ot tted : deodthisc] —

B. CONCLUSIONS

Changes to the LDC subsequent to the adoption of Policy 100.2.3 of the Lee Plan have caused certain
language in the policy to be inconsistent with applicable zoning terminology of the Land Development
Code. To correct this inconsistency, the term “special permit” should be replaced by the term “special
exception” in Policy 100.2.3.

The proposed change in zoning terminology would not alter the functional requirements for review, nor
the process for approval, of farm worker housing in the Rural, Open Lands, and Density Reduction/
Groundwater Resource land use categories as currently proved for in Policy 100.2.3.

C. STAFF RECOMMENDATION

After due consideration, planning staff recommends that the Board of County Commissioners transmit the
proposed comprehensive plan amendment. Planning staff recommends the following language
modification be transmitted:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use categories without respect
to the density limitations that apply to conventional residential districts. The density of such housing is
limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case basis during
the planned development or Spectat-Permit Special Exception zoning process. The applicant must
demonstrate that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-
30)

STAFF REPORT FOR FEBRUARY 17,2003
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PART III - LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: January 27, 2003

LOCAL PLANNING AGENCY REVIEW

Planning staff gave a brief presentation of the case. One member of the LPA voiced some concern
that the method currently employed by Policy 100.2.3 to limit density may promote overcrowded,
substandard conditions for farm worker housing. A short discussion followed regarding the original
rationale used to determine density limitations of Policy 100.2.3. The panel agreed that since the
current request does not attempt to change the existing density limitation, and because such a
change was not advertised, that the issue should be brought forward for specific discussion at some
later date if the LPA member believes changes are needed.

LOCAL PLANNING AGENCY RECOMMENDATION AND FINDINGS OF FACT
SUMMARY

1. RECOMMENDATION: The LPA recommends that the BoCC transmit CPA2002-22.

2. BASIS AND RECOMMENDED FINDINGS OF FACT: The LPA accepted the findings

of fact as advanced by staff.
VOTE:
NOEL ANDRESS AYE
SUSAN BROOKMAN AYE
MATT BIXLER AYE
RONALD INGE AYE
GORDON REIGELMAN AYE
DAN DELISI AYE
STAFF REPORT FOR FEBRUARY 17, 2003

CPA 2002-22 PAGE 5 OF 8



PART IV - BOARD OF COUNTY COMMISSIONERS
HEARING FOR TRANSMITTAL OF PROPOSED AMENDMENT

DATE OF TRANSMITTAL HEARING: June 25, 2003

BOARD REVIEW:

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

VOTE:
JOHN ALBION
ANDREW COY
BOB JANES
RAY JUDAH
DOUG ST. CERNY
STAFF REPORT FOR FEBRUARY 17, 2003

CPA 2002-22 PAGE 6 OF 8



PART V - DEPARTMENT OF COMMUNITY AFFAIRS OBJECTIONS,
RECOMMENDATIONS, AND COMMENTS (ORC) REPORT
DATE OF ORC REPORT:

A. DCA OBJECTIONS, RECOMMENDATIONS AND COMMENTS

B. STAFF RECOMMENDATION

STAFF REPORT FOR FEBRUARY 17, 2003
CPA 2002-22 PAGE 7 OF 8



PART VI - BOARD OF COUNTY COMMISSIONERS
HEARING FOR ADOPTION OF PROPOSED AMENDMENT

DATE OF ADOPTION HEARING:

BOARD REVIEW:

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

VOTE:

STAFF REPORT FOR
CPA 2002-22

JOHN ALBION
ANDREW COY
BOB JANES

RAY JUDAH
DOUG ST. CERNY

FEBRUARY 17, 2003
PAGE 8 OF 8



ZONING

conducted pursuant to applicable administrative codes and the provisions contained in this chapter.

(c) Reports of decisions. After a public hearing is held, the hearing examiner shall make a written
report of his decision in accordance with the rules and procedures set forth in the applicable administrative
code, and provide a copy of the report of decision to all parties of record, appropriate county staff and the
Board of County Commissioners.

(d) Records.

(1) The hearing examiner shall provide for a court reporter at all proceedings. At a minimum,
a summary of testimonies shall be provided in the report of decision itself or as a separate
document in addition thereto. Transcripts shall be provided only at an appellant's request,
and the appellant shall bear the costs thereof.

2) The hearing examiner shall keep indexed records of all meetings, agendas, findings,
determinations and reports of decision. Such records shall be public records.

(e) Attendance at hearings. The hearing examiner may request staff members with personal
knowledge of relevant facts to attend hearings and produce relevant documents, and shall advise the county
administrator of any failure to comply with his requests.

(Zoning Ord. 1993, § 900(B)3)
—-’ Sec. 34-145. Functions and authority.
| (a) Appeals from administrative action.

1) Function. The hearing examiner will hear and decide appeals where itis alleged there is an

error in any order, requirement, decision, interpretation, determination or action of any

| administrative official charged with the administration and enforcement of the provisions of

A this ehapter land development code or any other ordinance which provides for similar
review; provided, however, that:

| a. No appeal to the hearing examiner shalt may lie from any act by sweh an
administrative official pursuant to:

1. An order, resolution or directive of the Board of County Commissioners
directing him to perform such act; or

| 2. Any ordinance or other requlation or provision in this code which provides
a different appellate procedure.

| b. The appeal to the hearing examiner shatt must be in writing on forms provided by

| the hearing examiner, and shelt must be duly filed with the hearing examiner within

| 30 calendar days, but not thereafter, after such act or decision by the administrative
official. The appeal shalt must specify the grounds for the appeal.

| c. No appeal shalt may be considered by the hearing examiner where it appears to
be a circumvention of an established or required procedure. Specifically, in no case
may an appeal be heard when the hearing examiner determines that the case
should more appropriately be heard on a request for a variance.

EXHIBIT A
Amended by:

Ord. 96-06 [LDC Section 34-145 (c, ) Ordinarce 96-06]
. Date: 03/27/96 34-74 A
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Notices of hearings on appeals shalt will be provided in accordance with the
provisions of an applicable administrative code whickh-shall-be adopted by the
Board of County Commissioners.

No appeal will be considered by the hearing examiner for any challenge to a
development order which is controlled by F.S. § 163.3215. In cases of challenges
to development orders controlled by F.S. § 163.3215, no suit may be brought and
no verified complaint, as explained in F.S. § 163.3215(4), may be filed or accepted
for filing until the development order giving rise to the complaint has become final
by virtue of its having been issued by the director, or by virtue of its having been
ordered by the county hearing examiner on an appeal reversing the director's
denial of the development permit, or by the Board of County Commissioners in
cases where the Board of County Commissioners has granted planned
development zoning or an extension of a development order. Once a development
order has been granted, the provisions of F.S. § 163.3215 will be the sole means
of challenging the approval erdenict of a development order, as that term is
defined in F.S. § 163.3164(6), when the approval of the development order is
alleged to be inconsistent with the Lee Plan, in which case an action brought
pursuant to F.S. § 163.3215 will be limited exclusively to the issue of
comprehensive plan consistency.

Except as may be required by F.S. 163.3215, and then only pursuant to that
statute, a third party shalt will not have standmg to appeal an administrative
decision granting-or-denying-any-dovetos permit. Only the applicant or his
agent shalt will be permitted to appeal such admmlstratlve action as set forth in this
subsection {a).

2 Considerations.

a.

In reaching his decision, the hearing examiner shat must consider the following
criteria, as well as any other issues which are pertinent and reasonable:

1. Whether or-not-tihe appeal is of a nature properly brought to him for
decision, or whether ernot there is an established procedure for handling
the request other than through the appeal process (i.e., a variance or
spacial exception, efc.).

2. The intent of the ordinance which-is-being applied or interpreted.
3. The effect the rulmg WI" have when applled generally to the-ordinance

Staff recommendations, the testimony of the appelilant and testimony of the general
public shelt must also be considered.

(3) Findings. Before granting any appeal, the hearing examiner must find that an error was
made in the order, requirement, decision, interpratation, determination or action of the
administrative official charced with the administration and enforcement of the provisions of
this code or other ordinance which provides for similar review.

Amended by:
Ord. 96-06
Eff. Date: 03/27/96

EXHIBIT A

[LDC Section 34-145 (¢, €) Ordinance 96-06]
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(34)  Authority.

a. In exercising his authority, the hearing examiner may reverse, affirm or modify any
decision or action of any administrative official charged with the administration or
enforcement of this chapter.

b. Subject to the limitations set forth in subsection (a)(3 4)a of this section, the hearing

examiner may make a decision to take the appropriate action which the hearing
examiner finds the administrative official should have taken. To that end, he shalt
have has the powers of the administrative official from whom the appeal is taken.

(45)  Judicial review. Judicial review of final decisions of the hearing examiner with respect to
administrative actions are to the circuit court in accordance with section 34-146.

(b) Vanances.

1) Function. The hearing examiner shait will hear and decide all requests for variances from
the terms of the regulations or restrictions of this-chapter the land development code and
such other ordinances as may be assigned to him by the Board of County Commissioners,
except that no use variance shatt may be heard or considered.

(2) Considerations. In reaching his decision, the hearing examiner shelt must consider the
following criteria, recommendations and testimony: '

a. Fhat Whether exceptional or extraordinary conditions or circumstances exist which
are inherent in the land, structure or building involved and sueh whether those
exceptional or extraordlnary conditions or clrcumstances create a hardshlp on the
property owner and-8 aly-a B H 36

b. Fhat Whether the exceptional or extraordinary conditions or circumstances do not
result from the actions of the applicant;

e:

de. Fhatg Granting the variance will not be injuﬁoué to the neighborhood or otherwise
detrimental to the public welfare;

ed. Staff recommendations;

fe. Testimony from the applicant; and

of: Testimony from the public.

3) Findings. Before granting any variance, the hearing examiner sha#t must find that all of the
following exist:

a. Fhat There are exceptional or extraordinary conditions or circumstances that are

inherent to the property in question. and-that-do-not-apply-generaiiy-te-the-other
Amended by: ' EXHIBIT A
Ord. 96-06 [LDC Section 34-145 (c, e) Ordinance 96-06]

Eff. Date: 03/27/96 34-76
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b. Fhatt The exceptional or extraordinary conditions or circumstances are not the
result of actions of the applicant taken subsequent to the adoption of the ordinance
(any action taken by an applicant pursuant to lawfully adopted regulations
preceding the adoption of the ordinance from which this chapter is derived will not
be considered self-created);

c. Fhett The variance granted is the minimum variance that will relieve the applicant
of an unreasonable burden caused by the application of the regulation in question
to his property;

d. Fhat-t The granting of the variance will not be injurious to the neighborhood or
othemisq detrimental to the public welfare; and : .

e. Fhatt The condition or situation of the specific piece of property, or the intended
use of the property, for which the variance is sought is not of se a general or
recurrent nature so as to make it more reasonable and practical to amend the

ordinance.
4) Authority.
a. The hearing examiner shaithave has the authority to grant ; er deny, or modify—

any request for a variance from the regulations or restrictions of this ehapter code
1 provided, however, that no use variance as defined in this chapter, or any
variance from definitions or procedures set forth in any ordinance, shalt may be
granted.

b. In reaching his decision, the hearing examiner shatthave has the authority to attach
sueh conditions and requirements as-are necessary for the protection of the heaith,
safety, comfort, convenience and welfare of the general public. Sueh The
conditions or requirements shalt must be reasonably related to the variance

requested. :
c. Variances may be reviewed by themselves or as part of a rezoning.
d. All decisions of the hearing examiner concerming variances filed as part of a

rezoning shalt must be in the form of a recommendation to the Board of County
Commissioners. Only a party-efreeord participant or his representative shatt will be
afforded the right to address the Board of County Commissioners.

(5) Judicial review. Judicial review of final decisions of the hearing examiner with respect to
variances are to the circuit court in accordance with section 34-146.

,_? (c) Special exceptions.

(1) Function. The hearing examiner sheait will hear and decide all applications for special
exceptions permitted by the district use regulations.

(2) Considerations. In reaching his decision, the hearing examiner shalt must consider the
following, whenever applicable:

Amended by: EXHIBIT A

Ord. 96-06 [LDC Section 34-145 (c, ¢) Ordinance 96-06]
Eff. Date: 03/27/96 34-77
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ab. Whether there exist changed or changing conditions whieh that make approval of
the request appropriate.

e

bd. The testimony of any applicant.

ce. The recommendation of staff.

df. The testimony of the public.

eg. Whether the request is consistent with the goals, objectives, policies and intent of
the Lee Plan.

fh. Whether the request meets or exceeds all performance and locational standards
set forth for the proposed use.

t

i

gk Whether the request will protect, conserve or preserve environmentally critical
areas and natural resources.

ht. Whether the request will be compatible with existing or planned uses. and-net

i. Whether the request will cause damage, hazard, nuisance or other detriment to
persons or property.

m.

in. Whether a requested use will be in compliance with all applicabte general zoning
provisions and supplemental regulations pertaining to the use;-as set forth in this
chapter.

o.

3) Findings. Before granting any special exceptions, the hearing examiner shat must find that
the applicant has proved entitement to the special exception by demonstrating compliance
with:

a. The Lee Plan;

b. This chapter; and

Amended by: EXHIBIT A

Ord. 96-06 [LDC Section 34-145 (¢, e) Ordinance 96-06]
Eff. Date: 03/27/96 34-78
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c. Any other applicable county ordinances or codes
4) Authonty
a. The hearing examiner shalt must grant the special exception unless he finds that

granting the special-exception request is contrary to the public interest and the
ptiblie health, safety, comfort, convenience and welfare of the citizens of the county,

or that the request is in conflict with subsection (c)(3) of this section.

b. In reaching his decision, the hearing examiner shalthave has the authority to attach
stieh conditions and requirements as-are necessary for the protection of the health,
safety, comfort, convenience or welfare of the general public. Sueh The conditions
or and requirements shalt must be reasonably related to the special exception

requested.
c. Special exceptions may be reviewed by themselves or as a part of a rezoning.
d. All decisions of the hearing examiner conceming special exceptions filed as part

of a rezoning or that meet the criteria for a development of county impact shalt must
be in the form of a recommendation to the Board of County Commissioners. Only
a party-of-record participant or his representative shatt will be afforded the right to
address the board of County Commissioners.

(5) Judicial review. Judicial review of final decisions of the hearing examiner with respect to
special exceptions are-to-the will be in circuit court in accordance with section 34-146.

(d) Zoning matters.

1) Functions. Regarding zoning matters, the hearing examiner has the following prescribed
duties and responsibilities:

a. Prepare recommendations to the Board of County Commissioners for changes or
amendments relating to the boundaries of the various zoning districts; or to the

regulations applicable to those districts. —thereto,—to—the—Board—of-—County

b. Make recommendations en-the-following to the Board of County Commissioners
on applications relating to the following:

1. Applications-for-+ Rezonings, including developments of county |mpact
planned unit developments and planned developments.

2. Apptications—fer-d Developments of regional impact and Florida Quality
Developments approval, which may or may not include a request for
rezoning.

3. Special exceptions that meet the criteria for a development of county
impact, as set forth in section 34-203(b).

4, Other special exceptions and variances which are submitted
Ord. 96-06 [LDC Section 34-145 (c, e) Ordinance 96-06]

Eff. Date: 03/27/96 34-79
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simultaneously with and are heard in conjunction with a rezoning.

5. Variances from any county ordinance which specifies that variances from
sueh the ordinance can may only be granted by the Board of County
Commissioners.

Certain amendments to development of regional impact development orders do not
require a public hearing. After staff review and recommendation, proposed
amendments of this type will proceed directly to the Board of County
Commissioners and will be scheduled on the administrative agenda of a regular
weekly meeting. The board will vote on the following types of amendments based
upon the recommendation of staff without review by the hearing examiner:

1. Amendments that incorporate the terms of a setlement agreement
designed to resolve pending administrative litigation or judicial
proceedings; or

2 Any amendment contemplated under F.S. § 380.06(19)(e)2.

(2) Considerations. In preparing his recommendation on any matter, the hearing examiner shaft
must consider the criteria set forth in subsection (c)(2) of this section as well as_the

following, if applicable:

i

[~

(34

Whether there exists an emor or afmbiguig which must be corrected;

Whether urban services, as defined in the Les Plan, are, or will be, available and

adequate to serve a proposed land use change, when reviewing a proposed
change to a future urban area category; and

Whether a proposed change is intended to rectify emors on the official zoning map.

3) Findings: Before preparing his recommendation to the Board of County Commissioners on
a rezoning, the Hearing Examiner must find that:

a.

I~

[

e

[®

Amended by:
Ord. 96-08
Eff. Date: 03/27/96

The applicant has proved gntilement to the rezoning or special exception by
demoenstrating compliance with the Lee Plan, this land development code, and any
other applicable cede or regulation: and

The request will meet or exceed all performance and locational standards set forth
for the potential uses allowed by the request; and. :

The request is consistent with the densities, intensities and general uses set forth
in the Lee Plan; and

The request is compatible with existing or planned uses in the surrounding area;
and

Approval of the request will not place an undue burden upon existing transportation

or planned infrastructure facilities and will be served by streets with the capacity to
carvy fraffic generated by the development; and

EXHIBIT A

[LDC Section 34-145 (¢, €) Ordinamce %=%]]
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| £ Where applicable, the request will not adversely affect environmentally critical

| areas and natural resources. :

| q. In_the case of a planned development rezoning, the decision of the Hearing
| Examiner must also be supported by the formal findings required by Sections 34-
377(a)(2) and (4).

- Where the change proposed is within a future urban area category, the Hearing

| Examiner must also find that urban services, as defined in the Lee Plan, are, or
| will be, available and adequate to serve the proposed land use,

| (43)  Authority.

=

| a. The hearing examiner sha#t serves in an advisory capacity to the Board of County
Commissioners with respect to zoning matters as set forth in subsection (d)(1) of
this section, and in such capacity may not make final determinations.

b. The hearing examiner shai#t may not recommend the approval of a rezoning, and
the Board of County Commissioners sheit may not approve a rezoning, other than
the ehange request published in the newspaper pursuant to section 34-236(b),
uniess sueh-change the zoning district proposed by the Hearing Examiner is more
restrictive and permitted within the land use classification as set forth in the Lee
Plan. :

| c. In reaching his recommendations, the hearing examiner shal—have has the
authority to recommend conditions and requirements to be attached to any request
for a special exception or variance included under subsection (d)(1)b.3, 4 or 5 of
this section.

| : (54) Decisions. All decisions of the hearing examiner concerning zoning matters under this
| subsection (d) will be in the foom of a recommendation to the Board of County

| Commissioners. Only a participant party-ofrecord or his representative will be afforded the
right to address the Board of County Commissioners.

| —> (e) Speciatpormits:
e

| 4 Authority:

EXHIBIT A
g%?g%?gsbw [LDC Section 34-145 (¢, ¢) Ordinance 96-06]
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(ef) Notice of intent o deny based on insufficient information.

(1) If the hearing examiner intends to deny or recommend denial of an application described
in subsections (a) through (d <) of this section based on the applicant’s failure to provide
information adequate in scope and detail to address particular issues, he may, in his
discretion, send a notics of intent to deny based on insufficient inforrnation to all participants
partdesoirecond in lisu of a denial or a recommendation to deny the application. The notice
shalt must state the issues on which additional information is necessary and sha#t must
direct the applicant to indicate within ten working days whether he intends to provide the
information and the date upon which the information will be provided (not to exceed 30
working days).

(2) If the applicant does not respond affirmatively within ten working days of the date of the
notice, the hearing examiner shalt must prepare and submit a recommendation or decision,
whichever is applicable, denying the application to the Board of County Commissioners and
all garﬂcngants panics-efrceord. If the applicant does respond affirmatively, the hearing
examiner shalt must send a copy of the responss to all parties of record along with a notice
of a new hearing date, at which time the new evidence shalt will be considered.

3) The applicant shaf must submit all of the new evidence provided in accordance with this
section to the zoning staff, wivich-shalt who will review it and prepare a supplementary staff
report addressing only those issues to which the new evidence is relevant.

(4) The hearing following the receipt of the new evidence siyaft will be limited to those issues
- to which the new evidencs is relevant.

(5) No applicant shalt will be entitled to more than one notice of intent to deny based on
insufficient information.

(Zoning Ord. 1993, § 00.02; Ord. No. 23-14, § 6, 4-21-93; Ord. No. 24-24, §§ 7~11, 8-31-24; Ord. No. 95-

07, § 13, 5-17-25)

Amended b - EXHIBIT A

ord 96.05 [LDC Section 34-145 (¢, €) Ordinamnce 96-06]
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annual monitoring for capacity and effectiveness of implementation. At the minimum, the plan shal
must comply with the spill prevention control and countermeasure plan (SPCC) as-called for in the
federal oil pollution prevention regulations, 40 CFR 112, as amended.

(Zoning Ord. 1993, § 800.01)
Sec. 34-203. Additional r@quﬂr@mm&s for evwnerlnitiatccrapplications requiring public hearing.

(2) Developments of regional impact. All developments of regional impact shaH must oomply

wuth the mformatlon submman and proceduran requirsments of F.S. ch. 380. rasa :

= § wnei: If the development of regional impacti requn'es specuﬁc zonmg

actions (i.e., rezonlng) Qhe-m*teﬁé-ef the procedures and requirements of scction-34-282; this section and

article IV of thls chapter shat must be met. Additionally, even if the development of regional impact does

not require any specific zoning action, the applicant must submit a traffic impact statement, as described in

section 34-373(a2)(2)c and detailed in section 10-286. R ubmitied: Thresholds for developments
of regional impact can be found in Florida Administrative Code chapter 27F2.

{b) Planned Developments. All Planned Developments must comply with the additional
information submiftal and _procedural requirements set forth in section 34-373.

" EXTHIBIT A

Ord. 96-06 [LDC Sectiom 34-203 (d, g) Ordinance 96-06]
Eff. Date: 03/27/96 34-01
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| € All requests for rezonings, other than those determined to be a development of regional

| impact o countympact-shall must include a statement of the basis or
reason for the rezoning. Such statement is to be directed, at a minimum, to the guidelines
for decision - making embodied in section 34-145(d)(2). This statement may be utilized by
the Board of County Commissioners, hearing examiner and staff in establishing a factual
basis for the granting or denial of the rezoning.

raCYCIOPMCHhT6P

| @

| —> () Special exceptions. Except orsgemal excegﬁonswhlch are develogments ofcounmlmgac

| (see sections 341 and 342) ,as¢ or s S
| applicationg for a special exception shaﬁ usg, in addmon to the requirements of section 34-202(a) & (b),

include the following:

1) A statement as to how the property qualifies for the special exception requested, and what
| impact granting the request would have on surrounding properties. Such statement shalt
must be directed, at a minimum, to the guidelines for decision-making embodied in section
34-145(d)(2). This statement may be utilized by the hearing examiner and staff in
establishing a factual basis for granting or denial of the special exception.

(2) A site development plan detailing the proposed use, including, where applicable, the

following:

a. The location and current use of all existing structures on fhe site, as well as those
on adjacent properties within 100 feet of the perimeter boundaries of the site.

b. All proposed structures and uses to be developed on the site.

c. Any existing pubiic streets, easements or land reservations within the site, and the
proposed means of vehicular access to and from the site.

d. A traffic impact analysis of projected trip generation for the development.

e. Proposed fencing and screening, if any.

f. Any ofther reasonable information which may be required by the direcidr which is

commensurate with the intent and purpose of this chapter.

| (3) Solar or wind energy modifications. If the reguest is to modify property development
| regulations for the purposes of using solar or wind energy, evidencs shall bs submitted that

EXHIBIT A

fgr;:fg%e_gsby: [LIDC Sectiom 34-203 (d, g) Ordinamce 96-06]
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the proposed modifications are the minimum necessary to provide for the solar or wind
energy proposal and that the proposed modifications will not adversely affect adiacent
propsrties. (See section 34-2186)

4) Temporany Parking Lot If the request is for a temporary parking lot:

a. The site plan must show all existing and proposed parking spaces and drives, both
paved and unpaved, vehicle access points, and lighting, if any.

b. An analysis indicating the need for the temporary parking lot, as well as the
anticipated frequency of uss must be submiited.

c. If thé temporary parking lot is off the premises of the principal use, plans for
providing for traffic control and pedestrian safety must be submitted.

5) On-premises consumption of alcoholic beverages. If the request is for & consumption on
premises permit:

a. The property owners list and map [see section 34-202 (a)}(4) & (5) ] must be
modified to include all property within 500 feet of the perimeter of the subject
property.

b. The site plan must include a detailed parking plan.
c. A written statement describing the type of state liguor license to be acguired, e.9.,

2 COP., SRX, 11C, etc., and the anticipated hours of operation for the business,
must be submitted. ‘

{8) Harvesting of cypress (Taxodium spp.). An application for a Special Exception to harvest
cypress must include: B

a. An aerial photoaraph with vegetation asscciations mapped as listed in the Florida
Land Use, Cover, and Forms Classification System (FLUCCS).

b. A forest management plan for the proposed harvesting site.

c. Steps which will be taken to ensure that ths proposed activity will not have an
adverse affect on the environmental sensitivity of the area.

{N Joint parfing. Applications for joint parking lots must include:

a. A notarized statement from all property owners involved indicating the use of each
property and that the activities of each separate building or use which create a
demand for parking will occur at diffsrent times.

Written agreements, covenants, confracts and the like, acceptable to the county,
which ensure that the parking area is to be used jointly and establish the
responsibility for maintenance.

A backup plan to provide sufficient parking if the joint agreement is violated by
gither party.

3

I©

EXHIBIT A
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Violation of the agreement for joint use of off-street parking is sufficient grounds for
revocation of the special exception. .

(g) Private aircraft landing facilities. Applications for private aircraft landing facilities must:

a. Indicate the type of facility, as set forth in Florida Administrative Code chapter
- 14-60.

b. Indicate on the site plan the proposed location and length of the effective landing
length, as well as the area included in the approach zone,

Submit a certified list of all airports and municipalities within 15 miles of the
proposed site and all property owners within 1,000 feet of the property or within the
minimum required approach zone, whichever is greater.

The department of community development will forward a copy of the application

to the deparitment of airports for comment prior to any public hearings. No proposed

airport will be granted a special exception if the department of airports finds that

the proposed site would interfere with any other lawfully existing aircraft landing
- facility, airport or heliport. .

All property owners listed in subsection (d)(7)c. of this section will be sent written
notice by certified mail, return receipt requested, of the date, time and place of any
public hearing. The applicant will bear the cost of the notification.

e

(e) Variances. Every owner-initiated application for a variance from the terms of this chapter
shalt must, in addition to the requirements of section 34-202(a) & (b), include the following:

(1) A document describing:

a. The section number and the particular regulation of this—ehapter the Land
Development Code from which relief (variance) is requested;

b. The reason why the variance is needed;
c. What effect, if any, granting of the variance would have on adjacent properties; and
d The nature of the hardship which is used to justify the request for relief.

(2) A site plan describing:

a. Existing public streets, easements or other reservations of land within the site;
b. All existing and proposed structures on the site;
c. Al existing structures within 100 feet of the perimeter boundary of the site; and

d. The proposed deviation variance from the adopted standards.

(3)  Altetherinformation-required-by-the-official-forms-provided-by-the-departmentand Any
other reasonable information which may be required by the department which is
commensurate with the intent and purpose of this chapter code.

EXHIBIT A

Amended by: i - i
Ordt.ef; ded Y [LDC Section 34-203 (d, g) Ordinance 96-06]
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{4) Variance from required street sethacks on collector and arterial roads. For a variance from
a collector or arterial street setback, the applicant: :

May modify the property owners list and property owners map [see section 34-202
2) (4) & (5)] to show only the names and locations of property owners which abut

the perimeter of the subject property.
Must submit a site plan, drawn to scale, showing:

a.

I

1

2.

3.

All structures, easements, and rights-of-way, etc., within 100 feet of the
peripheral boundary of the subject property;

The location of all proposed structures, easements, rights-of-way and
vehicular access onto the property, including entrance gates or
gatehouses; and

The extent of modification from strest setbacks requested.

® Use variance.-l-s-hercby-noted-that Use variances are not legally permissible, and no
application for a use variance will be processed. Department staff will notify the applicant when a more
appropriate procedure, .g., rezoning ;_or special exception erspecial-permit, is required. :

Amended by:
Ord. 86-08
-Eff. Date: 03/27/25

IEXIHHDBBH’H‘ A
[LIDC Section 34-203 (d, g) Ordimance 96-06]
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Amended by:
Ord. 96-03
Eff. Date: 03/27/96
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()} Modifications to submittal requirements. Upon written request, the director may modify the
submittal requirements contained in this section where it can be cleardy demonstrated that the submission
will have no bearing on the review and processing of the application. The request and the director’s written
response must accompany the application submitted and will become a part of the permanent file.

(Zoning Ord. 1993, § 800.02; Ord. No. 93-14, § 4, 4-21-03; Ord. No. 93-24, § 18, 9-15-93; Ord. No. 94-24,
§ 13, 8-31-04)

Sec. 34-204. Applicationsfor-develepmont-approvak Reserved )

(Zoning Ord. 1983, § 802(A))

(Zoning Ord. 1993, § 802(B))
See. 34-208. Graclng-permito: Resved

| EXHEIBIT A
omonaed oy: [LDC Section 34-203 (d, g) Ordinamce 96-06]
Eff. Date: 03/27/96 34 -97
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LEE COUNTY

DIVISION OF PLANNING

STAFF REPORT FOR

COMPREHENSIVE PLAN AMENDMENT
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v Text Amendment

Map Amendment

This Document Contains the Following Reviews:

v Staff Review

Local Planning Agency Review and Recommendation

Board of County Commissioners Hearing for Transmittal

Staff Response to the DCA Objections, Recommendations,
and Comments (ORC) Report

Board of County Commissioners Hearing for Adoption

STAFF REPORT PREPARATION DATE: December 2, 2002

PART I - BACKGROUND AND STAFF RECOMMENDATION

SUMMARY OF APPLICATION

1. APPLICANT:

LEE COUNTY BOARD OF COUNTY COMMISSIONERS
REPRESENTED BY LEE COUNTY DIVISION OF PLANNING

2. REQUEST:

Amend Policy 100.2.3 of the Housing Element by replacing the outdated reference to the
approval process of “Special Permit” with the current process of “Special Exception.”

STAFF RECOMMENDATION AND FINDINGS OF FACT SUMMARY:

1. RECOMMENDATION: Planning staff recommends that the Board of County Commissioners

transmit the proposed amendment as follows:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be
permitted in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use
categories without respect to the density limitations that apply to conventional residential districts.
The density of such housing is limited to 50 occupants per acre of actual housing area and will be
reviewed on a case-by-case basis during the planned development or Spectat-Permit Special

STAFF REPORT FOR
CPA 2002-22

December 2, 2002

PAGE2OF 8



Exception zoning process. The applicant must demonstrate that impacts of the farm worker
housing will be mitigated. (Amended by Ordinance No. 94-30)

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

. “Special permits” are no longer issued by Lee County. The function and term “special
permit” are now met by the function and term “special exception.”

. Policy 100.2.3 should be updated to correctly describe the zoning processes that are
available to permit housing for farm workers in the Rural, Open Lands, and Density
Reduction/Groundwater Resource land use categories, without respect to the density
limitations that apply to conventional residential districts.

C. BACKGROUND INFORMATION

Policy 100.2.3 of the Comprehensive Plan remains unchanged from the initial language adopted by
Ordinance 94-30. LDC amending Ordinance 96-06 provided that the zoning function of a “special permit”
would be incorporated into the definition and procedure of the zoning function “special exception.” The
proposed amendment to Policy 100.2.3 was initiated by the Board of County Commissioners on September
24, 2002 to update the Comprehensive Plan to reflect this change in zoning terminology.

PART II - STAFF ANALYSIS

A. STAFF DISCUSSION
Existing language in the Comprehensive Plan reads:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use categories without
respect to the density limitations that apply to conventional residential districts. The density of such
housing is limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case
basis during the planned development or Special Permit zoning process. The applicant must demonstrate
that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-30)

Special permits were originally created as a zoning function of the Land Development Code that provided
a format for evaluation of certain proposed uses, potentially appropriate, but not permitted by right within
certain zoning districts. Originally, the special permit process required final approval by the Board of
County Commissioners. Over time the BoCC changed the review process, granting the Hearing Examiner
authority to make final determinations on special permits.

The function “special permit” was later incorporated into the LDC zoning function “special exception”
with Ordinance 96-06 because the processes had become too similar to justify the continued use of both.
The required submittal documents, staff review, and Hearing Examiner directive for evaluation of a

STAFF REPORT FOR December 2, 2002
CPA 2002-22 PAGE3 OF 8



“special exception” application are of equal stringency as were previously required of a “special permit”
application [see attached Exhibit A: LDC Sections 34-145(c, €) and 34-203(d, g) as amended by Ordinance
96-06].

Existing definitions of “special exception” and “special permit” in the LDC, as last amended by Ordinance
96-06, are shown below in strike through/underline format:

Use, special exception means a use or certain specified departures from the regulations of this
chapter that may not be appropriate generally or without restriction throughout a zoning district,

but which, when controlled as to number, area, loca;ion or relation to the neighborhood, would
promote the public health, safety, welfare, order, comfort, convenience, appearance or prosperity,
and may be permitted, in accordance with all applicable regulations.

Use, special permit: see Use, special exception. mreans-auscoractrvity which-isnotpermitted-by

[13 M i

b teredvar; N i o ardtelrin:

B. CONCLUSIONS

Changes to the LDC subsequent to the adoption of Policy 100.2.3 of the Lee Plan have caused certain
language in the policy to be inconsistent with applicable zoning terminology of the Land Development
Code. To correct this inconsistency, the term “special permit” should be replaced by the term “special
exception” in Policy 100.2.3.

The proposed change in zoning terminology would not alter the functional requirements for review, nor
the process for approval, of farm worker housing in the Rural, Open Lands, and Density Reduction/
Groundwater Resource land use categories as currently proved for in Policy 100.2.3.

C. STAFF RECOMMENDATION

After due consideration, planning staff recommends that the Board of County Commissioners transmit the
proposed comprehensive plan amendment. Planning staff recommends the following language
modification be transmitted:

POLICY 100.2.3: Housing for farm workers, as defined by ss 420.503 Florida Statutes, may be permitted
in the Rural, Open Lands, and Density Reduction/ Groundwater Resource land use categories without respect
to the density limitations that apply to conventional residential districts. The density of such housing is
limited to 50 occupants per acre of actual housing area and will be reviewed on a case-by-case basis during
the planned development or Spectat-Permit Special Exception zoning process. The applicant must
demonstrate that impacts of the farm worker housing will be mitigated. (Amended by Ordinance No. 94-
30)

STAFF REPORT FOR December 2, 2002
CPA 2002-22 PAGE4OF 8



PART III - LOCAL PLANNING AGENCY
REVIEW AND RECOMMENDATION

DATE OF PUBLIC HEARING: January 27, 2003

LOCAL PLANNING AGENCY REVIEW

LOCAL PLANNING AGENCY RECOMMENDATION AND FINDINGS OF FACT
SUMMARY

1. RECOMMENDATION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

VOTE:
NOEL ANDRESS

SUSAN BROOKMAN
MATT BIXLER
RONALD INGE
GORDON REIGELMAN
DAN DELISI

RICHARD DOWNES

STAFF REPORT FOR December 2, 2002
CPA 2002-22 PAGE 5 OF 8



PART IV - BOARD OF COUNTY COMMISSIONERS

HEARING FOR TRANSMITTAL OF PROPOSED AMENDMENT

DATE OF TRANSMITTAL HEARING:

BOARD REVIEW:

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

VOTE:

STAFF REPORT FOR
CPA 2002-22

JOHN ALBION
ANDREW COY
BOB JANES

RAY JUDAH
DOUG ST. CERNY

December 2, 2002
PAGE 6 OF 8



PART V - DEPARTMENT OF COMMUNITY AFFAIRS OBJECTIONS,
RECOMMENDATIONS, AND COMMENTS (ORC) REPORT
DATE OF ORC REPORT:

A. DCA OBJECTIONS, RECOMMENDATIONS AND COMMENTS

B. STAFF RECOMMENDATION

STAFF REPORT FOR December 2, 2002
CPA 2002-22 PAGE7OF 8



PART VI - BOARD OF COUNTY COMMISSIONERS

HEARING FOR ADOPTION OF PROPOSED AMENDMENT

DATE OF ADOPTION HEARING:

BOARD REVIEW:

BOARD ACTION AND FINDINGS OF FACT SUMMARY:

1. BOARD ACTION:

2. BASIS AND RECOMMENDED FINDINGS OF FACT:

VOTE:

STAFF REPORT FOR
CPA 2002-22

JOHN ALBION
ANDREW COY
BOB JANES

RAY JUDAH
DOUG ST. CERNY

December 2, 2002
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conducted pursuant to applicable administrative codes and the provisions contained in this chapter.

(c) Reports of decisions. After a public hearing is held, the hearing examiner shall make a written
report of his decision in accordance with the rules and procedures set forth in the applicable administrative
code, and provide a copy of the report of decision to all parties of record, appropriate county staff and the
Board of County Commissioners.

(d) Records.

&) The hearing examiner shall provide for a court reporter at all proceedings. At a minimum,
a summary of testimonies shall be provided in the report of decision itself or as a separate
document in addition thereto. Transcripts shall be provided only at an appellant's request,
and the appellant shall bear the costs thereof.

(2) The hearing examiner shall keep indexed records of all meetings, agendas, findings,
determinations and reports of decision. Such records shall be public records.

(e) Attendance at hearings. The hearing examiner may request staff members with personal
knowledge of relevant facts to attend hearings and produce relevant documents, and shall advise the county
administrator of any failure to comply with his requests.

(Zoning Ord. 1993, § 900(B)3)
Sec. 34-145. Functions and authority.
(a) Appeals from administrative action.
(1) Function. The hearing examiner will hear and decide appeals where itis alleged there is an
error in any order, requirement, decision, interpretation, determination or action of any
administrative official charged with the administration and enforcement of the provisions of

this ehapter land development code or any other ordinance which provides for similar
review, provided, however, that:

a. No appeal to the hearing examiner shalt may lie from any act by sueh an
administrative official pursuant to:

1. An order, resolution or directive of the Board of County Commissioners
directing him to perform such act; or

2. Any ordinance or other regulation or provision in this code which provides
a different appellate procedure.

b. The appeal to the hearing examiner shalt must be in writing on forms provided by
the hearing examiner, and sheit must be duly filed with the hearing examiner within
30 calendar days, but not thereafter, after such act or decision by the administrative
official. The appeal shat must specify the grounds for the appeal.

C. No appeal shelt may be considered by the hearing examiner where it appears to
be a circumvention of an established or required procedure. Specifically, in no case
may an appeal be heard when the hearing examiner determines that the case
should more appropriately be heard on a request for a variance.

EXHIBIT A
Amended by:

Ord. 96-06 [LDC Section 34-145 (c, e) Ordinance 96-06
Eff. Date: 03/27/96 34-74
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Notices of hearings on appeals shaft will be provided in accordance with the
provisions of an applicable administrative code which-shalt-be adopted by the
Board of County Commissioners.

No appeal will be considered by the hearing examiner for any challenge to a
development order which is controlled by F.S. § 163.3215. In cases of challenges
to development orders controlled by F.S. § 163.3215, no suit may be brought and
no verified complaint, as explained in F.S. § 163.3215(4), may be filed or accepted
for filing until the development order giving rise to the complaint has become final
by virtue of its having been issued by the director, or by virtue of its having been
ordered by the county hearing examiner on an appeal reversing the director's
denial of the development permit, or by the Board of County Commissioners in
cases where the Board of County Commissioners has granted planned
development zoning or an extension of a development order. Once a development
order has been granted, the provisions of F.S. § 163.3215 will be the sole means
of challenging the approval er-deniat of a development order, as that term is
defined in F.S. § 163.3164(6), when the approval of the development order is
alleged to be inconsistent with the Lee Plan, in which case an action brought
pursuant to F.S. § 163.3215 will be limited exclusively to the issue of
comprehensive plan consistency.

Except as may be required by F.S. 163.3215, and then only pursuant to that
statute, a third party shatt will not have standing to appeal an administrative
decision granting-or-denying-any-devetepment-permit. Only the applicant or his
agent shatt will be permitted to appeal such administrative action as set forth in this
subsection {a).

(2) Considerations.

a.

b.

In reaching his decision, the hearing examiner shal must consider the following
criteria, as well as any other issues which are pertinent and reasonable:

1. Whether or-not-the appeal is of a nature properly brought to him for
decision, or whether er-neot there is an established procedure for handling
the request other than through the appeal process (i.e., a variance or
special exception, etc.).

2. The intent of the ordinance which-is-being applied or interpreted.

3. The effect the ruhng wull have when applled generally to the-ordinance
; ; sion this code.

Staff recommendations, the testimony of the appellant and testimony of the general
public shat must also be considered.

(3) Findings. Before granting any appeal, the hearing examiner must find that an error was
made _in_the order, requirement, decision, interpretation, determination or action of the
administrative official charged with the administration and enforcement of the provisions of
this code or other ordinance which provides for similar review.

Amended by:
Ord. 96-06
Eff. Date: 03/27/96

EXHIBIT A

[LDC Section 34-145 (¢, €) Ordinance 96-06]
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(34)  Authority.

a. In exercising his authority, the hearing examiner may reverse, affirm or modify any
decision or action of any administrative official charged with the administration or
enforcement of this chapter.

b. Subject to the limitations set forth in subsection (a)(3 4)a of this section, the hearing
examiner may make a decision to take the appropriate action which the hearing
examiner finds the administrative official should have taken. To that end, he shealt
kave has the powers of the administrative official from whom the appeal is taken.

(45) Judicial review. Judicial review of final decisions of the hearing examiner with respect to
administrative actions are to the circuit court in accordance with section 34-146.

(b) Variances.

(1) Function. The hearing examiner shat will hear and decide all requests for variances from
the terms of the regulations or restrictions of this-ehapter the land development code and
such other ordinances as may be assigned to him by the Board of County Commissioners,
except that no use variance shalt may be heard or considered.

(2) Considerations. In reaching his decision, the hearing examiner shalt must consider the
following criteria, recommendations and testimony:

a. Fhat Whether exceptional or extraordinary conditions or circumstances exist which
are inherent in the land, structure or building involved and sueh whether those
exceptional or extraordinary conditions or circumstances create a hardship on the
property owner, end e y-epplicable-to—< nds—struetires—o

b. That Whether the exceptional or extraordinary conditions or circumstances do not
result from the actions of the applicant;

€:
dc. Fhatg Granting the variance will not be injurious to the neighborhood or otherwise
detyimental to the public welfare;
ed. Staff recommendations;
fe. Testimony from the applicant; and
of. Testimony from the public.
3) Findings. Before granting any variance, the hearing examiner ska#t must find that all of the

following exist:

a. Fhat There are exceptional or extraordinary conditions or circumstances that are
inherent to the property in question. and-that-do-net-appiy-generattyto-the-ether
Amended by: EXHIBIT A
Ord. 96-06 [LDC Section 34-145 (¢, €) Ordinance 96-06]

Eff. Date: 03/27/96 34-76
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: (es-ind ing-distriet

Fhat+t The exceptional or extraordinary conditions or circumstances are not the
result of actions of the applicant taken subsequent to the adoption of the ordinance
(any action taken by an applicant pursuant to lawfully adopted regulations
preceding the adoption of the ordinance from which this chapter is derived will not
be considered self-created);

Fhatt The variance granted is the minimum variance that will relieve the applicant
of an unreasonable burden caused by the application of the regulation in question
to his property;

Fhatt The granting of the variance will not be injurious to the neighborhood or
otherwise detrimental to the public welfare; and

Fhratt The condition or situation of the specific piece of property, or the intended
use of the property, for which the variance is sought is not of se a general or
recurrent nature so as to make it more reasonable and practical to amend the
ordinance.

4) Authority.

a.

The hearing examiner sheatt-have has the authority to grant_ er deny, or modify—
any request for a variance from the regulations or restrictions of this ekapter code
i provided, however, that no use variance as defined in this chapter, or any
variance from definitions or procedures set forth in any ordinance, sha#t may be
granted.

Inreaching his decision, the hearing examiner shatthave has the authority to attach
stteh conditions and requirements as-are necessary for the protection of the health,
safety, comfort, convenience and welfare of the general public. Stek The
conditions or requirements shelt must be reasonably related to the variance
requested.

Variances may be reviewed by themselves or as part of a rezoning.

All decisions of the hearing examiner concerning variances filed as part of a
rezoning shalt must be in the form of a recommendation to the Board of County
Commissioners. Only a party-ofrecord participant or his representative shat will be
afforded the right to address the Board of County Commissioners.

(5) Judicial review. Judicial review of final decisions of the hearing examiner with respect to
variances are to the circuit court in accordance with section 34-146.

,,? (c) Special exceptions.

1) Function. The hearing examiner sha#t will hear and decide all applications for special
exceptions permitted by the district use regulations.

(2) Considerations. In reaching his decision, the hearing examiner sha#t must consider the
following, whenever applicable:

Amended by:
Ord. 96-06
Eff. Date: 03/27/96

EXHIBIT A

[LDC Section 34-145 (¢, e) Ordinance 96-06]
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&

ab. Whether there exist changed or changing conditions whieh that make approval of
the request appropriate.

e
The testimony of any applicant.

ce. The recommendation of staff.

df. The testimony of the public.

eqg. Whether the request is consistent with the goals, objectives, policies and intent of
the Lee Plan.

fh. Whether the request meets or exceeds all performance and locational standards
set forth for the proposed use.

t

i

ak. Whether the request will protect, conserve or preserve environmentally critical
areas and natural resources.

ht. Whether the request will be compatible with existing or planned uses. and-not

i Whether the request will cause damage, hazard, nuisance or other detriment to
persons or property.

m.

in. Whether a requested use will be in compliance with all appticabte general zoning
provisions and supplemental regulations pertaining to the use;as set forth in this
chapter.

o.

3) Findings. Before granting any special exceptions, the hearing examiner shatt must find that
the applicant has proved entitlement to the special exception by demonstrating compliance
with:

a. The Lee Plan;
b. This chapter; and
Amended by: EXHIBIT A .
Ord. 96-06 [LDC Section 34-145 (¢, €) Ordinance 96-06]

Eff. Date: 03/27/96 34-78
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o Any other applicable county ordinances or codes.
4) Authority.

a. The hearing examiner shatt must grant the special exception unless he finds that
grenting the speciat-exeeption request is contrary to the public interest and the
pubtie health, safety, comfort, convenience and welfare of the citizens of the county,
or that the request is in conflict with subsection (c)(3) of this section.

b. In reaching his decision, the hearing examiner shatthave has the authority to attach
stteh conditions and requirements as-are necessary for the protection of the health,
safety, comfort, convenience or welfare of the general public. Steh The conditions
of and requirements shalt must be reasonably related to the special exception

requested.
c. Special exceptions may be reviewed by themselves or as a part of a rezoning.
d. All decisions of the hearing examiner concerning special exceptions filed as part

of arezoning or that meet the criteria for a development of county impact shatt must
be in the form of a recommendation to the Board of County Commissioners. Only
a party-ofrecord participant or his representative shatt will be afforded the right to
address the board of County Commissioners.

(5) Judicial review. Judicial review of final decisions of the hearing examiner with respect to
special exceptions are-te-the will be in circuit court in accordance with section 34-146.

(d) Zoning matters.

(1) Functions. Regarding zoning matters, the hearing examiner has the following prescribed
duties and responsibilities:

a. Prepare recommendations to the Board of County Commissioners for changes or
amendments relating to the boundaries of the various zoning districts; or to the

regulations applicable to those districts. —thereto,—to—the—Board—ef-County
c L :

b. Make recommendations en-the-foltowing to the Board of County Commissioners
on applications relating to the following:

1. Apptlieatiens—fer+ Rezonings, including developments of county impact,
planned unit developments and planned developments.

2. Apptications-for-d Developments of regional impact and Florida Quality
Developments approval, which may or may not include a request for
rezoning.

3. Special exceptions that meet the criteria for a development of county
impact, as set forth in section 34-203(b).

4, Other special exceptions and variances which are submitted
Amended by: EXHIBIT A
Ord. 96-06 [LDC Section 34-145 (¢, ¢) Ordinance 96-06]

Eff. Date: 03/27/96 34-79
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simultaneously with and are heard in conjunction with a rezoning.

5. Variances from any county ordinance which specifies that variances from
sueh the ordinance can may only be granted by the Board of County
Commissioners.

Certain amendments to development of regional impact development orders do not
require a public hearing. After staff review and recommendation, proposed
amendments of this type will proceed directly to the Board of County
Commissioners and will be scheduled on the administrative agenda of a regular
weekly meeting. The board will vote on the following types of amendments based
upon the recommendation of staff without review by the hearing examiner:

1. Amendments that incorporate the terms of a settlement agreement
designed to resolve pending administrative litigation or judicial
proceedings; or

2. Any amendment contemplated under F.S. § 380.06(19)(e)2.

(2) Considerations. In preparing his recommendation on any matter, the hearing examiner shatt
must consider the criteria set forth in subsection (c}(2) of this section as well as the
following, if applicable:

a. Whether there exists an error or ambiguity which must be corrected;

b. Whether urban services, as defined in the Lee Plan, are, or will be, available and
adequate to serve a proposed land use change, when reviewing a proposed
change to a future urban area category; and

C. Whether a proposed change is intended to rectify errors on the official zoning map.

(3) Findings: Before preparing his recommendation to the Board of County Commissioners on

a rezoning, the Hearing Examiner must find that:

a.

s

I

e

|®

Amended by:
Ord. 96-06
Eff. Date: 03/27/96

The applicant has proved entitlement to the rezoning or special_exception by
demonstrating compliance with the Lee Plan, this land development code, and any
other applicable code or regulation: and

The request will meet or exceed all performance and locational standards set forth
for the potential uses allowed by the request; and.

The request is consistent with the densities, intensities and general uses set forth
in the Lee Plan; and

The request is compatible with existing or planned uses in the surrounding area;
and

Approval of the request will not place an undue burden upon existing transportation
or planned infrastructure facilities and will be served by streets with the capacity to
carry traffic generated by the development; and

EXHIBIT A

[LDC Section 34-145 (c, e) Ordinance 96-06]
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(Pl

Where applicable, the request will not adversely affect environmentally critical
areas and natural resources.

g. In_the case of a planned development rezoning, the decision of the Hearing

Examiner must also be supported by the formal findings required by Sections 34-
377(a)(2) and (4).

Where the change proposed is within a future urban area category, the Hearing
Examiner must also find_that urban services, as defined in the Lee Plan, are, or

will be, available and adequate to_serve the proposed land use,

=

(43)  Authority.

a. The hearing examiner shatlt serves in an advisory capacity to the Board of County
Commissioners with respect to zoning matters as set forth in subsection (d)(1) of
this section, and in such capacity may not make final determinations.

b. The hearing examiner shatt may not recommend the approval of a rezoning, and
the Board of County Commissioners shalt may not approve a rezoning, other than
the ehange request published in the newspaper pursuant to section 34-236(b),
unless suchehange the zoning district proposed by the Hearing Examiner is more
restrictive and permitted within the land use classification as set forth in the Lee
Plan.

C. In reaching his recommendations, the hearing examiner shalthave has the
authority to recommend conditions and requirements to be attached to any request
for a special exception or variance included under subsection (d)(1)b.3, 4 or 5 of
this section.

(54) Decisions. All decisions of the hearing examiner concerning zoning matters under this
subsection (d) will be in the form of a recommendation to the Board of County
Commissioners. Only a participant party-efrecord or his representative will be afforded the
right to address the Board of County Commissioners.

& Authority

EXHIBIT A
Ord. 96-06 [LDC Section 34-145 (c, e) Ordinance 96-06]
Eff. Date: 03/27/96 34 -81

Amended by:



ZONING

(ef) Notice of intent to deny based on insufficient information.

(1) If the hearing examiner intends to deny or recommend denial of an application described
in subsections (a) through (d e) of this section based on the applicant's failure to provide
information adequate in scope and detail to address particular issues, he may, in his
discretion, send a notice of intent to deny based on insufficient information to all participants
parties-ofrecord in lieu of a denial or arecommendation to deny the application. The notice
shatt must state the issues on which additional information is necessary and shalt must
direct the applicant to indicate within ten working days whether he intends to provide the
information and the date upon which the information will be provided (not to exceed 30
working days).

(2) If the applicant does not respond affirmatively within ten working days of the date of the
notice, the hearing examiner shelt must prepare and submit a recommendation or decision,
whicheveris applicable, denying the application to the Board of County Commissioners and
all participants parties-efrecerd. If the applicant does respond affirmatively, the hearing
examiner shalt must send a copy of the response to all parties of record along with a notice
of a new hearing date, at which time the new evidence shatt will be considered.

3) The applicant shatt must submit all of the new evidence provided in accordance with this
section to the zoning staff, which-shatt who will review it and prepare a supplementary staff
report addressing only those issues to which the new evidence is relevant.

(4) The hearing following the receipt of the new evidence shatt will be limited to those issues
‘ to which the new evidence is relevant.

(5) No applicant sha#t will be entitled to more than one notice of intent to deny based on
insufficient information.

(Zoning Ord. 1993, § 900.02; Ord. No. 93-14, § 6, 4-21-93; Ord. No. 94-24, §§ 7--11, 8-31-94; Ord. No. 95-

07, § 13, 5-17-95)

g EXHIBIT A

ot s [LDC Section 34-145 (c, ¢) Ordinance 96-06]
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annual monitoring for capacity and effectiveness of implementation. At the minimum, the plan shatt
must comply with the spill prevention control and countermeasure plan (SPCC) as-called for in the
federal oil pollution prevention regulations, 40 CFR 112, as amended.

(Zoning Ord. 1993, § 800.01)
Sec. 34-203. Additional requirements for ewner-initiated-applications requiring public hearing.

(a) Developments of regional impact. All developments of regional impact stat must comply
with the information submittal and procedural requirements of F.S. ch. 380. -as-administered-through-the
SetthwestHloridaRegionatPlanning-Couneit: If the development of regional impact requires specific zoning
actions (i.e., rezoning), the-intent-ef the procedures and requirements of seetion-34-262; this section and
article IV of this chapter shalt must be met. Additionally, even if the development of regional impact does
not require any specific zoning action, the applicant must submit a traffic impact statement, as described in
section 34-373(a)(2)c and detailed in section 10-286. —shalt-be-submitted: Thresholds for developments
of regional impact can be found in Florida Administrative Code chapter 27F2.

(b) Planned Developments. All Planned Developments must comply with the additional

information submittal and _procedural requirements set forth in section 34-373.
o)
)
)
)

Amended b EXHIBIT A
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Rezonings other than developments of regional impact er-developments-ofcountytmpact.

All requests for rezonings, other than those determined to be a development of regional
impact ora-devetopmentof-countyimpact-shalt must include a statement of the basis or
reason for the rezoning. Such statement is to be directed, at a minimum, to the guidelines
for decision - making embodied in section 34-145(d)(2). This statement may be utilized by
the Board of County Commissioners, hearing examiner and staff in establishing a factual
basis for the granting or denial of the rezoning.

Special exceptions. Except for special exceptions which are developments of county impact

> —
(see sections 341 and 342) ,as-preemptedundersubsection{b}{3)of this-section, everyowner—initiated all

applications for a special exception shalt must, in addition to the requirements of section 34-202(a) & (b),
include the following:

(1)

2)

3)

Amended by:

Ord. 96-06

A statement as to how the property qualifies for the special exception requested, and what
impact granting the request would have on surrounding properties. Such statement shatt
must be directed, at a minimum, to the guidelines for decision-making embodied in section
34-145(d)}(2). This statement may be utilized by the hearing examiner and staff in
establishing a factual basis for granting or denia! of the special exception.

A site development plan detailing the proposed use, including, where applicable, the
following:

a. The location and current use of all existing structures on the site, as well as those
on adjacent properties within 100 feet of the perimeter boundaries of the site.

b. All proposed structures and uses to be developed on the site.

c. Any existing public streets, easements or land reservations within the site, and the
proposed means of vehicular access to and from the site.

d. A traffic impact analysis of projected trip generation for the development.
e. Proposed fencing and screening, if any.
f. Any other reasonable information which may be required by the director which is

commensurate with the intent and purpose of this chapter.

Solar or wind energy modifications. If the request is to modify property development
requlations for the purposes of using solar or wind energy, evidence shall be submitted that

EXHIBIT A
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the proposed modifications are the minimum necessary to provide for the solar or wind

energy proposal and that the proposed modifications will not adversely affect adjacent
properties. (See section 34-2196)

4) Temporary Parking Lot. If the request is for a temporary parking lot:

a. The site plan must show all existing and proposed parking spaces and drives, both
paved and unpaved, vehicle access points, and lighting, if any.

b. An analysis indicating the need for the temporary parking lot, as well as the
anticipated frequency of use must be submitted.

[N If the temporary parking lot is off the premises of the principal use, plans for
providing for traffic contro! and pedestrian safety must be submitted.

(5) On-premises consumption of alcoholic beverages. If the request is for a consumption on
premises permit:

a. The property owners list and map [see section 34-202 (a)(4) & (5) ] must be
modified to include all property within 500 feet of the perimeter of the subject
property.

b. The site plan must include a detailed parking plan.

C. A written statement describing the type of state liquor license to be acquired, e.g.,
2 COP, SRX, 11C, etc., and the anticipated hours of operation for the business,
must be submitted.

(6) Harvesting of cypress (Taxodium spp.). An application for a Special Exception to harvest

cypress must include:

a. An aerial photograph with vegetation associations mapped as listed in the Florida
Land Use, Cover, and Forms Classification System (FLUCCS).

b. A forest management plan for the proposed harvesting site.

Steps which will be taken to ensure that the proposed activity will not have an
adverse affect on the environmental sensitivity of the area.

(7) Joint parking. Applications for joint parking lots must include:

a. A notarized statement from all property owners involved indicating the use of each

property and that the activities of each separate building or use which create a
demand for parking will occur at different times.

Written agreements, covenants, contracts and the like, acceptable to the county,

which_ensure that the parking area is to be used jointly and establish the
responsibility for maintenance.

s

2

A backup plan to provide sufficient parking if the joint agreement is violated by
either party.

. EXHIBIT A
gr::fg%?gsby' [LDC Section 34-203 (d, g) Ordinance 96-06]
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Violation of the agreement for joint use of off-street parking is sufficient grounds for
revocation of the special exception.

(8) Private aircraft landing facilities. Applications for private aircraft landing facilities must:

a. Indicate the type of facility, as set forth in Florida Administrative Code chapter
14-60.
b. Indicate on the site plan the proposed location and length of the effective landing

length, as well as the area included in the approach zone.

Submit_a certified list of all airports and municipalities within 15 miles of the
proposed site and all property owners within 1,000 feet of the property or within the
minimum required approach zone, whichever is greater.

2]

The department of community development will forward a copy of the application
to the department of airports for comment prior to any public hearings. No proposed
airport_will be granted a special exception if the department of airports finds that
the proposed site would interfere with any other lawfully existing aircraft landing
facility, airport or heliport.

All property owners listed in subsection (d){(7)c. of this section will be sent written
notice by certified mail, return receipt requested, of the date, time and place of any
public hearing. The applicant will bear the cost of the notification.

(e) Variances. Every ewner-initiated application for a variance from the terms of this chapter
shalt must, in addition to the requirements of section 34-202(a) & (b), include the following:

(1) A document describing:

a. The section number and the particular regulation of this—ehapter the Land
Development Code from which relief (variance) is requested;

b. The reason why the variance is needed;
c. What effect, if any, granting of the variance would have on adjacent properties; and
d. The nature of the hardship which is used to justify the request for relief.

(2) A site plan describing:

a. Existing public streets, easements or other reservations of land within the site;
b. All existing and proposed structures on the site;

c. All existing structures within 100 feet of the perimeter boundary of the site; and
d. The proposed deviation variance from the adopted standards.

3) her-inforn imic : e-officia ed-by and Any
other reasonable information Wthh may be requnred by the department whlch is

commensurate with the intent and purpose of this ehapter code.
EXHIBIT A
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| (4) Variance from required street setbacks on collector and arterial roads. For a variance from
| a collector or arterial street setback, the applicant:

| a. May modify the property owners list and property owners map [see section 34-202

| (2) (4) & (5)] to show only the names and locations of property owners which abut
| the perimeter of the subject property.

o

Must submit a site plan, drawn to scale, showing:

| 1. All structures, easements, and rights-of-way, etc., within 100 feet of the
| peripheral boundary of the subject property;

| 2. The location of all proposed structures, easements, rights-of-way and
] vehicular _access onto the property, including entrance gates or
gatehouses; and

| 3. The extent of modification from street setbacks requested.

| f) Use variance.-ttishereby-noted-that Use variances are not legally permissible, and no
| application for a use variance will be processed. Department staff will notify the applicant when a more

| appropriate procedure, e.g., rezoning ; or special exception erspeciat-permit, is required.

l : I. .A-.'— Ta1Ca e F EE, El:a" EE iﬁ CllldEd.
EXHIBIT
Amended by: [LDC Section 34-203 (d, g) Ordinance 96-06]
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@ Modifications to submittal requirements. Upon written request, the director may modify the
submittal requirements contained in this section where it can be clearly demonstrated that the submission
will have no bearing on the review and processing of the application. The request and the director's written

response must accompany the application submitted and will become a part of the permanent file.

(Zoning Ord. 1993, § 800.02; Ord. No. 93-14, § 4, 4-21-93; Ord. No. 93-24, § 18, 9-15-93; Ord. No. 94-24,
§ 13, 8-31-94)

Sec. 34-204. Applications-for-development-approval: Reserved

(Zoning Ord. 1993, § 802(A))
Sec. 34-205. Applications-for-building-permits: Reserved

(Zoning Ord. 1993, § 802(B))

Sec. 34-206. Grading-permits: Resrved

EXHIBIT A
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Affidavit of Publication

STATE OF FLORIDA
COUNTY OF LEE

Before the undersigned authority, personally appeared
Kieanna Henry

who on oath says that he/she is the

Asst. Legal Clerk of the News-Press, a daily newspaper,
published at Fort Myers, in Lee County, Florida; that the
attached copy of advertisement, being a

Display
In the matter of LPA Public Hearing
in the Court

was published in said newspaper in the issues of
January 17, 2003

Affiant further says that the said News-Press is a paper of general
circulation daily in Lee, Charlotte, Collier, Glades and Hendry
Counties and published at Fort Myers, in said Lee County, Florida
and that said newspaper has heretofore been continucusly published
in said Lee County; Florida, each day, and has been entered as a
second class mail matter at the post office in Fort Myers in said Lee
County, Florida, for a period of one year next preceding the first
publication of the attached copy of the advertisement; and affiant
further says that he/she has neither paid nor promised any person,
firm or corporation any discount, rebate, commission or refund for the
purpose of securing this advertisement for publication in the said
newspaper.

Sworn to and subscribed before me this

i7" day of January 2003 by

Kieanna Henry
personally known to me or who has produced

Notary Public
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